November 30, 2016
Ms. Cheryl Blundon (for the Board)
Board of Commissioners of Public Utilities
120 Torbay Road, P.O. Box 21040
St. John’s, NL A1A 5B2
RE: The Board’s Investigation and Hearing into Supply Issues and Power Outages on
the Island Interconnected System
Ladies and Gentlemen:

This constitutes GRK’s reply to Hydro’s letter dated November 10, 2016, in which it
comments on GRK’s expert reports.
As they pertained to the two reports by Dr. S. Bernander,1 Hydro’s comments are in
essence the same as those expressed in its letter regarding the First Bernander
Report, dated December 2, 2015. GRK replied in detail to that letter in its
correspondence dated January 25, 2016. GRK reiterates the content of that
correspondence as still representing its position on the relevance and admissibility
of the First Bernander Report, and kindly asks the Board to consider the January 25,
2016 letter, attached, as forming an integral part of the present reply. It is also GRK’s
position that the arguments stated in that correspondence, although they predate it,
equally apply to the relevance and admissibility of the Second Bernander Report,
which Hydro seeks to have excluded on the same grounds as the first report.
GRK’s January 25, 2016 letter highlights the many occasions on which the Board
acknowledged and defined the relevance of the Muskrat Falls project to the present
investigation and hearing, including:


In P.U. 41(2014), the Board specifies that “This proceedings will not involve
an analysis of engineering and construction issues associated with the
Muskrat Falls project but rather will address whether Hydro has secured
reliable and adequate supply of power for the Island Interconnected system

“Lower Churchill River Riverbank Stability Report” dated November 26, 2015 (First Bernander
Report) and “Safety and Reliability of the Muskrat Falls Dam, in Light of the Engineering Report of 21
December 2015 by Nalco/SNC Lavalin” dated October 13, 2016 (Second Bernander Report).
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and has fully addressed any risks to this supply” and later concludes that,
while request for specific technical information are beyond the scope of this
proceeding, “to the extent that the information sought may relate to issues
associated with the risks to the adequate and reliable supply on the Island
Interconnected system and how these risks have been addressed, this
information may be relevant.” (emphasis added)


In a letter dated February 26, 2015, the Board stated that “The Muskrat Falls
project is relevant in this matter to the extent that it has the potential to
impact the reliability and adequate supply of power by NLH on the IIS”.

The Bernander reports constitute important elements in defining the risks affecting
the reliable supply of power and energy from the Muskrat Falls Hydroelectric
Project (“Muskrat Falls”), which have been explicitly recognized by the Board as
falling within the scope of the proceedings. Furthermore, GRK restates its argument
the Bernander reports constitute a valid reply to Hydro’s assertion that the
probability of failure of the North Spur is negligible. GRK refers the Board to its
January 25, 2016 letter, attached, for its full motives on the above-mentioned topics.
GRK would also like to add the following comments, regarding both the Raphals
report and the Bernander reports.
Defining the exact scope of the current proceedings is not an easy task. The Board
acknowledged this difficulty as it overruled objections to RFIs in P.U. 41(2014):
Although an evaluation of the Muskrat Falls Project is not part of this
proceeding, the Board believes that information which goes to the risks of
timely delivery of reliable and adequate power to the Island Interconnected
system is relevant to the issues in this proceeding and should be produced.
However, detailed technical information in relation to Nalcor’s planning and
construction of the Muskrat Falls Project, alternative approaches which may
have been taken, and issues associated with the economic or physical
viability of the project are not required or relevant in this proceeding. The
Board acknowledges that it is sometimes difficult to make this distinction
and further that some parties may be interested in the most detailed
information available. (emphasis added)
This ambiguity is also apparent in P.U. 15(2014), granting GRK intervenor status. On
one hand, the Board states that the issues in the matter should not be extended to
the construction, legal, contractual and physical risks of the Muskrat Falls
development, yet on the other hand, it is satisfied that GRK’s intent to ensure that
the Board’s review takes into account the various risks associated with the
unavailability of some or all of the planned energy and capacity from Muskrat Falls
may fall within the issues to be addressed. Where to draw the line between risks
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that arguably fall outside the scope of the hearing and the various risks that must be
considered?
GRK submits that the various comments of the Board about the scope of the
proceedings cannot be interpreted as excluding the consideration of risks that are
real and established by expert evidence, and that would, should they materialize,
unquestionably affect the reliability and adequacy of the IIS.
In P.U. 41(2014), the Board states that:
While certain concerns in relation to the reliability and adequacy of the
Island Interconnected system may involve aspects of the Muskrat Falls
Project this proceeding does not involve an evaluation of the Muskrat Falls
Project. The Board was specifically exempted from review of this project and
from the regulation of Nalcor which is responsible for this project. (emphasis
added)
We understand this statement to reference the Muskrat Fall Exemption Order
(Exemption Order), which limits the Board’s jurisdiction with regard to the Muskrat
Falls Project. Section 4 of the Exemption Order states that:
(1) Newfoundland Labrador Hydro is exempt in respect of
(a) any
(i) expenditures, payments, or compensation paid to MFCo by
Newfoundland and Labrador Hydro relating to the purchase
and storage of electrical power and energy, the purchase of
interconnection facilities, ancillary services, and greenhouse
gas credits,
(ii) obligations of Newfoundland and Labrador Hydro in addition
to subparagraph (i) to ensure MFCo's and LTACo's ability to
meet their respective obligations under financing
arrangements related to the construction and operation of
Muskrat Falls and the LTA, and
(iii)

expenditures, payments, or compensation paid to MFCo
and revenues, proceeds or income received by Newfoundland
and Labrador Hydro relating to the sale of electrical power
and energy acquired from MFCo to persons located outside of
the province
whether under one or more power purchase agreements or
otherwise;

(b) any activity relating to the receipt of delivery, use, storage or
enjoyment by Newfoundland and Labrador Hydro of any electrical
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power and energy, interconnection facilities, ancillary services,
and greenhouse gas credits under paragraph (a);
(…)
(2) MFCo is exempt in respect of any activity, and any expenditures,
payments or compensation, or any revenues, proceeds or income,
relating to the following:
(a) the design, engineering, planning, construction, commissioning,
ownership, operation, maintenance, management and control
of Muskrat Falls ;
(b) producing, generating, storing, transmitting, delivering or
providing electric power and energy, capacity, ancillary services,
and greenhouse gas credits, to or for Newfoundland and Labrador
Hydro or any other person or corporation for compensation;
(…)
The Exemption Order defines the word “exempt” as meaning that the public utility
or activity is exempt from the application of the Public Utilities Act (PUA) and Part II
of the Electrical Power Control Act, 1994 (EPCA). The Order exempts specific actors
from the application of the PUA and the ECPA with regard to specific activities. The
jurisdiction of the Board with respect to other activities of these actors remains
unaffected. This analysis also applies for the Labrador Hydro Project Exemption
Order, which states that “Newfoundland and Labrador Hydro is exempt from
the Electrical Power Control Act, 1994 and the Public Utilities Act for all aspects of its
activities pertaining to the Labrador Hydro Project as defined in section 2” (s. 3),
which includes “the planning for, including discussions with potential purchasers or
partners, the environmental, economic and engineering study of and, where
approved, the design and construction of some or all of (…) generation and related
facilities at Muskrat Falls, Labrador” (s. 2 (b)).
In submitting its expert reports, GRK is not asking the Board to take any action that
would amount to applying the PUA or the EPCA to Newfoundland and Labrador
Hydro (NLH) or MFCo. It seeks simply to inform the Board as to the actual firm
capacity that will be provided by the project (in the case of the Raphals evidence)
and the risk of failure (in the case of the Bernander evidence), so that the exercise of
its jurisdiction concerning IIS reliability will be fully informed.
In this context, GRK submits that accepting as evidence and considering the
Bernander and Raphals reports for the purpose of ruling on the current proceedings
would in no way amount to an excess of jurisdiction, in light of the Exemption Order.
Moreover, under the analytical framework of the Exemption Order, admitting GRK’s
expert evidence does not contradict the Board’s ruling in P.U. 41(2014). There, the
issue was whether or not the Board should compel NLH to produce information
relating to the Muskrat Falls Project. Since power to compel responses to RFIs
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derives from the Board of Commissioners of Public Utilities Regulations (Regulations),
adopted under the PUA, exercising that power over NLH could arguably constitute
an application of the PUA to NLH related to the Muskrat Fall Project, and be covered
by the Exemption Order. However, hearing evidence from a third party in order to
properly exercise its jurisdiction with respect to system reliability can in no way be
construed as applying the PUA or EPCA to NLH. Thus, if the Board's earlier refusal to
compel responses to some RFIs may have been justified under the Exemption Order,
there is no parallel argument to be made for excluding GRK’s expert evidence.
Finally, still in P.U. 41(2014), the Board says that it was specifically exempted from
“review” of the project. The notion of review must be understood here as it applies
to the context of the administrative process of reviewing a public utility project. The
kind of review from which Nalcor is exempted is one that is accompanied by a
power to rule on the opportunity of a project. This specialized meaning differs from
the commonly understood meaning of “to view, look at, or look over again”. It
certainly would be incorrect to read this exemption to mean that the Board cannot
take cognizance of information regarding the Muskrat Falls Project which is
otherwise relevant to the exercise of its jurisdiction. Consequently, accepting as
evidence and considering the GRK expert reports for the purpose of ruling on the
current proceedings would in no way amount to a review of the Muskrat Falls
project.
Hydro also submits that the subject matter of the report will act to complicate the
ongoing review. With all due respect, the “complicated” nature of evidence is not a
valid legal ground for its rejection, only its relevance is. The ongoing review is
acknowledged by Hydro to be a complex one. Every case calls for the consideration
of all relevant evidence, but that is particularly true of complex cases, where it
would be unwise to decide based on incomplete or oversimplified evidence for the
sake of effectiveness. The Board needs to consider all relevant and helpful evidence
in making its final determinations.
In P.U. 3(2014), the Board stated that it had determined “that it is appropriate and
necessary to address how Hydro and Newfoundland Power will ensure adequacy
and reliability on the Island Interconnected system over the short, medium and
long-term, which will require analysis of the adequacy and reliability of the system
after the commissioning of the Muskrat Falls generating facility and the Labrador
Island Link.” In order to analyze the adequacy and reliability of the Island system
after commission of the Muskrat Falls generating facility, the Board obviously needs
to be fully informed as to the amounts of power and energy that will be available
from this facility (the subject of Mr. Raphals’ report) as well as the degree to which it
can rely on this supply remaining available (the subject of Dr. Bernander’s reports).
As such, GRK respectfully submit that these reports are evidently relevant and
helpful to the inquiry.
Hydro contends that a failure of the North Spur is no different from a dam breach or
similar catastrophic event, a scenario for which it has provided well-documented
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options. Assessing risks is at the heart of this hearing. Hydro’s determination that
the risks underlined by GRK in its evidence are “the same” as risks of a dam breach
or similar catastrophic events is premature, not supported by evidence, and does
not rest on an assessment and comparison of the risks involved. It is also an
ambiguous statement, as it could be read to mean “of the same nature” or “of the
same magnitude as” a dam breach.
Rather, the key question is whether or not a North Spur failure has the same
likelihood as a breach of a man-made dam. In GRK-NLH-098, Hydro wrote that:
The design principles for dam engineering design are sufficiently
conservative that, consistent with all of Hydro’s water retaining structures,
the probability of an outage resulting from a dam failure to be used in a
reliability study is negligible.
Even if this unsupported statement is accepted at face value, the fact remains that
the North Spur was not designed by dam engineers, but by nature. Its stability
depends on the nature and the properties of the materials that compose it, and the
forces applied to it. The analysis of this stability is a complex subject, and very
different from “dam engineering design”. If its likelihood of failure is significantly
greater than “negligible”, the Board may need to take account of that fact in
assessing the reliability of the Island system.
As stated by the Board, the hearing “will address whether Hydro has secured
reliable and adequate supply of power for the Island Interconnected system and has
fully addressed any risks to this supply.” (emphasis added) In this context, expert
evidence contesting Hydro’s assessment of the risks related to an important source
of supply are prima facie relevant.
Hydro contends that to allow the Bernander reports to remain on the record
“without proper response” would provide the Board with a one-sided view of the
matter, which would be unhelpful to the process. This statement misrepresents the
role of the expert in a hearing in suggesting that he or she would provide biased or
partial testimony. The role of an expert is to act in a neutral manner and provide the
Board with specialized, reliable information. An expert report creates no burden on
the parties. If Hydro wishes to question the credentials of Dr. Bernander and the
relevance of his reports, it will have an opportunity to do so through crossexamination. It is of course also free to file its own evidence on the same issues, as
acknowledged in its letter.
Regarding specifically the Raphals report, Hydro’s letter raises legal arguments
aimed at challenging the substance of Mr. Raphals’ findings, for example when it
mentions that the WMA has not been challenged or appealed and that it was not the
issue before the Québec Superior Court in the matter referred to by Mr. Raphals.
With all due respect, such arguments on the substance of Mr. Raphals’ evidence have
no place in a motion to exclude evidence. If Hydro wishes to debate the content and
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accuracy of Mr. Raphals’ findings, it will have the opportunity to do so at the hearing,
through cross-examination. As far as the admissibility of that evidence is concerned,
only its relevance to the inquiry is to be weighed in at this point.
The Raphals report focuses on the amount of firm capacity available to the IIS from
the Muskrat Falls project. It brings attention to the fact that Hydro presumes, for
planning purposes, that the full installed capacity of the project will be available at
all times to meet Island demand. It underlines the importance of the Water
Management Agreement (WMA) in ensuring that capacity, considering that, based
on historical data, the inflows at the Muskrat Falls facility would result in
significantly lower production levels than those relied on in Hydro’s reliability
assessment. The expected output of Muskrat Falls, taking into account the operation
of the WMA, which is the subject of Mr. Raphals’ report, is thus indisputably relevant
to this reliability inquiry.
In P.U. 41(2014), the Board declined to order a response to GRK-NLH-13, which
reads: “Please indicate the resulting monthly production at Muskrat Falls without a
Water Management Agreement under average and dry conditions.” However, in doing so,
it stated:
With respect to GRK-NLH-13 the Board acknowledges that this question may be
relevant to the issue of reliability and adequate supply on the Island
Interconnected system as it relates to supply risk, but notes that the value of the
question as posed will be limited by the need to make scenario assumptions, such
as upstream production, in order to provide a response. Within this context the
Board is not persuaded that the request is relevant or will be helpful to the
proceeding.
In his expert report, Mr. Raphals has avoided the need to make scenario
assumptions regarding upstream production by relying instead on historical flow
data. The Board’s acknowledgement here of the relevance of the issue addressed in
Mr. Raphals’ report is unambiguous.
Hydro also quotes P.U. 12(2016) in which the Board stated that “The Board remains
satisfied that the issue of the impact of an unfavorable ruling in the Quebec litigation
on the water flows of the Churchill River has been sufficiently addressed and does
not require further elaboration.” This statement was made in the specific context of
ruling on motions to determine that certain RFIs were outside the scope of the
proceedings or, alternatively, to provide full and complete responses to RFIs. It may
not be taken outside of context to mean that any and all discussion involving the
Quebec litigation shall from now on be ruled out. Such interpretation would be
incoherent with the purpose of RFIs, which is to provide parties with a satisfactory
understanding of the matters to be considered (s. 14 of the Regulations). This in
turn allows parties to present evidence that is useful to the inquiry. The fact that
Hydro provided answers to RFIs that were deemed sufficient by the Board, and thus
justified an order that no additional RFIs be made on that matter, does in no way
7

preclude GRK from addressing the matter in its evidence. To the contrary, it is what
is expected of an intervening party.
Lastly, Hydro alleges a procedural issue pertaining to the timing of the filing of the
First Bernander Report. Upon reviewing the Board’s Rules of Procedure pertaining
to this case, we found no provision that forbids a document from being filed prior to
the scheduled date. However, if there is indeed such a prohibition, we respectfully
ask the Board to allow the situation to be redressed, and to send us instructions in
that regard.
GRK respectfully submits that the Board should dismiss Hydro’s motion and allow
the Bernander and Raphals reports as evidence, for the motives stated herein.
Alternatively and subsidiarily, GRK respectfully submits that the Board should
reserve its final judgment on the relevance and thus admissibility of evidence for the
hearing, since the usefulness of the expert evidence, in relation to GRK’s evidence as
a whole, can only be ascertained after it has been presented.
A signed original copy of this correspondence will be forwarded to the Board via
regular mail. All other participants have agreed to accept electronic copies.
Respectfully submitted,

Roberta Frampton Benefiel
Vice-President
Grand Riverkeeper Labrador Inc.
Ecc.

Newfoundland Power Inc.
Mr. Gerald Hayes, E-mail: ghayes@newfoundlandpower.com
Ian Kelly, QC, E-mail: ikelly@curtisdawe.com
Consumer Advocate
Mr. Dennis Browne, E-mail: dbrowne@bfma-law.com
Island Industrial Customer Group
Mr. Paul Coxworthy, E-mail: pcoxworthy@stewartmckelvey.com
Mr. Dean Porter, E-mail: dporter@pa-law.ca
Mr. Danny Dumaresque
Mr. Danny Dumaresque, E-mail: danny.liberal@gmail.com
Newfoundland and Labrador Hydro
Mr. Geoffrey P. Young, E-mail: gyoung@nlh.nl.ca
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Attachment 1
Letter from GRK to the Public Utilities Board
dated January 25, 2016

