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IN THE MATTER OF the Electria l Power Control
Act, 1994, RSNL 1994 c E-5.1 (the "EPCA") and
the Public Utilities Act, RSNL 1990 c P-47 (the
"Act") and regulations thereunder; and

IN THE MATTER OF an Application by
Newfoundland and Labrador Hydro ("Hydro")
pursuant to Section 71 of the Act, for approval of
the terms and conditions applicable to the
supply of electricity to North Atlantic Refining
Limited ("North Atlantic").

WRITTEN SUBMISSIONS OF NORTH ATLANTIC

	2

	

Introduction

	

3

	

These are the written submissions of North Atlantic in relation to Hydro's Application of

	

4

	

November 19, 2013 seeking to have the Board of Commissioners of Public Utilities (the "Board")

	

5

	

impose a clause limiting the liability of Hydro with respect to damages in their Service

	

6

	

Agreement with North Atlantic (the "Service Agreement").

	

7

	

North Atlantic submits that the Application of Hydro should be dismissed. There is insufficient

	

8

	

evidence submitted by Hydro to alter the Board's finding in Order No. P.U. 7(2002 -2003),

	

9

	

namely that the limitation of liability provisions of the standard service agreement applicable to

	

10

	

the other industrial customers (Clause 9.04) does not apply to the Service Agreement.

	

11

	

e

	

Firstly, the application of Hydro does not contain sufficient evidence of a lack of

	

12

	

insurability, and insurability would not be a determining factor in any event.

	

13

	

Secondly, the application of Hydro does not contain sufficient evidence of industry

	

14

	

standards for a $ 1,000,000 limitation of liability.

	

15

	

m

	

Thirdly, the reliance by Hydro on improperly characterized notions of "mitigation" are not

	

16

	

relevant to the issue of the imposition of a limit of liability, and in any event, the steps

	

17

	

taken in the circumstances by North Atlantic to reduce risk attributable to power outages

	

18

	

are reasonable.

	

19

	

In the alternative, North Atlantic submits that if the Board is inclined to impose a limit of liability,

	

20

	

on either a permanent or interim basis pending a full hearing on this matter, it ought to be either
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1

	

a limitation to claims for direct damage with no monetary limit, or to a monetary limit of

2

	

$10,000,000.

Order No. P.U. 7(2002-2003)

4

	

The Board's finding in Order No. P.U. 7(2002-2003) that Clause 9.04 does not apply to the

5

	

Service Agreement has been in effect for over 11 years. Neither Hydro, nor the other industrial

6

	

Customers, has sought to have the Board reconsider its finding, prior to the present application.

7

	

Clause 9.04 states as follows:

8

	

9.04(9) Subject to Clause 9.04(2) hereof, Hydro shall be liable for and in respect
9

	

of only that direct loss or damage to the physical property of the Customer
10

	

caused by any negligent act or omission of Hydro, it servants or agents.
11

	

Customer agrees that for the purpose of the Clause 9.04, "direct loss or damage
12

	

to the physical property of the Customer" shall not be construed to include
13

	

damages for inconvenience, mental anguish, loss of profits, loss of earnings or
14

	

any other indirect or consequential damages or losses.

15

	

9.04(2) Hydros liability under sub clause 9.04(1) applies only when the direct
16

	

loss or damage to the Customer arising from a single occurrence exceeds the
17

	

sum of $100,000. In no event shall the liability of Hydro exceed the sum of
18

	

$1, 000, 000 for any single occurrence.

19

	

9.04(3) Customer further agrees that any damages to which it may be entitled
20

	

pursuant to clause 9.04(1) shall be reduced to reflect the extent to which such
21

	

losses or damages could reasonably have been reduced if the Customer had
22

	

taken reasonable protective measures.

23

	

The Board finding contained the following reasoning and conclusions:

24

	

In light of the importance of this issue upon both North Atlantic and NLH, and its
25

	

other customers, it is imperative that sufficient evidence be offered to allow the
26

	

Board to fully consider the two viewpoints. The Board sees merit in the argument
27

	

that it is inappropriate for the other customers of NLH to bear the full cost of an
28

	

industry specific sensitivity to power interruption, yet no evidence was called to
29

	

show the impact upon the other NLH customers. It may also be argued that this
30

	

risk is a cost of doing business, which should be absorbed by North Atlantic, yet
31

	

no evidence was called to establish the costs and the impact upon North Atlantic
32

	

of incurring these costs. No evidence was presented either as to potential
33

	

sources of backup power or other ways in which damage from power interruption
34

	

may be mitigated, nor was there any evidence on practices at other refineries. In
35

	

addition, while there was some suggestion during the hearing that insurance is
36

	

not available to cover this type of loss, the parties did not file any evidence on
37

	

this point.
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1

	

The Board finds that the evidence presented was inadequate to allow the Board

	

2

	

to impose the liability provision as proposed by either of the parties. The Board is

	

3

	

not satisfied that the liability provision is reasonable and necessary and will not

	

4

	

accept clause 9.04 as part of the rules and regulations of the provision of service
	5

	

to North Atlantic. The Board acknowledges that the decision to exclude this

	

6

	

provision from the contract will result in the continuance of the current situation in

	

7

	

that the liability of NLH will have to be established and limited according to

	

8

	

common law. However, the Board notes that it has not decided upon the merits

	

9

	

of the liability provision and that, under the Act, the parties may bring this issue

	

10

	

back before the Board.

	

11

	

It is worth bearing in mind that the Service Agreement imports elements of negligence.

	

Article

	

12

	

12.01 and 12.02 provide that Hydro will be liable for damages to person or property caused by

	

13

	

electronic current up to the point of delivery, and beyond the point of delivery where the

	

14

	

damages arise from the negligence of Hydro's employees. Article 12.01 and 12.02 state as

	

15

	

follows:

	

16

	

Article 12

	

17

	

Responsibility for Damages

	

18

	

12.01 Beyond the point of delivery, the Customer shall indemnify and hold

	

1 9

	

Hydro harmless with respect to any and all claims that may be made for

	

20

	

injuries or damages to persons or property caused in any manner by

	

21

	

electric current or by the presence or use on the Customer's premises of

	

22

	

electric circuits or apparatus, whether owned by Hydro or by the

	

23

	

Customer, unless and to the extent that such injuries or damages are

	

24

	

caused by negligence on the part of the employees of Hydro.

	

25

	

12.02 Up to the point of delivery, Hydro shall indemnify and hold the Customer

	

26

	

harmless with respect to any and all claims that may be made for injuries

	

27

	

or damages to persons or property caused in any manner by electric

	

28

	

current or by the presence or use on the Customer's premises of electric

	

29

	

circuits or apparatus owned by Hydro and resulting from or arising out of

	

30

	

the negligence of Hydro's employees or other persons for whom Hydro

	

31

	

would in law be liable, unless and to the extent that such injuries or

	

32

	

damages are caused by negligence on the part of the employees of the

	

33

	

Customer.

	

34

	

North Atlantic accepts that the Service Agreement does not guarantee a continuous source of

	

35

	

power, and that for claims for service interruption, North Atlantic would have to

	

prove

	

36

	

negligence.

	

37

	

The Board's finding was not premised on Hydro being able to obtain Failure to Supply Insurance

	

38

	

Coverage (which forms the thrust of Hydro's Application). It was merely noted that "there was
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	1

	

some suggestion" that insurance was not available to cover this loss. As is apparent from the

	

2

	

submissions below, such insurance is, and has been available, and there is insufficient

	

3

	

evidence to determine that Hydro cannot insure against this loss.

	

4

	

Another factor that the Board considered was that "no evidence was called to show the impact

	

5

	

upon the other NLH customers." Hydro's application does not address this point.

	

6

	

A further factor that the Board considered was that "no evidence was presented either as to

	

7

	

potential sources of backup power or other ways in which damage from power interruption may

	

8

	

be mitigated, nor was there any evidence on practices at other refineries." North Atlantic

	

9

	

addresses this issue below, and demonstrates that, insofar as notions of "mitigation" are

	

10

	

relevant to this analysis, North Atlantic takes reasonable and appropriate steps to reduce the

	

11

	

impact of power loss, and that having a full co-generation facility would be uneconomic.

	

12

	

In Order No. P.U. 7(2002-2003), the Board stated that "no evidence was called to establish the

	

13

	

costs and the impact upon North Atlantic of incurring these costs." North Atlantic addresses this

	

14

	

issue in detail further below. North Atlantic submits that allocating to North Atlantic the

	

15

	

preponderance of the risk of substantial harm resulting from Hydro's negligence would be unfair,

	

16

	

would be a disincentive to Hydro acting as a prudent and responsible monopoly supplier of

	

17

	

power, and is not a result dictated by either the governing legislation (the Act or the EPCA) nor

	

18

	

by any evidence of reasonable regulatory practice.

19

20 The Evidence at the 2002 Hearing

	21

	

Glenn Mifflin, then Vice-President and Chief Financial Officer of North Atlantic, pre-filed written

	

22

	

evidence, and he was cross-examined by counsel to Hydro (and others) on January 10, 2002.

	

23

	

Attached to these submissions are copies of that pre-filed evidence and a transcript of Mr.

	

24

	

Mifflin's cross-examination. Counsel for Hydro has indicated that it consents to the written

	

25

	

evidence of Mr. Mifflin and a transcript of his cross-examination forming part of the record

	

26

	

before the Board on this application.
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The gist of Mr. Mifflin's evidence, which is still relevant and accurate, was the following:'

	

2

	

Q: Why does North Atlantic consider that the ceiling of $1 million of damage

	

3

	

claims contemplated by Article 9 is inadequate?

	

4

	

A: North Atlantic purchases all of its electrical energy from Hydro. That energy

	

5

	

supply is critical to the efficient operation of the refinery and its equipment. When
	6

	

the energy supply to the plant is disrupted or discontinued, it generally requires

	

7

	

an emergency shutdown of all process units and causes loss of product through

	

8

	

emergency flaring. Once production is down as a result of a power failure, it

	

9

	

takes 5-7 days to bring the refinery back up to full production. Certainly, any time
	10

	

there is an emergency shutdown there is greater risk to process equipment and
	11

	

catalysts.

	

12

	

Mr. Mifflin provided an example of outages in 1995 and 1996 where the Refinery suffered

	

13

	

damages of approximately $20,000,000 (approximately $9,000,000 is related to direct damages

	

14

	

for repair costs, lost product and damages to catalyst). Mr. Mifflin provided another example of

	

15

	

an outage in 1997 where the Refinery suffered damages of approximately $2,000,000

	

16

	

(approximately $650,000 is related to direct damages for repair costs, lost product, loss of

	

17

	

chemicals, and physical damages to the Visbreaker Unit).

	

18

	

Mr. Mifflin a'so sty= td in his 2002 testimony:

	19

	

There is sufficient backup power supply to power the control room to allow the refinery to

	

20

	

be shut down on an emergency basis, and to keep the boilers and steam system running

	

21

	

(at 30 line 58-63).

	

22

	

d

	

That the demand is roughly 30 megawatts (at 30, line 79).

	23

	

That North Atlantic investigated building a co-generation unit, but it was cost prohibitive

	

24

	

(at 30, line 17-85).

	

25

	

In 2012, the EPCA was amended to provide that Hydro has "the exclusive right to supply,

	

26

	

distribute and sell electrical power or energy", and mandating industrial customers to purchase

	

27

	

power exclusively from Hydro (s.14.1(1)). Accordingly, North Atlantic has no choice but to

	

28

	

purchase power from Hydro. The construction by North Atlantic of its own 30 MW co-generation

1 2002 Pre-filed Evidence of Glenn Mifflin, at 2-3.

2 lbid, at 3-5.
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	1

	

facility could only approach economic feasibility if North Atlantic had a reliable market for the

	

2

	

surplus power generated by such a facility. In the event that North Atlantic was to construct a

	

3

	

co-generation facility, it would be prohibited from selling surplus power from that facility into the

	

4

	

electrical grid.

	

5

	

The Board ought to be Cautious in Imposing a Limitation of Liability

	6

	

It is extraordinary and significant to take away a person's common law right to claim

	

7

	

compensation for negligence. Curtailments of a person's right to bring an action in cases of

	

8

	

negligence are exceptional, and these rare curtailments typically arise under legislation3, or by

	

9

	

contract, where both parties have agreed to all of the contractual terms.

	

10

	

In 2002, the other industrial customers agreed with the contractual terms, including article 9.04

	

11

	

(the $1 million limitation of liability).

	

12

	

The effect of imposing a limitation of liability of $1 million on North Atlantic, which has no legal or

	

13

	

practical ability to acquire power by other means, is stark. A unilateral limitation of liability would

	

14

	

act as a disincentive for Hydro to take reasonable and prudent measures to avoid negligent

	

15

	

service to North Atlantic,

	

would ignore the fact that, as between North Atlantic and Hydro,

	

16

	

Hydro has the far greater ability to take such measures. To paraphrase Mr. Mifflin's testimony in

	

17

	

2002: North Atlantic is responsible for their negligent actions; Hydro ought to be responsible for

	

18

	

their negligent actions as well.4

	

19

	

Further, the Board ought also to be wary in adopting the over-simplistic view advocated by

	

20

	

Hydro that it is inappropriate for Hydro (and presumably, the rate payers) to bear this risk, By

	

21

	

way of analogy, other public institutions such as the Provincial Government, the School

	

22

	

Districts, the Health Boards and Memorial University do not have blanket limitations of liability,

	

23

	

and are subject to civil law suits, for which the public ultimately bear the burden (whether for

	

24

	

damage awards or increased insurance premiums, should insurance for the loss be available).

	

25

	

The legislation governing Hydro places it in no more privileged position than the Province and

	

26

	

Crown agencies with respect to liability for negligence.

3 An example of this would be the Limitations Act, SNL c L16.1.

4 January 10, 2002 Testimony of Glenn Mifflin at 30 (line 93) to 31 (line 9).
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	1

	

The fact that Hydro is regulated by the PUB does not completely insulate Hydro from any

	

2

	

business risk, The Newfoundland Court of Appeal stated the following in Re Newfoundland

	

3

	

(Board of Commissioners of Public Utilities):

	

4

	

Although some of the activities of the utility are regulated within the framework of
	5

	

the statutory objectives, the utility nevertheless remains subject to business
	6

	

risks and the effects of management decisions. To the extent, the financial

	

7

	

risks associated with the operation of the utility, just as in the case of any private

	

8

	

business, are to be borne by the investors in the enterprise, not the consumer of

	

9

	

the service. [emphasis added]5

	

10

	

It is also worth bearing in mind that North Atlantic plays a significant role in the economy of

11

	

Newfoundland and Labrador. It is the third-largest public sector employer in the province,

	

12

	

employing approximately 460 to 470 employees, and is responsible for 20 to 25% of the

	

13

	

hydrocarbon products (including gasoline, propane, jet fuel, and diesel fuel) in the province.

	

14

	

Placing an undue risk on North Atlantic could have a significant impact on the public, given

	

15

	

North Atlantic's importance to the Newfoundland and Labrador economy and fuel supply.

	

16

	

There is insufficient Evidence of a Lack of Insurability

	17

	

Hydro :4atcs that effective July 1, 2013, they no longer have insurance coverage for failure to

	

18

	

supply claims by North Atlantic. Specifically, they state that: "[Hydro's] Failure to Supply Service

	

19

	

Coverage remains in force with a specific exclusion removing all coverage for any such claims

	

20

	

brought by [North Atlantic].

21

	

Hydro asserts that the rationale for the exclusion is that "insurers typically offer Failure to Supply

	

22

	

Service coverage to utilities on the basis that the utility's liability is limited under the regulatory

	

23

	

contract." Hydro continues that "it was determined that since Hydro's liability to [North Atlantic]

24

	

was not limited in any way, that the exposure was such that they were no longer willing to

25

	

provide coverage going forward."?

	

26

	

However, this evidence is insufficient to change the status quo, which has been the case for

	

27

	

over 11 years, for the following reasons:

164 Nfld & PEIR 60 ¶ 31 (NLCA).

6 Hydro Application, ¶ 8.

' /bid.
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2

3

4

8

Having a limit of liability was not a pre-condition to having to provide this coverage in any

time from 2002-2013. It was only upon the reporting of the claim for damages from North

Atlantic arising from the February 4, 2013 power outage that Hydro has asserted this as

an issue.8

No evidence has been provided to suggest the impact of the claim for damages from

North Atlantic arising from the February 4, 2013 power outage on Hydro's insurability. In

NA-NLH-003 Hydro indicates that their insurer initially wanted to exclude all Failure to

Supply coverage, presumably because of the magnitude of North Atlantic's claim, and

not because of the existence or not of a limit of liability.9 Hydro indicates that

"communications between Hydro and its broker with respect to the July 15t renewal terms

were primarily verbal", but does not provide any evidence regarding the nature of those

verbal communications and whether the claims history impacted the decision of the

insurer.

It does not appear that there was consultation with any other insurers about whether

they would be prepared to insure this risk. The only documentation which appears

relevant to this point contains an email from Hydro's broker that "Northbridge is `hinting'

that we might want to remarket your Umbrella due to their perception of unlimited liability

to one or more industrial customers". '0 Hydro further states that "efforts focused on

achieving the best terms from Hydro's current insurer" and makes the vague assertion

that "proceeding to market with a large and recent claim outstanding would result in

increases in premiums, restrictive coverage, higher deductibles and/or exclusions,i11 It

does not appear that the insurance policy was ever remarketed, so there is no evidence

whether other insurers would have insured this risk - merely speculation. Further these

statements suggest that it is the magnitude of the outstanding claim that could cause

difficulties with obtaining insurance.

8
NA-NLH-002, Reference 4.

9 NA-NLH-003, Reference 7.

10 NL-NLH-002, Attachment 1, at 1.

11 NL-NLH-006, Reference 7.
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1 Hydro acknowledges that it "did not canvass the markets to determine whether a

different limitation of liability arrangement might have been available." There is no

evidence whether insurance would be provided if there were a limitation of liability to

direct damages, or some greater amount (for example, $10,000,000).12

Lastly, Hydro admits that it is unaware of any insurer who has made a $1,000,000 limit

of liability a condition of coverage. 13

7 There is Limited Evidence of an Industry Standard

	

8

	

To support its position that there ought to be a $1,000,000 limit of liability, Hydro references the

	

9

	

other industrial agreements. Hydro also references 3 other jurisdictions (Ontario, Quebec and

	

10

	

British Columbia). However, Hydro is only able to point to one jurisdiction, British Columbia,

	

11

	

which includes a standard supply contract that provides for a numerical limit of liability.

	

12

	

In Ontario, there are two limitations placed on liability claims from a customer. The distributor is

	

13

	

only liable to the customer for claims "which arise directly out of the wilful misconduct or

	

14

	

negligence". Secondly, the distributor is not liable for claims for damages in the nature of loss of

	

15

	

profit or consequential damages. In other words, if they are negligent, a distributor is

	

16

	

responsible for direct damages to a customer's property, without a monetary limitation on

	

17

	

liability. Hydro is seeking protection greater than that offered in Ontario.

	

18

	

In Quebec, the limitation of liability clause of the Conditions of Electricity Service references

	

19

	

"intentional or gross fault" and "material damage". Both of these concepts are Civil Code

	

20

	

concepts. "Intentional or gross fault" roughly equates to common law concepts of wilful

21

	

misconduct and gross negligence (something arguably requiring a greater level of fault than

	

22

	

simple negligence).14 "Material damage" is distinct from the Civil Code concepts of "bodily" or

	

23

	

"moral" damages, and relates to damages that were foreseen or foreseeable at the time the

	

24

	

obligation was contracted and can relate to both the loss sustained and the profit which has

	

25

	

been deprived. Therefore, in Quebec, the claims are limited to "gross fault" but there is no

12 NA-NLH-007, Reference 7 and 8.

13 NL-NLH-008, Reference 8.

14 Lewis Klar, Tort Law, 5th ed at 372 to 374. Klar points out that the concept of gross negligence is

controversial, and that some courts have said "a man is either guilty of negligence, or he is not."

2

3

4

5

6
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	1

	

monetary limitation on liability, and material damage would relate to both what in common law

	

2

	

would be considered direct and possibly consequential damages.15 Hydro is seeking protection

	

3

	

which is arguably greater than that offered in Quebec.

	

4

	

North Atlantic references Article 12 of the Service Agreement and notes that there is already an

	

5

	

effective limitation of liability to negligent claims.

	

6

	

Hydro Mischaracterizes the Duty to Mitigate

	7

	

By suggesting that North Atlantic take steps to mitigate its losses RE !2[ to a loss, Hydro

	

8

	

mischaracterizes the common law duty to mitigate. In any event, notions of mitigation do not

	

9

	

bear on whether the Board ought to impose a limit of liability.

	

10

	

The concept of mitigation considers the steps which a plaintiff takes after a loss has occurred.

	

11

	

As was stated by the Supreme Court of Canada in Janiak v Ippolito, "mitigation has to do with

	

12

	

post-accident events" [emphasis added].16 The Newfoundland and Labrador Court of Appeal

	

13

	

made a similar statement, confirming that: "the duty to mitigate arises after the breach or

	

14

	

wrongful act and after the plaintiff becomes aware that the defendants' wrong acts have caused

	

15

	

a loss" [emphasis added].17

	

16

	

Should a plaintiff neglect to take reasonable steps consequent to a loss, the plaintiff is

	

17

	

prevented from claiming damages which are due to failing to take such steps.18 In other words,

	

18

	

in a law suit by a customer, Hydro would be entitled to raise mitigation arguments to limit their

	

19

	

damages, regardless of an limitation of liability in the service agreement.

	

20

	

Furthermore, the law is clear that a plaintiff who takes reasonable steps to mitigate is to be

21

	

compensated for taking those steps to mitigate as part of the damages. As the Supreme Court

	

22

	

of Canada stated in Southcott:

	23

	

On the other hand, a plaintiff who does take reasonable steps to mitigate loss

	

24

	

may recover, as damages, the costs and expenses incurred in taking those

15 Civil Code ss 1607, 1613.

16 [1985] 1 SCR 146 at % 37.

17 Abitibi-Price Inc v Voith Hydro Inc, (1992) Nfld & PER 1 ¶ 91 (NLTD).

18 Southcott Estates Inc v Toronto Catholic District School Board, 2012 SCC 51 at ¶ 23-25 [Southcott].
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1

	

reasonable steps, provided that the costs and expenses are reasonable and

	

2

	

were truly incurred in mitigation of damages.'

	3

	

It would appear that Hydro is suggesting that North Atlantic ought to take prohibitively expensive

	

4

	

steps to allow the Refinery to remain open in the event of a power outage caused by Hydro's

	

5

	

negligence, and that the entire costs of those steps ought to be borne by North Atlantic. In this

	

6

	

context as well, Hydro's position is not an accurate representation of the concept of mitigation,

	

7

	

and ought not to be considered in considering whether to impose a limit of liability on North

	

8

	

Atlantic.

9 The "Mitigation" Steps Suggested by Hydro are not Reasonable

	

10

	

In any event, and assuming that pre-loss actions can be considered "mitigation" (which position

	

11

	

is contrary to the clear statements of the Supreme Court of Canada, as discussed above) the

	

12

	

"mitigation" steps suggested by Hydro are not reasonable.

	13

	

The burden falls on Hydro, "who needs to prove both that the plaintiff has failed to make

	

14

	

reasonable efforts to mitigate, and that mitigation was possible."2° Even if the Board were to

	

15

	

accept, contrary to the clear statements of the Supreme Court of Canada, that the concept of

	

16

	

mitigation can require a party to take certain steps prior to, or in anticipation of, a loss, Hydro

	

17

	

would have to prove that such steps are reasonable. Hydro has offered no evidence in this

	

18

	

regard.

	

19

	

North Atlantic has back-up generation in place to power the control room to allow the Refinery to

	

20

	

be shut down on an emergency basis, and to maintain the boilers and steam system running for

	

21

	

a period of time during an outage.21 This is consistent with industry practice.

	

22

	

In response to NA-NLH-012, Hydro offered certain examples of backup power of other

	

23

	

refineries. North Atlantic provides the following discussion of the evidence provided by Hydro

	

24

	

below:

19
Southcott, ¶ 25.

20 ibid, ¶ 24.

21 January 10, 2002 Testimony of Glenn Mifflin at 30 (line 58-63).
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1

	

Q1. Is the Oil Refinery connected to your transmission network by a single

	

2

	

transmission line or two (or more) parallel lines? (i. e. single radial circuit or multi
	3

	

circuit)

	

4

	

Member I. "Multi Circuit."

	

5

	

Member 2. "One of our subsidiary companies supplies an oil refinery with two

	

6

	

144 kV lines which makes it convenient for line maintenance. We also supply
	7

	

many oil and gas extractionlprocessing plants, some with a single line and some

	

8

	

with 2 lines. The one with a single line usually have their own generation at site. "

	

9

	

Member 3. "Hydro One has refineries on single transmission circuit with

	

10

	

distribution back-up (i.e. Dx connected to provide a small amount of back-up

	

11

	

power). We also have refineries connected via multiple HV circuits. "

	

12

	

North Atlantic has 2 lines which come from different power sources, similar to what is described

	

13

	

by Members 1, 2 and 3. North Atlantic further understands the reference by Member 3 to a "Dx"

	

14

	

to mean a small generator which allows for an orderly shut-down ("a small amount of back-up

	

15

	

power), similar to the sort of generator that North Atlantic maintains.

	

16

	

Q2. What, if anything, has your Utility done to improve the reliability of supply to
	17

	

the Oil Refinery? i.e., special protection systems on the transmission lines (eg.,

	

18

	

lightning arresters), special operating procedures, etc. If applicable, pleas provide

	

19

	

additional detail.

	

20

	

Member 1. "Nothing outside of the norm. Sites are equipped with Lightning

	

21

	

Arrestors and Lightning Arrestor monitors. Are also targeting them for the
	22

	

installation of Hydrans to monitor transformer oil quality. "

	

23

	

Member 2. "We don't do anything special. If the line is 240 kV, we use A and B

	

24

	

protection, each consisting of distance relays with teleprotection. On 144 kV

	

25

	

lines, 2 distance relays are used without teleprotection, except in special cases of

	

26

	

short lines where teleprotection and line differential andlor distance relays are

	

27

	

used. "

	

28

	

Member 3. "We install modern protection systems and coordinate P&C

	

29

	

maintenance with season fuel refining change-overs for single circuit supply. "

	

30

	

Like Member 1, the Refinery has lightning arrestors and monitors on the line that comes from

	

31

	

Bay D'Espoir. North Atlantic's system is similar to that described by Member 2. Like Member 3,

	

32

	

North Atlantic attempts to coordinate seasonal turn -arounds with protection and control ("P&C")

	

33

	

maintenance.

	

34

	

Q3. Does the Oil Refinery have a backup or alternate power supply in the event

	

35

	

of loss of supply from the transmission network?
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	1

	

Member 1. "No, not aside from the two transmission feeds. There exists an auto-

	

2

	

transfer scheme at one of the sites to transfer all load to one transformer in the

	

3

	

event of an outage to one of the transmission lines. "

	

4

	

Member 2. "See above."

	

5

	

Member 3. "We have oil refinery with Dx connected back-up. "

	

6

	

The auto-transfer scheme described by Member 1 is similar to that employed by North Atlantic.

	

7

	

As noted above, the reference by Member 3 to "Dx" appears to refer to a back-up generator,

	

8

	

which as noted in Q1, supplies a "small amount of back-up power".

	

9

	

Q4. If you answered yes to Q3 above - What type of the backup power supply is

	

10

	

ultized?

	

11

	

i. Local generation at the Refinery (eg,, diesel or gas turbine)

	

12

	

ii. Supply from another Utility (eg., emergency supply via distribution utiltity)

	

13

	

iii. Other (please provide details on type)

	

14

	

Member 1. NIA.

	

15

	

Member 2. "Usually, local generation. "

	

16

	

Member 3. "Distribution supply at reduced capacity. "

	

17

	

Member 1 does not have back up power. Member 3 has already been discussed above.

	

18

	

Q5. What are your Utility's best practices for transmission supply to Oil

	

19

	

Refineries? Are there any special requirements?

	

20

	

Member 1. "Have substation operating procedures for each site addressing any

	

21

	

unique scenarios or special considerations and how to respond accordingly. ;'

	

22

	

Member 2. "None that l am aware of."

	

23

	

Member 3. "We would prefer double circuit supply from the HV system to feed

	

24

	

two or more independent HV refinery transformers. Some refineries seem to

	

25

	

choose a big burn off of fuel when their primary single circuit supply is

	

26

	

interrupted. "

	

27

	

Hydro does not provide any evidence of a refinery which maintains a co-generation facility,

	

28

	

capable to provide sufficient power to maintain steady-state operations. Like the examples given

	

29

	

above, North Atlantic has a multi-circuit system, and a back-up generation to allow for a safe

	

30

	

shut-down. As well, the back-up systems of the Refinery are consistent with Hydro's and North

	

31

	

Atlantic's own information on industry standards.

213344



- 14

	1

	

North Atlantic is aware of certain oil and gas extraction facilities in remote locations which have

	

2

	

back-up power generation, which appear to be nature of the facilities described by Member 2,

	

3

	

but much less power is required for that sort of facility, than for a refinery. North Atlantic is also

	

4

	

aware of some refineries in North America which have a co-generation facility, but those

	

5

	

facilities are close to an abundant source of natural gas, which makes co-generation

	

6

	

economically feasible, unlike the situation at the Refinery.

	

7

	

North Atlantic requires approximately 30 MW of power to maintain steady-state operations. This

	

8

	

is beyond a simple generator which can be switched on when there is a loss of power. Rather, a

	

9

	

co-generation facility would be required.

	

10

	

In 1997, North Atlantic, studied the possibility of building a co-generation facility. North Atlantic

	

11

	

concluded that it was not reasonable to simply build a 30 MW generator. The only way to

	

12

	

properly finance such a power supply would be to create sufficient power for the Refinery, with

	

13

	

the remainder to be sold into the electricity grid. The cost in 1997, of a 175 MW co-generation

	

14

	

facility was estimated between $300 - $400 million, with annual operating costs of $18 million,

	

15

	

and it was determined to have been uneconomic.22

	

16

	

Such a facility would be even less economically feasible in the present circumstances, since

	

17

	

North Atlantic would not be able to sell surplus power to the electrical grid. NA-NLH-016 and

	

18

	

Hydro's response are repeated below:

	

19

	

Q. Does Hydro agree that, if North Atlantic were to make necessary capital
	20

	

investment to provide essential backup power for its operations, it would be

	

21

	

prohibited from utilizing that alternative generation capacity other than exclusively
	22

	

for emergency purposes, under subsection 14.1(4) of the Electrical Power
	23

	

Control Act, 1994?

	

24

	

A. It is confirmed that the use of this generating capacity would, under that

	

25

	

statutory provision, be limited to emergency applications. Hydro has not been
	26

	

made aware that NARL has any present intentions or desires to produce energy
	27

	

to displace its purchases of power and energy from Hydro or to use it in other
	28

	

applications.

29

22 Excerpt from Proposal for Supply of Additional Generation, RFP 000009, Capital Cost estimate

summary.
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	1

	

There is no Basis to have a Limitation of Liability Identical to that negotiated by the Other

2 Industrial Customers imposed on North Atlantic

	3

	

In paragraph 19 of the Application, Hydro references Section 73 of the Act, and section 3(1)(a)

	

4

	

of the EPCA asserts that since the other industrial customers have a $1 million limitation of

	

5

	

liability, so should North Atlantic, and that Hydro ought not bear the commercial risk of its own

	

6

	

negligence. Those assertions do not withstand scrutiny.

	

7

	

Firstly, there is no obligation under the relevant legislation requiring the industrial customers to

	

8

	

have identical service agreements. Section 73 of the Act makes reference to "tolls, rates and

	

9

	

charges" and not contractual terms. Likewise, section 3(1)9a) of the EPCA references "rates",

	

10

	

and not contractual terms.

	

11

	

Secondly, there is precedent for separate contractual terms being imposed on an industrial

	

12

	

customer - the present example of no limitation of liability, which has been in place for over 11

	

13

	

years, without complaint. Moreover, Order P.U. 1 (2007) is an example for where Aur

	

14

	

Resources Inc. (now Teck Resources Limited) received a preferential base rate for power from

	

15

	

Hydro.23

	16

	

Thirdly, North Atlantic does not operate "under substantially similar circumstances and

	

17

	

conditions" as is required by section 73(1) of the Act. The consequences of a power outage, as

	

18

	

described in the testimony of Glenn Mifflin, are more severe than for the other industrial

	

19

	

customers. A co-generation facility is uneconomic. While North Atlantic has to bear the business

	

20

	

risk for non-negligent power outages (for example, in the case of power outages caused by

	

21

	

severe weather events), it ought not to have its legal rights to sue Hydro curtailed as a result of

	

22

	

this Application.

	

23

	

In the Alternative, North Atlantic seeks a limitation to Direct Damages or a Limit of

24 $10,000,000

	25

	

In the alternative, North Atlantic would seek a limitation to direct damages with no monetary

	

26

	

limit. In the event of a negligent interruption of power supply, it is difficult to anticipate what

	

27

	

direct damages North Atlantic might suffer. Moreover, this is the approach taken in Ontario.

23 P.U. 1 (2007).
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	1

	

North Atlantic has currently made a claim against Hydro for damages arising from an outage

	

2

	

occurring on February 4, 2013, which North Atlantic attributes to Hydro's negligence, for

	

3

	

approximately $25,000,000 (approximately $8,600,000 is related to direct damages for

	

4

	

replacement and repairs to damaged equipment and catalyst).

	

5

	

In at least two situations, the direct damages (damages to property, cost of repairs and lost

	

6

	

product) suffered by Hydro have neared the $10,000,000 limit proposed by North Atlantic in

	

7

	

2002 ($9,000, 000 as a result of the 1995 and 1996 outages, $8,600, 000 as a result of the 2013

	

8

	

outage). North Atlantic asserts, as a further alternative argument, that should the Board be

	

9

	

inclined to impose a limit of liability, either on a permanent or interim basis pending a full

	10

	

hearing, a reasonable limit of liability would be to limit claims to direct damages (as is the case

	

11

	

in Ontario) or to $10,000, 000, an amount which would result in fairer compensation to North

	

12

	

Atlantic as a result of Hydro' s negligence.

13 Summary

	

14

	

There is insufficient evidence submitted by Hydro to alter the Board's finding in Order No. P.U.

	

15

	

7(2002-2003), namely that the limitation of liability provisions of the service agreement

	

16

	

applicable to the other industrial customers (Clause 9.04) does not apply to the Service

	

17

	

Agreement. Accordingly, Hydro 's application ought to be dismissed.

	

18

	

Alternatively, if the Board is inclined to impose a limit of liability, on either a permanent or interim

	

19

	

basis pending a full hearing on this matter, such limitation ought to be either to claims for direct

	

20

	

damage with no monetary limit (as is the case in Ontario), or to a monetary limit of $10,000,000

	

21

	

(a number which more accurately represents the exposure of North Atlantic to direct damages

	

22

	

to property).

23 Costs

	24

	

North Atlantic requests that the Board make an order in their favour for their costs of

	

25

	

participation in the Application.

26
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All of which is respectfully submitted on behalf of North Atlantic.

DATED at the City of St. John's, in the Province of Newfoundland and Labrador, this 16th day of
January, 2014.

STEWART MCKELVEY
Solicitors for North Atlantic Refining Limited

Per:
Steph

	

. Penney
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TO:

	

The Board of Commissioners of Public Utilities
Suite E210, Prince Charles Building
120 Torbay Road
P.O. Box 21040
St. John's, NL AMA 5B2
Attention: Board Secretary

TO:

	

Newfoundland & Labrador Hydro
P.O. Box 12400
500 Columbus Drive
St. John's, NL Al B 4K7
Attention: Geoffrey P. Young,

Senior Legal Counsel

TO:

	

Newfoundland Power Inc.
P.O. Box 8910
55 Kenmount Road
St. John's, NL Al B 3P6
Attention: Gerard Hayes,

	

Senior Legal Counsel

TO:

	

O'Dea, Earle
323 Duckworth Street
P. O. Box 5955, Stn. C
St. John's NL Al C 5X4
Attention: Thomas J. Johnson, Consumer Advocate

TO:

	

Cox & Palmer
Scotia Centre, Suite 1000
235 Water Street
St. John's, NL Al C 1136
Attention: Thomas O'Reilly
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NORTH ATLANTIC REFINING LIMITED
EVIDENCE OF GLENN MIFFLIN

Q. Would you please state your name, address and occupation?

A. My name is Glenn Mifflin. I reside at St. John's, Newfoundland. I am a chartered accountant

and I am employed by North Atlantic Refining Limited ("North Atlantic") as Vice-President

and Chief Financial Officer. I have been involved in electrical rate issues since 1992 and

have been in my current position since about 1988.

Q. Is there a power supply agreement in place between North Atlantic and Newfoundland and

Labrador Hydro?

A.

	

Yes. There is a power supply agreement dated December 16, 1987, in place between

Newfoundland Processing Limited (now North Atlantic) and Newfoundland and Labrador

Hydro ("Hydro") for the supply of power to the refinery at Come by Chance.

What is the purpose of your testimony?

A.

	

With one exception, North Atlantic's position is exactly the same as that of the other Island

Industrial Customers.

In its proposed Industrial contracts filed in mid-December, 2001, Hydro included a revised

Article 9 dealing with liability. Clause 9.04 of the proposed Article 9 proposes a floor of
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$100,000 and a ceiling of $1 million on damage claims against Hydro arising from Hydra's

own negligence, and, in addition, proposes restrictions on the kinds of damages which can be

recovered.

	

In December, 2001, North Atlantic was contacted by counsel for the Island Industrial

Customers with respect to the proposed floor of $100,000. Although, apparently, a draft of the

clause with the proposed ceiling of $1 million was circulated to North Atlantic earlier, as part

of a document outlining other proposed changes to the contract, North Atlantic did not focus

on the adequacy of the proposed ceiling until the issue of a floor on damage claims was raised

by Hydro in mid-December.

North Atlantic believes that the ceiling of $1 million on damage claims is inadequate to

address North Atlantic's anticipated losses in the event that its energy supply is interrupted

as a result of Hydro's negligence.

Why does North Atlantic consider that the ceiling of $1 million on damage claims

contemplated by Article 9 is inadequate?

A.

		

North Atlantic purchases all of its electrical energy from Hydro. That energy supply is critical

to the efficient operation of the refinery and its equipment. When the energy supply to the plant

is disrupted or discontinued, it generally requires an emergency shutdown of all process units

and causes loss of product through emergency flaring. Once production is down as a result



of a power failure, it takes 5-7 days to bring the refinery back up to full production. Certainly,

any time there is an emergency shutdown there is greater risk to process equipment and

catalysts.

Q• Can you give any examples of the extent of the damages which North Atlantic might suffer if

it lost production as a result of Hydra's negligence?

A. Yes. In 1995, there were three occasions in July and August when the refinery experienced a

complete power outage resulting in the shutdown of all refinery operating units. A similar

outage occurred in August, 1996. North Atlantic estimates that it suffered direct damages in

excess $19 million dollars as a result of those power outages.

As a result of those outages , product in the refinery units at the time of the power failure was

damaged, a large quantity of product was destroyed as a result of excess flaring caused by the

outage, various equipment located in the refinery was damaged, catalyst used in the refining

process was damaged and, while the operational units were shut down or not operating at

normal conditions, the refinery was unable to process feedstock located in storage at the

refinery. North Atlantic's estimate of its damages from these incidents is as follows:

Overtime wages

	

$ 80,000.00
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Wages and production loss removing
large coke mass

	

$ 1,027,500.00

Product flared

	

$ 548,000.00

Damages to Catalyst

	

$ 7,000,700.00

Loss of profit

	

$

	

68,500.00

Production losses including yield loss
and lower feed rates

	

$ 11,124A00.00

Total

	

$ 19, 849,100.00

On December 8, 1997 the refinery again experienced a complete power outage resulting in an

almost complete shutdown of all refinery operations. As a result of that power failure, all of

the operating units were shut down and could not be operated collectively at normal operating

conditions until on or about December 15, 1997.

As a result of that outage, some product in the refinery units at the time of the power failure

was damaged, a large quantity of product was destroyed as a result of excess flaring caused

by the outage, various equipment located in the refinery was damaged and, while the

operational units were shut down or not operating at normal conditions, the refinery was

unable to process feedstock located in storage at the refinery. North Atlantic's estimate of its

damages from that December, 1997 incident is as follows:

Overtime wages

	

$ 19,200.00 US

Fuel lost

	

$ 50,000.00 US
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Product flared

Damage to overhead finfan coolers
and throughput losses due to lack of
cooling capacity

Propane yield losses from damage to
depropanizer unit

Damages to Visbreaker Unit

Loss of chemicals and nitrogen usage

Loss of profit

Production losses including yield loss
and lower feed rates

Total

6,000.00 US

$ 270,000.00 US

$ 130,000.00 US

$ 150,000.00 US

$ 15,000.00 US

$ 130,000.00 US

$1.291.000.00 US

$2,061,200.00 US

At current exchange rates, the damages from that single incident were in excess of $3,000,000

in Canadian funds.

Q.

	

What is North Atlantic's position in relation to the ceiling on damages recoverable from

Hydro when Hydro has been negligent?

A. North Atlantic recognizes that there may be occasions when a power outage causing significant

damages to North Atlantic will occur due to circumstances beyond Hydro's reasonable

control. In such circumstances North Atlantic accepts that it will be unable to recover its

losses from Hydro. However, North Atlantic believes that Hydro should not be able to limit

its exposure for direct losses incurred as a result of a power outage due to Hydro's own
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negligence. If there is to be a ceiling on damages claimable for such an occurrence, which

	

North Atlantic does not believe there should be, then that ceiling should be set so that all

Industrial Customers have the opportunity to recover their legitimate losses.

Q• What does North Atlantic propose?

A. North Atlantic proposes that there be no ceiling on the amount recoverable from Hydro if

Hydro is negligent. In the alternative, if the Board determines that a ceiling is required, then

North Atlantic proposes that the ceiling be set at $ 10 million per occurrence.
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	1

	

MS, HENLEY ANDREWS: Okay. Those are all my

	

2

	

questions, Thank you.

	

3

	

MR. NOSE WORTHY. CHAIRMAN: Thank you, Ms.

	

4

	

Ilenley Andrews. Thank you. Mr. Dean and Mr. Backus,

	

5

	

very much. This concludes your testimony, and I'd like to

	

6

	

reiterate Mr. Browne's comments, thank you, once again
7

	B

	

dii

	

9

	

MS. IIINLEY ANDREWS: Mr. Chairman. Mr. Mifflin is

	

10

	

prepared to testify now.

	

11

	

MR. NOSEWORTIIY, CHAIRMAN: When you're ready,

	

12

	

Ms. Henley Andrews. Good afternoon, Mr. Mifflin, good

	

13

	

to see you again.

	14

	

MR. MIFFLIN: Thank you.

	

15

	

MR. NOSEWORTHY, CHAIRMAN: I wonder if you could

	

1s

	

take the Bible in your right hand, please? Do you swear on

	

17

	

this Bible that the evidence to be given by you shall be the

	

18

	

truth, the whole truth and nothing but the truth, so help

	

19

	

you God?

	

20

	

MR. MIFFLIN: I do.

	

21

	

MR. NOSEWORTI-IY. CHAIRMAN: Thank you, sir. Ms.

	

22

	

Henley Andrews, could I ask you to begin, please?

	

23

	

MS. HENLEY ANDREWS: Yes, Mr. Chairman. Mr. Mifflin,

	

24

	

x on are familiar with the written evidence filed yesterday on

	

25

	

vour behalf?

	

26

	

MR. MIFFLIN: I am.

	27

	

MS. HENLEY ANDREWS: And are you prepared to adopt

	

28

	

that evidence?

	

29

	

MR. MIFFLIN: I am.

	

30

	

MS. HENLEY ANDREWS: Mr. Chairman. Mr. Mifflin is

	

31

	

available for cross-examination.

	

32

	

MR. NOSEWORTHY, CHAIRMAN: Thank you, very

	

33

	

much, Ms. Greene? No, Mr. Young.

	

34

	

MR. YOUNG: Thank you. Mr. Chair.

	

35

	

MR. NOSEWORTHY, CHAIRMAN: I'd ask you to begin

	

36

	

vour cross.

	

37

	

MR. YOUNG: Good afternoon, Mr. Mifflin. Mr, Mifflin. my

	

38

	

questions should be directed fairly closely to the fairly

	

39

	

narrow issue that's left. I think, and you've described it in

	

40

	

your evidence. I'd like to start with the present contract,

	

41

	

When I mean the present contract, not the one that was

	

42

	

filed today. which is the new proposal, but the one that

	

43

	

Newfoundland ... North Atlantic Refinery is operating

	

44

	

under at this time. I take it you're familiar with that

	

45

	

contract?

46 MR. MIFFLIN: I am.

47 MR. YOUNG: And with
48 contract, also you would be

53 MR. MIFFLIN: Co

54 MR. YOUNG: And I also presume that you will agree with
55 me that the liability provision that was tiled in the revised
56 contract, well, exactly, there was one today and there was
57 also one in December, the clause hasn't changed here. It
58 constitutes a fairly large concession in relation to liability
59 here by Hydro?

60 MR. MIFFLIN: It constitutes a change from the previous
61

	

contracts, yes.

62 MR. YOUNG: Well, for example, Hydro is, for the firs
63 acknowledging and willing to pay some claims where
64 Hydro is found to be negligent of a certain character within
65 a certain limit?

66 MR. MIFFLIN: That's correct.

67 MR. YOUNG: Correct? So I think it's fair to say that the
68 narrow issue we're here to discuss. is it $1 million is the
69 ceiling or $ 10 million is the ceiling, which is what we

b, proposed?

71 MR. MIFFLIN: That's right,

72 MR. YOUNG: The point of power outages caused by
73 Hydro's negligence, which is really all we need to talk about
74 here. I just want to get some sense of what happens at the
75 refinery if there is, say, a five minute outage. one which is
76 not announced, unplanned outage. Could you give us a
77 brief description of that?

78 MR. MIFFLIN: Anything. any power disruption, it could
79 be a dip or it could be an outage ... let me back up a second.
8o What the refinery is is it's a dynamic process under which
E1 flammable materials are being pushed through tubes in
82 furnaces, and those furnaces are operated. and the reactors
83 at the refinery are operated at very high temperatures in
84 very high pressures. A loss of power stops the flow of that
85 product through there and it becomes dangerous. so as
86 part of the safety systems the control room, depending on
87 the nature of the thing. will wait, I think, up to a maximum of
88 about three minutes, and sometimes they don't wait that
89 long, depending on the circumstances. At that point they
9o go into an emergency shutdown and the entire ... they
91 close down all the process units. Part of that process
92 pushes all of the product in the units, the gas. through to
93 flare and the whole thing gets flared so you have no

ility provision in that
with that?

EXECUTECH Inc. - 579-4451
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fa

^.r

us a problem. so inside of
aes they have ... that's the window of
t do anything or beyond somewhere in

hey will go to an emergency shutdown.

of the process units shutdown, the
and all of the unli- then have to be

temperature you have to ratchet up the pressure and the

temperature on each of the units until you get back to a

stable state of operation. The last unit is usually the hydro

cracker unit, which is the extremely high pressure and high

temperature.

	

17

	

MR. YOUNG: So am Ito understand that for an outage of

	

18

	

less than three minutes they don't have to go through this

	

19

	

process?

	20

	

MR. MIFFLIN: It may happen.

	

21

	

MR. YOUNG: It may happen?

	

22

	

MR. MIFFLIN: It may happen.

	

23

	

MR. YOUNG: So it could be a one minute outage, for

	

24

	

examhlc'

	

25

	

VA". ......' . Depends on the people with their h .r^..

	

26

	

th

	

guys in the control room. If the, dc:

27

	

tt,^' ;!,-

	

event that necessitates a shutdown,

	

28

	

sl , ,

	

"!, _ v deem it to he unsafe.

	

29

	

MR.

	

t ^aG: Are you aware of any other i -ri

	

30

	

0!,

	

or for that matter any other user of elv

	

:,.

	

31

	

tf l

	

) ;rice or elsewhere who has that kind of a Ii I of

	

32

	

sc':-i:iviiy to a short duration power outage of perhaps

33 less than a minute to less than three minutes?

	

34

	

MR, MIFFLIN: I'm not aware.

	35

	

MR. YOUNG: Anyone that comes close? I mean, are you

	

36

	

the only one in this case?

	

37

	

MR. MIFFLIN: I really couldn't say anything about it.

	

38

	

MR. YOUNG: I'm just wondering if you have any

	

39

	

knowledge of the was refineries may find themselves

	

40

	

dealing with this kind of a problem elsewhere in the North

	

41

	

American continent, for example, in the grid in the middle of

	

42

	

the North American continent where their power supplies

	

43

	

are from various points and it's a more rnh,i^t system

	

44

	

because it's not essentially a large isolated sy-'r 1 as we

	

45

	

have on the island. Do you have ant

	

_ of the

	

46

	

difference which may occur or may ari, in that

	

47

	

circumstance?

	

48

	

MR. MIFFLIN: I don't have specific knowledge, Certainly,

power liability in the North American grid is less

concern than it certainly was in 1995, '96 for us. P

liability is a very important issue for us.

MR. YOUNG: I'm just wondering, also you mentioned that

the control roo.'1 opcr,uou; I:

	

up to three minutes and
then it.- takr

p. f.
in thiL cire!.. H,tances_

supply for that?

58 MR. MIFFLIN: 'there's sufficient backup power supply to

59 power the control room to allow the refinery to be shut

6o down on an emergency basis, and I believe there's

61 sufficient activity to keep the boilers and steam system

62 running, irrespective of the power outage, but those are the

63 two main areas which would have some ability to continue.

64 MR. YOUNG: When you say...

65 MR. MIFFLIN: From functionality.

66 MR. YOUNG: Yeah, sorry. When you say "activity" do

67 you mean that there is, you know, sufficient energy still

68 there or that ... I'm not talking about electrical energy, I'm

69 talking about, you know, heat that must have been in place.

70 or is it the fact that you have another generation source for

71 electrical energy to fire those?

72 MR. MIFFLIN: No. we have no other generation.

73 MR. YOUNG: Okay. Have you looked at or considered
74 having a backup system to supply your refinery If1r its

75 electrical needs in an electrical outage?

76 MR. MIFFLIN: Our demand, I think. is somewhere in the

77 range of... now, you're really sticking me here,

78 MR. YOUNG: 30 megawatts?

79 MR. MIFFLIN: Yeah, 30 megawatts, and I know somewhere
so bacl_

	

: s we did loo'

	

81 some sort r,i co-generation unit, but, there's two is-uc-.
82 One, what ss.. then have is essentially a redundant system.
83 and we neither had the capital to do so and the payback on

	

84 that was much too long. We had a greater need for capital
85 to improve the refinery than build a co-generation.

86 MR. YOUNG: I guess the bottom line here is that you're
87 asking Hydro to stand and Hydro's customers ultimately,
88 1 would suppose, to stand to the amount of $10 million as
89 opposed to what's being proposed in the revised filing of
90 $1 million, and that's the case even if it's just perhaps a one
91 minute power outage?

92 (2:30)

93 MR, MIFFLIN: Well, I'm not quite asking that, What I'm

94 basically saying that a commercial enterprise such as

95 ourselves, we're responsible for our own negligence, and

1

	

il:i

2

	

al,,,ut i
3

	

oh
4

5

6

7

8

9

10

11

12

13

14

15

16

between tic, to seven days because

have to, because they're high pressure and high

can

you

if

49

50

51

52

53

54

55

56

57

it there mint be some

Do you I,,

loss

e any b., k up power
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	1

	

there's no limit and we don't think Hydro should have a

	

2

	

limit for their own negligence either. It's been suggested by

	

3

	

counsel that the no limit option might be a little

	

4

	

unpalatable, so for any one occurrence an alternate of 10

	

5

	

million was suggested, but what my position really is that

	

6

	

Hydro, if it was in a commercial situation as I am. or the
7

8

9

	10

	

MR. YOUNG: That's an interesting point, because if we

	

11

	

had a choice to supply you or not we might say, well that

	

12

	

$10 million limit is not on. it's too risky for us and we don't

	

13

	

wish to, you know, take that risk, but, of course, we're a

	

14

	

utility and you're charged as you ought to be, the same

	

15

	

rates as everyone else, and I'm suggesting to you that one

	

16

	

interpretation one could make to the proposal you're

	

17

	

making is that you're asking for a different level of service

	

18

	

than other customers.

	

19

	

MR. MIFFLIN: No.

	

20

	

MR. YOUNG: Well, just let me propose this hypothesis for

	

21

	

a moment, that if you were to ask one of our rural

	

22

	

customers what extra amounts they would be willing to pay

	

23

	

to avoid one minute outages or to what extent a one minute

	

24

	

outage causes them serious harm, I think they would look

	

25

	

at you askance and say it's an inconvenience and it's a

	

G 2

	

nuisance and we don't like outages, but I mean, that's that.

	

27

	

isn't it?

	28

	

MR. MIFFLIN: I can't speculate as to what other customers

	

29

	

... firstly. I don't know what the additional cost you're

	30

	

suggesting would be. Secondly. I can't anticipate what

	

31

	

they would say, but, what we require, as an enterprise

	

32

	

working in this province is we require reliable power. If the

	

33

	

power is reliable then Hydro shouldn't ... and is competent

	

34

	

in its reliability then through its own negligence ... or

	

35

	

through good clean operation then it shouldn't be worried.

	

36

	

If you cause something through your own negligence, like

	

37

	

any other commercial operation, you should be responsible

	

38

	

for that negligence, and that's really the issue, and the two

	

39

	

things I'm after is reliable power and a (inaudible) to

	

40

	

provide the power through an act of your own negligence

	

41

	

you should be responsible for and pay us for the physical

	

42

	

damage that happens to our plant.

	

43

	

MR. YOUNG: `The willingness of Hydro to accept

	

44

	

responsibility for their negligence. I think, has been

	

45

	

demonstrated. I mean, we've said that ... and this is a

	

46

	

change. we've acknowledged this. We've gone from a

	

47

	

point that the contract didn't accept liability for negligence

	

48

	

to one where it accepts it up to $1 million, so I don't think

	

49

	

the issue is that. I think the issue is a matter of price and

	

50

	

risk and what the nature of the service is. I mean, the part

	

51

	

of the deal we've made with the ratepayers is that, you

52 know, we have power available, you can take it at a certain
53 rate. That assumes a whole lot of things about the system.
54 Certain reliability standards we're able and willing to
55 provide, some. you know, going beyond that may be extra
58 costs and there may be extra costs we can pass on. but at
57 this point, what we're offering to the customers of

s now, but I'm

question I have for
jus to take on all costs

	

61 for which we might be liable for. and there's no contract,
62 under negligence, is asking really for a different standard
63 altogether?

	

64 MR. MIFFLIN: No. If I'm a householder in Davis ... or I
65 don't know where you supply power, on the Northern
Be Peninsula and you fail ... and I lose the motor in my fridge,
67 you're going to pay 100 percent of that motor. In our case
68 you're going to pay ten percent of the physical damage, so
69 maybe the proper thing is to make it a proportionate
7o representation in order to be fair so that you will pay the
71 same proportion of damage to all ratepayers.

72 MR. YOUNG: Well, you don't pay a different rate, though.

73 MR. MIFFLIN: I'm mean, I'm just ... the fact is that if I'm a
74 home owner, and you're talking about your rural home
75 owner. I'm in a different class from a rural home owner. I've
76 got an enterprise out there that have invested well over
77 $300 million. I've got 700 families that depend on this, and

... you're comparing me to a
look. I'll pay 100 percent of this

so householder's damage, but I know it's going to be less than
81 $1000, but in my case. I'm in a very different circumstance

	

82 and you're suggesting you pay one tenth of a possible $10
83 million occurrence. That's the range of difficulty I run into.
84 And I think pointed out in my evidence that we did have
85 one group of incidents where we did significant damage to

	

86 catalysts and things like that. and that catalyst is $7 million.
87 and so that could be an occurrence, so you're going to be
88 paying me one tenth or up to a million, one seventh, in that
89 case, of that catalyst, and yet you're going to pay your
9o rural home owner the $200 for his fridge motor and that's
91

	

inequitable.

92 MR. YOUNG: But if you look at the pool of ratepayers as
93 a whole, if they were to look at you, I think you'd probably

	

94 agree with me, they would see you as a very atypical
95 customer of Hydro who's asking for coverage for a risk
96 which were well out of the order of in the risks that we
97 would incur if we were found liable for them, yet the rates
98 are essentially the same and the standards of services as
99 supposed to be about the same, so I'm suggesting to you
loo that it's not really a one to one ratio for us to look at the
101 motor of their fridge and your catalyst. I mean, it's a
102 different order altogether. and that's why we are proposing
103 the $1 million levelling point to restrict risk to that point.
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Can you understand that?

MR. MIFFLIN: I understand it perfectly, and I understand
exactly what you're saying. You're trying to ... I am
atypical. I am a refinery sitting in thi. province. I
have a fair bit invested. nd you have a,:;,ii ,vl `,^ci_ed that
you want to recognize ii<ihility when you're hying to cap
my physical da ra,

	

o one tenth

	

:?-ie potential
damage that could hap;,.n on any one occurrence. I don't
think there should be any ceiling on paying for damage as
a result of Hydro's negligence, and the answer to your
question is. firstly. there was ... you know, A, you have
agreed that there should be recognition of liability for your
own negligence, that's fine, and now you're trying to cap
that liability. There should be no cap. If you're negligent
... if I'm negligent I have to pay for it. I can't go out to my
customers and say, you know, I'm sorry, I'm going to cap it
at $150 or $1 million or $753.23, I can't do that. I'm
responsible for my negligence.

19

	

MR. YOUNG: But if you had a delayed delivery of oil to
20

	

one of your customers I don't see them coming to you with
21

	

a $10 million claim for...

22

	

MR. MIFFLIN: Absolutely.

23

	

MR. YOUNG: ... a very, very short delay.

24

	

MR. MIFFLIN: Absolutely. and you don't have the same

25

	

problem with one of your rural customers, but with this

26

	

customer you do. and if I run ... if I was supplying

z7

	

Newfound`--d Hydro's plant at Holyrood and I ran

28

	

Holyrood out of fuel then I would have to be responsible

29

	

for m

	

er;ce- in not delivering, and I'm sure Hydro

30

	

would chase me for it, and I would say to Hy,;ro, I'm sorry.

31

	

I've got a cap of $1 million to the fact that . ,.u ?.lad to close

32

	

your hydro plant down, It's ... I am an

	

c-istomer

33

	

and that's why the nature c: my a

	

Ott on and my

34

	

evidence is that this $I mill yin i- ':..1c,,

	

--ient,

35

	

its insufficient and ineq

	

to my

36

	

operations.

37

	

MR. YOUNG: So with respect to your very unique

38

	

circumstances?

39

	

MR. MIFFLIN: Absolutely.

40

	

MR. YOUNG: That's all my questions. Thank you. Mr,
41

	

Mifflin.

42

	

MR. NOSEWORTHY. CHAIRMAN: Thank you, Mr.
43

	

Young. Thank you. Mr. Mifflin. We'll move now. Ms.
44

	

Butler, to your cross-examination, please?

45

	

MS. BUTLER, Q.C.: Thank you, Mr. Chairman. I wonder if
46

	

1 might, before I determine whether in fact I have any
47

	

questions for Mr. Mifflin, ask for your indulgence for a
48

	

moment. The unusual filing of Mr. Mifflin's testimony at
49

	

this stage after Hydro has filed its complete case leaves me

in a position of not really knowing. on the record. what
Hydro's position is vis-a-vis this issue, and what
Newfoundland Power would like Ms. Greene to state for the
record, she's already communicated it to me verbally, is
whether in fact Hvdro does have insurance that covers
these loses, and if not, then if - uch alas: were incurred. $I
1r

	

1r $10 million

	

...

	

be treated by
I r. drI' -,r sought to be tt^:ucu 1 ,1\

	

i2 u Co ati a regulated

59 MR. NOSE WORTHY, CHAIRMAN: Ms. Greene?

6o MS. GREENE, Q.C.: Certainly, the nature of the question
61 certainly is relevant for Ms. Butler. As already have been
62 indicated, the current contractual arrangements provide for
63 no liability by Hydro for outages for any reason, and in
64 looking at this issue we have explored the issue of
65 insurance and we have been advised that it would be
66 extremely difficult, if not impossible, to get insurance at an
67 effective price. I can't say that its impossible to get, the
68 issue becomes at what price, but we have been advised by
69 our risk insurance manager that insurance of this type of
70 coverage is not readily available to Hydro, and the other
71 question obviously would be in our minds as to whether ...
72 how it would be treated as a regulated expense and whether
73 it would be passed on to other customers. And our first
74 position would be. yes, that that is the position that u e

	

75 would take. That would have to be reviewed in the
76 circumstances if there were an event. so the ansv,
77 question is my advice or the advice Ilydro has receive.: 'S
78 we would not be able to get insurance for this type of
79 liability at a rate that would be cost effective, if at all, and
8o the issue whether it's a regulated expense. I don't think has
81 been an issue this Board has dealt with. but our position

	82 would be it should be treated as a regulated expense.
83 depending on the c "cii ristance of the claim.

84 MR. NOSE`.'1ORTHY. CHAIRMAN: Thank you. Ms.
85 Greene. Does

	

- '•:.ir inquiry?

	

y

86 MS. BUTLER. Q.C.: i hank you, Mr. Chairman. it does, and
87 that being the case, I have no questions for Mr. Mifflin.
88 Thank you.

89 MR. NOSEWORTHY. CHAIRMAN: Thank you. Mr.
go Browne, please?

91 MR. BROWNE. Q.C.: Thank you, Mr. Chairman. Mr.
92 Mifflin, North Atlantic Refining Limited of which you're
93 vice-president, chief financial officer, how many employees
94 do you have there?

95 MR. MIFFLIN: About 700.

96 MR. BROWNE. Q.C.: And is that full-time jobs?

97 MR. MIFFLIN: Yes.

98 MR. BROWNE. Q.C.: That's constant?
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MR. MIFFLIN: Yes.

2

	

MR. BROWNE, Q.C.: On that issue of insurance. do you
3

	

have insurance in place in the likelihood you can't produce
4

	

oil?

e do. We have several layers of
-oduct liability insurance and we

a

	

MR. BROWNE, Q.C.: I'm not sure the microphone is
9

	

picking you up.

to

	

MR. MIFFLIN: Oh, sorry. We have, for example... these
11

	

chairs move around.

	

We do have product liability
12

	

insurance, we do have business interruption insurance, we
13

	

do have insurance against property damage, you know,
14

	

and we have several layers, so ... and I don't have the
15

	

insurance program in front of me so I can't talk at it in detail,
16

	

but the initial layer of insurance which would be the
17

	

highest frequency of use would be the most expensive, but
18

	

incremental layers of insurance to cover the very low
19

	

probability, but high dollar amount risk items, that
20

	

incremental insurance is usually. certainly for us, is less
21

	

expensive. significantly less expensive.

22

	

MR. BROWNS, Q.C.: Less expensive than what?

23

	

MR. MIFFLIN: If, forexample, I paid my insurance premium
24

	

is $1 million for $100 million worth of property insurance
25

	

and I wanted to get another $I million worth of property

34

	

MR. BROWNE, Q.C.: Well, the loses you're describing in
35

	

your evidence, are these insurable losses, do you have

36

	

insurance for those?

37

	

MR. MIFFLIN: We have insurance for losses, yes. for
38

	

physical damage.

39

	

MR. BROWNS. Q.C.: But do you have insurance for
40

	

interruption of supply? If you can't produce and you have
41

	

a ship, a tanker out there ready to move to market your
42

	

product to California somewhere and you can't give supply,
43

	

for some reason or another. do you have insurance for that
44

	

eventuality?

45

	

(3:00)

46

	

MR. MIFFLIN: Well, certainly. Let me address it two
47

	

ways. We do have liability for non-performance, so we
48

	

can't cap it at $1 million, and we do have insurance in

49 respect of certain non-deliveries, yes, not all circumstances.

5o MR. BROWNE. Q.C.: The premium you've paid for
51 insurance for non -performance. do you have any idea of
52 what you would be paying there?

53 MR. MIFFLIN: I don't.

54 MR. BROWNE. Q.C.: Can you ball park it?

55 MR. MIFFLIN: I can't even ball park it, not without the
56 figures in front of me.

57 MR. BROWNE. Q.C.: Because wouldn't that be the similar
58 insurance that Newfoundland Flydro would require if they
59 can't provide?

60 MR. MIFFLIN: You're asking me about the insurance
61 market, and that's beyond my field,

62 MR. BROWNE, Q.C.: Okay.

63 MR. MIFFLIN: I really can't answer the question properly.

64 MR. BROWNE, Q.C.: Okay. fair enough. These matters
65 between yourself and Hydra and these allegations of
66 negligence for past losses, are they the subject of an action
67 currently before the Supreme Court of Newfoundland?

68 MR. MIFFLIN: There are two actions filed with the
69 Supreme Court from four incidents in 1995. '96. the total of
70 that one is about 19 million, and another one in 1997. the
71 total of that is. I think, somewhere in the range oft million
72 US, about 3 million Canadian. Those matters have not. to
73 my knowledge, gone to trial.

74 MR. BROWNE, Q.C.: And who' s taking the action on your
75 behalf., are you taking it in your own right or is an insurance
76 company involved?

77 MR. MIFFLIN: We're taking it in our own right.

78 MR. BROWNE, Q.C.: And Hydro is defending these
79 actions?

so MR. MIFFLIN: They have defended the actions. yes.

81 MR. BROWNS, Q.C.: And is Hydro defending it in their
82 own right or through an insurer?

83 MR. MIFFLIN: Their own right. I believe.

84 MR. BROWNE, Q.C.: And what is the potential liability
85 there, what are you claiming?

86 MR. MIFFLIN: On the first action comprising the first four
87 incidents, I think it's something like 19 million ...

88 MR. BROWNE, Q.C.: How much?

	

89 MR. MIFFLIN: Nineteen million, Canadian,

go MR. BROWNS, Q.C.: Nineteen.

91 MR. MIFFLIN: And the second one in 1997, 1 think. is

5

	

MR. MIFFLIN:
6

	

insurance. We
7

	

have business ...

uld not
cost me $50,000. If I wanted to

ion it would cost me 25 and the next million
e, you know, 15 and so on, so each additional

layer for that high dollar amount but lower risk
eventualities. each layer would cost you less per dollar of

risk assumed than the first layer, I don't know if that
answers your question.

26

27

28

29

30

31

32

33
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about 3 million. Can:.li

	

2

	

MR. BROWNE. Q.C.: And when are these actions to be

	

3

	

concluded?

	4

	

MR. MIFFLIN: Again. I wouldn't be able to comment on

	

5

	

that o::

6.

	

the test year, not
7

	

or 2f?(,

	8

	

MR. MIFFLIN: That's right.

	

9

	

MR. BROWNE, Q.C.: Okay. Its my understanding, based

	

10

	

on the evidence we heard this morning. that you sell

	

11

	

Bunker C fuel?

	

12

	

MR. MIFFLIN: We do.

	

13

	

MR. BROWNE, Q.C.: And you sell Bunker C fuel to the

	

14

	

Abitibi companies?

	

15

	

MR. MIFFLIN: Yes.

	

16

	

MR. BROWNE, Q.C.: Okay. Can you tell us about the

	

17

	

supply. generally, you have any knowledge about the

	

18

	

supply in the market of Bunker C product?

	

19

	

MR. MIFFLIN: Other than Labrador, on the island there's

	

20

	

the major customers for Bunker C are the hospitals.

	

21

	

Nen oundlh,nd and Labrador Hydro and the three paper

	

22

	

mil?L Iitidm has a bidding process or a tender procc-

	

23

	

-.

	

.k:narket with respect

	

24

	

st ..'

	

' . .

	

:rtainly the Abitibi mill in

	

25

	

Falls_ and I think the one in Step-.1cnville and Cornir I

	

26

	

have the opportunity and ti,r "Iof son-

	

27

	

to. upon occasion, take advant6 of the spt

	

28

	

MR. BROWNE, Q.C.: The conract you have v, i^r H} dro,

	

29

	

how does that work?

	

30

	

MR. MIFFLIN. Wcci?,

	

dcr:'t 11:r, a t? ,^ contract with

	

31

	

Hydro for

	

'm just

	

32

	

aware that's the h-n usc. ; 0 1t i;,; ^. 14 e supply most of

	

33

	

the hospitals. We du;;'t supply Ne i`oundian^i Hydro.

	

34

	

MR. BROWNE, Q.C.: Oh. you don't supply Newfoundland

	

35

	

Hydro?

	

36

	

MR, MIFFLIN: No.

	

37

	

MR. BROWNE, Q.C.: Have you the capability, the capacity

	

38

	

of supplying Newfoundland Hydro?

	

39

	

MR. MIFFLIN: We wouldn't, from our refinery. The

	

40

	

quality of fuel that they use at Holyrood, I think, is 2,2

	

41

	

percent sulphur, which is the fairly good quality Bunker C.

	

42

	

We generally make a higher sulphur content Bunker C.

	

43

	

most of which we export.

	

44

	

MR. BROWNE, Q.C,: You also have a marketing division

	

45

	

for consumers for home heating products, is that true?

46 MR. MIFFLIN: Yes.

47 MR. BROWNE, Q.C.: That market, is it all across the island
48 or is it at specific locations?

49 MR. MIFFLIN: It's breadth is through the entire island.
so We do not go above. I think Port an Choix. We're not in

Bay

	

,1 we're not through the
5z ^rrin Jam ioop. that are.^ :,p through Fleur de Lys.

53 MR. BROWNE, Q.C.: And is this for home heating fuel?

54 MR. MIFFLIN: That's all for home heating fuel, yes.

55 MR, BROWNE, Q.C.: Now. when you have increases in
56 your product in the cost of oil or the cost of production do
57 you normally pass that on to your consumers?

58 MR. MIFFLIN: Only where the market can bear it. If the
59 price of product increases today and the market doesn't
6o increase I absorb that increase.

61 MR. BROWNE. Q.C.: I guess you can absorb it up to a
62 point?

63 MR. MIFFLIN: Yes.

	

64 MR. BROWNE, Q.C.: In terms of the payment options.
65 what options, if any. do you have for your customers, your
66 consumers?

67 MR. MIFFLIN: Well. there's a variety of options. The
68 normal

	

.. , i 30 days. Notwithstanding that we do
69 haveans for somebody who wants to
7o hu'

	

?n

	

;,.'.,nits out, but other than that the normal
71 ' al ... both

72 r. !enti.i in. commercial customers.

	

We do have
73 c r mercial cu.>tomers that have significa ly tighter credit
74 terms, but that's a credit decision we would make.

75 MR. BROWNE, Q.C.: The equal payment plan, how does
76 that work?

77 MR. MIFFLIN: Fundamentally we would take the estimated
78 consumption by ^ consumer and just divide it by 12
79 months and

	

ould pay it over that 12 month period,
80 times an avel:s_J.: price.

81 MR. BROWNE, Q.C.: They pay it over the year?

82 MR. MIFFLIN: Yes.

83 MR. BROWNE, Q.C.: Be similar, I guess. to Newfoundland
84 Power's equal payment plan for their electricity?

85 MR. MIFFLIN: I believe so, yes.

86 MR. BROWNE, Q.C.: Okay. Are you familiar with the Rate
87 Stabilization Plan?

88 MR. MIFFLIN: I am aware of it, yes.

89 MR. BROWNE, Q.C.: From an industrial perspective. are
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	1

	

you aware of the consequences for your industry within

	

2

	

the Rate Stabilization Plan if one member of your class of

	

3

	

industrial customers exits the system that you as one of the

	

4

	

remaining customers could be responsible for their portion

	

5

	

of the plan, are you aware of that?

	

6

	

MR. MIFFLIN: That's correct, yes.

	

7

	

MR. BROWNE. Q.C.: You're aware of that liability?

	

8

	

MR. MIFFLIN: I am.

	

9

	

MR. BROWNE. Q.C.: Does that have any concern for you?

	

10

	

MR. MIFFLIN: Well, it does, it has significant concern. It

	

11

	

really ... I get more concern when I hear Mr. Backus talking

	

12

	

about becoming a high cost mill, and you know, my blood

	

13

	

pressure went up a bit after that testimony, but I am aware

	

14

	

of it. Its not a pleasant prospect to think that all the parties

	

15

	

to the current plan may not be there to fund that deficiency.

	

1s

	

MR. BROWNS. Q.C.: From the consumers' perspective,

	

17

	

your own customers, where consumers of electricity have

	

18

	

the benefit of a Rate Stabilization Plan which effectively

	

19

	

defers cost into the future. How do you see that from a

	

20

	

competitive perspective where you're into the home heating

	

21

	

business, Newfoundland Power is into the home heating

	

22

	

business and indeed Newfoundland Hydro is as well.

	

23

	

where people are not paying for their electricity costs as

	

24

	

they go. there's a deferral there in payment?

28

29

30

31

	

pendulum swings around again and oil is very cyclical, so
32

	

the electricity customers will be paying for that higher
33

	

priced oil in their electricity rates, even in the lower of I price
34

	

cyeic. and that just makes us much more competitive, so
35

	

from a ... you know, so although in the short period there
36

	

may be some element of subsidization that a strict oil
37

	

customer wouldn't have and the strict oil customer would
38

	

get all the shocks, it does come around eventually. If I
39

	

switch over to my refining side, I'm one of those customers
40

	

that's a very big consumer of electricity and I do enjoy the
41

	

effect of the smoothing, particularly when you have a large
42

	

expensive operation like ours.

43

	

MR. BROWNE, Q.C.: From the industrial perspective?

44

	

MR. MIFFLIN: From the industrial perspective. Wide
45

	

swings in costs are not good for business. You really want
46

	

to have a stable cost structure in order to be able to run
47

	

your operation properly. Wide swings, you know, we get
48

	

the full impact of the oil price when we're buying the
49

	

product. but on the electricity side, again, the pendulum

50 will swing and that smoothing makes those costs a lot more
51 even for our manufacturing operation over the long term.

	

52 MR. BROWNE, Q.C.: From the consumers' side, again.
53 your customers side, do you see the Rate Stabilization Plan
54 as a form of unfair competition, a subsidization?

55 MR. MIFFLIN: I had
56 looked at it that way and really hadn't given it any

	

57 particular consideration. It may be suggested that in a low
58 oil price time when the rate subsidization is trying to collect
59 high oil price periods in a low oil price time that I have a
6o competitive advantage, so ... but I hadn't given it any
61 thought, no.

62 MR. BROWNE, Q.C.: You're the chief financial officer ofa
63 large company, Can you tell us a little about your budget
64 process, your capital budgeting process? On an annual
65 basis I would imagine you have a capital budget in place
66 year over year. do you?

67 MR. MIFFLIN: Yes. Excluding capitals it's about $35
68 million ayear.

69 MR. BROWNE, Q.C.: $ 35 million a year?

70 MR. MIFFLIN: Yes.

71 MR. BROWNE, Q.C.: And how do you determine projects
72 on a go ahead basis?

73 MR. MIFFLIN: The capital process is frankly very
74 rigorous. Capital dollars are scarce. and
75 competition for those capital dollars is also very
76 aggressive. In a general sense, what we're looking for are
77 we prioritize all of our projects so that the ones that meet
78 our strategic goals get the higher priority. One of those
79 strategic goals. of course, is profit, and the sort of floor for
eo acceptance for any project would be an internal rate of
81 return of 30 percent or more, which is about a three year

	

82 payback. If you're at the 30 percent return you probably
83 won't get your project approved because there's people.

	

84 you know, ahead of you with a 40 percent return or a 50
85 percent return.

	

86 MR. BROWNE, Q.C,: Can you tell us about the approval
87 process? This Board here has the burden of approving
88 Newfoundland Hydro's capital budget. and just from a
89 private enterprise perspective can you tell the Board a little
9o about the approval project (sic.) that you would go
s1 through?

	

92 MR. MIFFLIN: Each department will go through its capital
93 requirements and they go through a-

94 MR. BROWNE, Q.C.: Excuse me, Mr. Mifflin, can you
95 speak up a little?

96 MR. MIFFLIN: Each department goes through a very
97 vigorous competition for funds within their own

MR. MIFFLIN: I'll answer it two ways. It depends on what

marketing hat and there's
rieity rates to keep them in

ectrieity lower than it would
otherwise be, I would suggest that even in those

circumstances oil is cheaper. but having said that, the

EXECUTECH Inc. - 579-4451

	

Page 35



January 10, 2002 P.U.B. Hearing - Newfoundland & Labrador Hydro - Rate Hearing

deparrmer,r.ind rno t of

	

ed out or

	

51

	

i through that

	

52

	

^ihe...to

	

53

e

	

nlr,..

	

.u

	

for

	

i want to
9

	

rrclt oC ':-T6 luo.,
10

	

pro,Ieits off the fr,^ iind before you do, so its a very
11

	

vigorous, competitive process to make sure that projects
12

	

are justified, supported, the benefits are properly outlined
13

	

and they go through very rigorous screening. At that
14

	

point then it goes to our board and they go through a
15

	

similar process where they make sure that they meet the
16

	

priorities that we need as a company and that any projects
17

	

are properly justified and supported with ... and they have
18

	

to be justified in a whole bunch of things. You have to not
19

	

only look at the financial return, but there are other
20

	

benefits. For example, what safety objectives do you want.
21

	

what environmental objectives are you trying to achieve,
22

	

are you trying to achieve operational savings, and then
23

	

similar to Mr. Abitibi, those projected savings on
24

	

operations would be deducted from next year's capital
25

	

budgets ... operational budgets.

34

	

essen;

35

36

	

comps.!. r _;,
37

	

basis. They do all of our maintenance, that sort of thing.

38

	

MR. BROWNS, Q.C.: Because if we can go to
39

	

Newfoundland Hydro's ...

40 MR. NOSEWORTHY, CHAIRMAN: Excuse me, Mr.
41

	

Browne.

42

	

MR. BROWNS, Q.C.: ... capital budget project is over

43

	

$50,000...

44 MR. NOSEWORTHY. CHAIRMAN: F
45

	

Browne. The absence of any objection here, we gave leave
46

	

to Mr. Mifflin here on a very specific piece of evidence. I
47

	

wasn't aware that Mr. Mifflin was going to get into any of
48

	

these areas or that line of questioning was going to be
49

	

brought forward actually. I think we've been ... I've been
50

	

fairly tolerant to date. We strayed, I think, from the

evidence as before us considerably. I would ask you to
either bring it back on the evidence or to clue up your
questions please in this area.

MR. BROWNE, Q.C.: Thank you. Mr, Chairman. I guess
the law

	

c, ruing Lit of me. If you see a w__n -sin

58

	

:o.; u•hi..^,

	

be ,,, s

	

r^,,c in. jir

	

in that
59 budgeting process. IT ask you one last question. If you
so can go to B-74 for a moment, please? Its just in these
si hearings there's always some discussion concerning
62 replacement of vehicles and when they need to be replaced.
63 Just as one last questions, can you tell us your practice?
64 You must have a number of vehicles, a fleet there of some
65 sort. What's your practice?

66 MR. MIFFLIN: With respect to the movement of product
67 we hire a person who's good on that side, so al I of the fleet.
68 the large bulk delivery trucks, there's independent

	

69 contractors who handle those. There's two other sets of
70 fleet vehicles, one is the sales vehicles. We generally lease
71 those for the sales people, I think three years, because they
72 tend to ratchet up the miles fairly quickly. and on the
73 refinery vehicles we evaluate it every ... we evaluate each
74 vehicle yearly, but at the end of a lease period, which is
75 usually four years, we'll then evaluate whether we buy out
76 the lease and keep the vehicle until it's usefulness is
77

	

or

	

rctUr the vehicle back to the rental

79 MR. BROWNL`. Q.C.: But you operate on a lease basis for
at. vehicles, as well?

at MR, MIFFLIN: We do.

82 MR. BROWNE, Q.C.: Okay. Thank you, Mr. Mifflin.
83 Thank you, Mr. Chairman.

84 MR. NOSEWORTHY, CHAIRMAN: Thank you. Mr
85 Browne. Mr. Kennedy?

86 MR. KENNEDY: Thank you, Chair. Mr. M i' 11 ir._ you've
87 raised this one narrow issue in your pre-filed evidence
88 regarding the amount of the cap that Hydro is proposing
89 under its contract with the refinery, but I note under the
9o provision, it's Article 9 of that contract, which I think has

	

91 been filed, and it's 9.04 is the relevant provision. and 9.04(2)
92 is the offensive clause, I guess, the one with the $ 1 million
93 cap for a single occurrence, but I just wanted to ask you
94 some questions about 9.04{1} first, That initial paragraph
95 under 9.04 sr,'.- flirt Hydro shall be liable for only direct
96 loss or da'

	

to ;the physical property of the customer.
97 and then

	

customer s

	

' it for the purpose
98 of thi= elan

	

i rat direct loss of dam ° to the physical
99 proper'-' of customer shall not be - -'rued to include
too d:un_r cs for inconvenience, ment, '

	

, loss of profits,

In terms of computers and your

32

	

MR. MIFFLIN: We have
33

	

rigorou- pro(--- ,:id we

computers?

2

	

vetted ,; V) ,;1

	

Ai
3

4

5

6

a competition
pri-ties
a pr ject

gel whatever ,.,., c
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	loss of earnings or any other indirect or consequential
damages or losses. Just before I ask the question. in your
pre-filed testimony, soon as my computer comes alive here,
y=ou've provided a listing of the quantification of the two
damage claims that you speak of specifically, and if I can
just find the charts on ... one of them is on the bottom of

4. over ughly 2
million claim. and I notice in that compilation there's, for
instance, loss of profit, $130,000 US. and production losses
of 1.29 million. and in the other claim which I believe is
above that, yes, just at the bottom of page 3 beginning of
page 4. Mr. O'Rielly, you have loss of profit, 68,500 and
then there's a production loss, including yield loss and
lower feed rates of 11.000.124. Now, I'm not going to ask
you for your legal opinion, but it's, I'd suggest, possible
that some of these claims that you're currently listing here
in this agreement would, regardless about the $10 million or
$1 million cap, be potentially excluded from being claimable
against Hydro under the proposed language under 9.04(1)?

20

	

MR. MIFFLIN: That's possible. yes.

21

	

MR. KENNEDY: Okay, and I guess can you provide us
22

	

with some information about what, if any, participation
23

	

Newfoundland Refinery had in negotiating or working out
24

	

the language of this provision and in turn the entire
25

	

contract that's bring proposed?

so MR. MIFFLIN: Okay. I don't have it in front of me.

Si MR. KENNEDY: Okay. No. fair enough, but the language
52 that I spoke of in 9,04, for instance, the excluding from the
53 definition of direct loss or damage. damages for
54 inconvenience or mental anguish, would this have been
55 terminology language that was subject to discussions or
51,

58 MR. KENNEDY: Okay. so I guess it sort of begs the
59 question then if this contract is as a result of a process of
60 negotiation between Newfoundland Refinery and
61 Newfoundland and Labrador Hydro and how is it that the
62 Board knows where to step in and make a decision about a
63 specific provision in that contract?

64 MR. MIFFLIN: The Board becomes aware of where to step
65 in as a result of the process to get me at this table today.
66 The negotiation process finished when Hydro said that's as
67 far as we're going to go with respect to that clause. and
68 we're not finished negotiating because we're saying you've
69 got a ceiling in there and there should be no ceiling. should
7o be no ceiling on Hydro's negligence, and Hydro's ... you
71 know, and I want to continue to talk about that no ceiling.
72 $1 million ceiling, and Hydro is saying, well, I don't want to
73 talk about it any more, so at that point ...

26

	

MR. MIFFLIN: You mean the current avo 9? 74 MR. KENNEDY: Okay..

27

	

MR. KENNEDY: Yeah. Well, I guess ,

28

	

the general and move down to that specific, and I'm not
29

	

looking for actually the specific, I'm looking more
30

	

general about whether Newfoundland Refinery thro
31

	

representatives entered into some process of negotial
32

	

discussions with Newfoundland Hydro concerning the
33

	

terms of this contract?

34

	

MR. MIFFLIN: Yes.

35

	

MR. KENNEDY: Okay. and so would Newfoundland
36

	

Refinery through its representatives have negotiated the
37

	

language of some of these provisions that are included in
38

	

the contract?

39

	

MR. MIFFLIN: Yes, they would have.

40 MR. KENNEDY: Okay.

41

	

MR. MIFFLIN: As part of the negotiation process, yes.

42

	

MR. KENNEDY: Okay, and for instance I notice under
43

	

Article 12 of the contract there's what you would refer to as
44

	

the cross indemnity provision. The customer, being
45

	

Newfoundland Refinery, indemnifies and holds Hydro
46

	

harmless from any claims that it may sustain as a result of
47

	

something you do wrong. and vise versa, Hydro
48

	

indemnifies you against any claims you may sustain by
49

	

third party as a result of something Hydro does wrong?

75 MR. MIFFLIN: ... the Board understands that there is an

	

76 impasse and that specifically and particularly my
77 circumstance, that's a very important issue.

78 MR. KENNEDY: So I can appreciate that the clause. as it's
79 being proposed tinder 9.04(2) is offensive to Newfoundland
80 Refinery. I guess the question I have though is how is it ...
81 how does the Board not know whether that was being put
82 in by Hydro as the quid pro quo for a concession that they
83 made on another provision of the contract? You know. if
84 the contract is treated on a global perspective, some sort of
85 global negotiation or global settlement of all the issues
86 within the contract, isn't it difficult then to isolate a
87 particular issue and then ask the Board to wade in on that
88 particular issue without being conscious or having
89 knowledge of the overall negotiations that took place
go between the parties?

	

91 MR. MIFFLIN: I'm not sure how to answer your questions.
92 I mean, it's speculative. The ...

93 MS. HENLEY ANDREWS: I don't think,., Mr. Chairman.
94 I've been going to interrupt, in any event, but I mean Mr.

	

9s Kennedy is asking questions with respect to potential legal
96 consequences which is outside the area of expertise of Mr.
97 Mifflin. If he wants to ask Mr. Mifflin what he knows or to
98 what extent he participated in the negotiations, then Mr.
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Mifflin can answer with respect to what he knows, but you
2

	

kncv%. the question really is quite speculative. and I
3

	

p;-iim^ ti:.;i at the end of the day the parties will present
4

	

the Board on how the Board should
5

6

	

MIL L l ,,\I 1) l . I is;). o tiie statement of counsel for the
1 can ask th, c.--t;, ...

8

	

re '

	

_ i^i , q,r,,,^

	

h : and get the desired e

9

	

you will. Do you hav^ any knowledge, Mr. Mifflin, of
10

	

whether this issue of the cap on liability was a ne\, issue
ii

	

that was raised at the end of the negotiations that took
12

	

place between Newfoundland Refinery and Newfoundland
13

	

and Labrador Hydro. or was it an issue that was in play
14

	

during the entire set of the negotiations over this contract?

15

	

MR. MIFFLIN: "That question is more properly directed at
16

	

our legal counsel. Janet Andrews, but it was certainly
17

	

during Hydro's cross-examination they did point out that it
18

	

was not on the table at the beginning of the negotiations
is

	

and it did get entered into the contract laterally. Certainly
20

	

from the refinery's point of view. one of our objectives from
21

	

the beginning was the insertion of and the recognition that
22

	

reliability is a very key component of our relationship with
23

	

Hydro, A. and B. that we, I guess, asserted from our initial
24

	

discussions going into the contract negotiations that this
25

	

whul, m,O^ier of Hydro's liability with respect to their own
26

	

high on our list of, you know, objectives
27

	

to achieve.

	

'The point at

	

;ich the
28

	

...

	

;bled and strategized
29

	

w",.-, ,., , a'. 1.!a:: s in or out and Hydra u
30

	

m

	

id out of the nee:

31

	

not

	

r <,i :':. it and I can't comment on i . Hut I will say :I
32

	

the

	

of liability and that cap on li::h ity is important
33

	

and it causes us considerable concern. It puts more risk on
34

	

need wi*h respect to that issue: and it was
35

	

that u,, h.' felt very strongly about before we
36 I don't know if that helps or
37

	

at vers your i uc tion,

38

	

MR. KENNEDY: That helps. Thank you. Mr. Mifflin.
39

	

That's all the questions that I have, Chair. Thank you.

40

	

MR. NOSEWORTHY, CHAIRMAN: Thank you, Mr.
41

	

Kennedy. Ms. Henley Andrews. redirect, please?

42

	

(3. 15)

43

	

MS. HENLEY ANDREW: I just have a couple of
44

	

questions. Mr. Mifflin. in tes ^;:s of North Atlantic's position
45

	

on a cap on Hydro's liai,!I:' for negligence, if a power
46

	

outage occurs of longer ! in whatever the minimum
47

	

amount of time is, occurs in spite of Hydra's best proper
48

	

treatment of its system, let's assume a tornado goes
49

	

through. you're not asking Hydro to bear your losses in
50

	

that circumstance, correct?

51 MR. MIFFLIN: That's correct.

52 MS. HFNLEY ANDRFWS: You're not asking Hydra to bear
53

	

in that circum Banc:°, correct?

54 MR. MIFFLIN: That's correct.

55 MS. HENLEY ANDREWS: So you're only qsl' Hyjro to
56

57 MR. MIFFLIN: I ,greet.

58 MS. HENLEY ANDREWS: And you heard Ms. Greene
59 suggest in answer to a question from counsel for
6o Newfoundland Power that if Hydro had to pay a damage
61 award resulting from its own negligence out of its own
62 pocket, then it would be seeking to recover that amount
63 from its ratepayers. As a ratepayer of Newfoundland and
64 Labrador Hydro's how would North Atlantic feel about an
65 amount included in its rates resulting from Hydro's
66 negligence?

67 MR. MIFFLIN: You're asking that if Hydro were negligent
68 and paid us that we would then fund out own negligent
69 claim through the rate in the future?

70 MS. HENLEY ANDREWS: That's right.

71 MR. MIFFLIN: Yeah, and the answer is that that's
72 improper. Hydro should be taking that out against their
73 own bottom line and it's not a matter of something that
74 should be passed on to any ratepayer.

75 MS. HENLEY ANDREWS: Okay. At ...

76 MR. MIFFLIN: That's my view, sorry.

77 MS. HENLEY ANDREWS: One other question, and, Mr.
78 Chairman. it has to do with Mr. Browne's questions on the
79 RSP, and I think it's important for clarification since the
so questions were asked and answered.

	

It's only one
' l id that is, do you agree ...

82

	

...stomer hat, do you agree

	

as

83

	

]lu`,, :<`:inds?

84 MR. MIFFLIN: I can't speak to the real dctHaiic a -pecifics of
85 the plan. It's very ... it's an unusual, co:.plicated plan.
86 There's three elements to it, as I understand. There's load.
87 water and oil, and they don't mix. and the issue of the load,
88 I'm not sure why ... I mean, that's a keep hold provision for
89 Hydro in all circumstances, and I don't see how that crept
so into the ... this is. again ... I don't see how that crept into the
si plan in the first place and it should be expunged. The
92 matter of water and oil are now so combined that you really
93 can't determine the impact of one as against the other, so if
94 you have a high oil price offset by high water they really ...
95 you really can't tell the impact of the plan of the water
96 versus the oil, The second thing is that water seems to me
97 to be a longer term event that should probably be amortized
98 over a longer period of time and oil is much more faster.
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	1

	

more cyclical and it should be, you know, down to maybe

	

2

	

two years, but really. the elements of the plan should now

	

3

	

be .., you know, am I happy with the plan? The answer is

	

4

	

no. The concept is fine, but the way it's constructed is not

	

5

	

appropriate in my view. I don't know if that answers your

	

6

	

question.

	

7

	

MS. HENLEY ANDREWS: That answers myy question.

	

8

	

Those are my questions. Thank you. Mr. Chairman.

	

9

	

MR. NOSEWORTHY, CHAIRMAN: Thank you. Ms.

	

10

	

Henley Andrews. Vse'll move now to Board questions.

	

11

	

Commissioner Powell?

	

12

	

COMMISSIONER POWELL: Thank you. Chair. I only

	

13

	

have a couple of points on the insurance. Mr. Mifflin,

	

14

	

you're a chief financial officer of a fairly large corporation.

	

15

	

Would you think it's prudent that a company such as

	

16

	

yourself or Hydro that it was going to expose itself to an

	

17

	

unlimited liability should have some sort of an insurance

	

18

	

provision to cover it?

	

19

	

MR. MIFFLIN: If you have a risk in terms of your

	

20

	

operations then you have to figure out, as your company,

	

21

	

how you want to deal with that risk and what the frequency

	

22

	

and the magnitude of the risk is. In our case, we insure

	

23

	

against most of the risks that we have, so we do have

	

24

	

business interruption, we do have property damage, we do

	

25

	

have liability. we have theft, we have. you know, product

	

26

	

loss insurance, we have

	27

	

negligence insurance, so even
	28

	

in place to manage and to mitigate the possibility

	

29

	

event can happen through controls and procedui

	

30

	

policies and other things. there is still an element of risk

	

31

	

and we feel it prudent to ensure against that risk. Now,

	

32

	

other enterprises may deal with that risk in a different way

	

33

	

by self-insuring or determining another way to deal with ...

	

34

	

you know, adding even more procedures, but we have

	

35

	

done both.

	

36

	

COMMISSIONER POWELL: But it would be prudent?

	

37

	

MR. MIFFLIN: Absolutely.

38 COMMISSIONER POWELL: To have some form of

	

39

	

insurance, whether it's internal or external that's a costing

	

40

	

exercise that you would go through using experts to give

	

41

	

you the parameters in which you should measure those

	

42

	

risks?

	

43

	

MR. MIFFLIN: Correct.

	

44

	

COMMISSIONER POWELL: Okay. You, as you said, that

	

45

	

Come By Chance is a unique customer of Hydro in the

	

46

	

sense that there is only one refinery, and you have

	

47

	

probably some unique demands on Hydro because of the

	

48

	

way you operate, so if Hydro were to let the revision in a
	49

	

contract to have a higher limit or an unlimited liability for

so damages they would have to go and either to ... prudence
51 would dictate they would either put a mechanism of self-
52 insuring within their system or purchasing the insurance.

Would that not, from a regulatory point of view, be a

specifically assigned cost to your operation because it
55 would be put in specifically for you because of your

3

57 MR. MIFFLIN: I don't think so. What the issue ... there's
58 two issues. One is are they accepting responsibility for
59 paying damages in respect of their own negligence, and the
so answer is yes. Most of the customers ... and what they've

	

61 done is they've covered, by placing in the $1 million cap.
62 they've essentially taken in 90 percent or 99 percent of the
63 customers and they're paying them 100 percent of loss in
64 respect of a potential claim. What they've done to us is
65 specifically excluded us and said we understand your
66 operations are unique, we understand that you ... if we were
67 a normal commercial enterprise we could not put in a cap.
68 For example, if they're an oil refinery we can't impose a cap
69 on our customers. What they've said is that instead of
70 treating us like other ratepayers they're excluding us, and
71 we're saying even though the potential for a single
72 occurrence event is greater than $1 million we're going to
73 limit you as against your losses or your losses as a result
74 of our own negligence, and so it's discriminatory in its
75 application.

76 COMMISSIONER POWELL: But if they said we're going
77 to erase the discrimination if they were to allow unlimited ...
78 and they acquired a mechanism to ensure that specifically
79 for North Atlantic, my question is from a regulation point
so of view that should be a specifically assigned cost to North
81 Atlantic because of the cost incurred specifically for your
82 potential liability?

83 MR. MIFFLIN: I don't agree with that. I think the treatment
icular damages for me, my damages may well be less

don't think with respect to
86 Hydro's operation we've had an incident since 1987 or '88
87 ... sorry, wrong year. '97 or '98. so we've had a long period
88 now of very clean reliable operations from Hydro.

89 COMMISSIONER POWELL: So therefore the insurance
9o costs based on that should be relatively low?

91 MR. MIFFLIN: Absolutely. yes.

92 COMMISSIONER POWELL: One other question. You
93 personally have a contract with Hydro?

94 MR. MIFFLIN: Yes.

9s COMMISSIONER POWELL: I noticed in the draft contract
96 it has an arbitration clause for disagreements and disputes
97 within the contract. Is there anything in the present
98 contract under the arbitration section that would allow for
99 some sort of an arbitration process to come into play where
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1

	

there's a condition, difference between the old contract and

2

	

new contract to resolve this issue rather than us?

3

	

MR. MIFFLIN: No. There' s no bridging. there's no
4

	

bridging provision.

5

	

COMMIt ION ER POWELL: Okay= Just a thought. That's

9

	

COMMISSIONER SAUNDERS: Just one, I think. Mr.

io

	

Chair,

	

Mr. Mifflin, good afternoon, and it may be

11

	

something that Mr. Powell mentioned, because I didn't

12

	

have any questions before he asked his last one, but Hydro

13

	

has proposed a contract to your company which. amongst

14

	

other things. includes a price for the energy that they have

15

	

said they will supply you. One of the other provisions is

16

	

that they propose as well that $1 million cap that's dealt

17

	

with in the insurance ... or liability provision. Have you

18

	

offered or has Hydro proposed a higher rate for what it is

19

	

you want to achieve in respect of the liability?

20

	

MR. MIFFLIN: No.

21

	

COMMISSIONER SAUNDERS: There hasn't been any

22

	

discussion in respect of?

23

	

MR. MIFFLIN: No.

24

	

Cf

	

[CV'

	

,UNDERS: You're not prepared. 1

25

	

gather the:

	

c a higher rate for what you want in terms

26

	

of their bility coverage?

27

	

MR. 1,' :.	r,• :

	

1 6:: 't

	

tat it is a specifically11 1

28	assigned charge. no.

29

	

COMMISSIONER SAUNDERS: Okay, I see. Okay, Chair.

30 MR. NOSEWORTHY, CHAIRMAN: Thank you,

31

	

Commissioner Saunders. Commissioner Whalen?

32

	

COMMISSIONER WHALEN: Yes, I. like Commissioner

33

	

Saunders. thought I didn't have any questions but now 1

34

	

do. I find this is a very difficult issue, I think, for me as a

35

	

commissioner. I think, to deal with now, and I echo Ms.

36

	

Butlc;'s comments that it's so late in the process that I think

37

	

ha.! iTHs come up earlier I think I would have had a lot more

38

	

;n throughout the entire process about this and

39

	

pert:ps would have asked some questions of other

40

	

witnesses, but having said that. I'm intrigued by Mr.

41

	

Young's observation at the beginning of his cross-

42

	

examination that you're a unique customer and Hydro is the

43

	

only supplier of electricity, and under legislen, iu': th.y have

44

	

no choice but to supply you and you have rice, ]here else to

45

	

go to get your electricity, so here we are. I guess I'm ... the

46

	

whole issue of the liability and the cap, I'm not sure that I

47

	

appreciate what the concern is. I mean, I appreciate the

48

	

concern that, you know, the cap in terms of $1 million

49 versus .., and you've got a $19 million ... one claim alone
50 that's $19 million, but in terms t,1' cHi;u portion of the

51 responsibility for the lichil ty, I gu,:-, units in North
52 Atlantic Refining in the :^c of I t^c^rrd

	

three minute

53 window is what we're PeaHe ,,.:IH, is :i:rcc i,::nAes where
54

	

it turns 0 si:n a zero doLL.ii c s i ;n U m etnilly a 19 or 20

El^

5t,

57 MR. MIFFLIN: That's our window. If we have a power

58 loss at that point, at that point the refinery will go into an

59 emergency shutdown. I mean, this is an unusual situation

60 as a refiner, as an industry coming to this province. This is

61 not something that another refinery in anywhere else in

62 North America has to ... it doesn't even come on the table.

63 It's not an issue that if I was a refinery going into New

64 Jersey. going into Sarnia. I wouldn't even think of it. and in

65 fact when our current shareholders came here it's not

66 something that they would ... it's something that didn't

67 even enter their minds because it's not an issue anywhere

68 else in North America. We've come here. we've invested

69 our money and the Crown corporation that's responsible

70 for providing that power was found not to be reliable.

71 Now, we went into a very ... we've met numerous times, a

72 very good relationship with Hydro with respect to their

73 reliability issue and in the last few years with reliabilities

74 has been absolutely marvellous, but the consequence of

75 t'-:. window of opportunity. once t.ai..., r > very .., it's a

76

	

cir^?:^ero:as situation. They hm:rye

	

: ii: cs in order to

7'

	

. -at decision. At tha

	

ye to eo to

7,

	

ge--:y shutdown. I cantre- :I

	

in North

79 An n a going through t

80 to ih-,C operating circumsi..:nices and :hoc•

	

,,sses

81 ally m :inns c 3e in North America.

82 COMivIISSIONER WHALEN: Whv isn't it an issue with

83 other refineries, is it because of the utility or is it because
84 of the processes that those refineries use or ...

85 MR. MIFFLIN: Our refinery is probably one of the ... it was

86 built in 1976 using, you know, using modern codes that are

87 used today. There's been no refinery, I don't think, in

88 North America built since our refinery, so it's not an ... you

89 L e ss'. _ v. e're not an old, crepitant refinery, but it does ... and

9o ts,e circumstances under which we operate our refinery and

9i the circumstances of a loss of power in our refinery is no

92 different from any other refinery. It comes down to a matter

93 of reliability, and certainly I'd have to let Hydro offer as to
94 what those circumstances are, but one of the issues may be

95 the fact that the North American grid is a little more

96 interconnected, so if one area declines another grid section

97 can make it up. but that's beyond my expertise. My

98 concern here is that there is a possibility that I would have

99 damages greater than one million. and if it results from a

ioo tornado or a hurricane or something that's beyond Hydro's

6 Chair-

7

	

MR. ^C1 WORTHY. CHAIRMAN:

	

'1L

8

	

Commissioner Powell. Commissioner Sanders!
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13

	

MR. MIFFLIN: The last time we looked at co-generation
14

	

was the period. I'm not sure what time period, when Voisey
15

	

Bay were ... when Hydro put out tenders to look for
16

	

additional...

17

	

COMMISSIONER WHALEN: That's a couple of years ago.

18

	

MR. MIFFLIN: And we looked at it very ... in fact, we
19

	

invested, you know, a million or so dollars in a proposal to
20

	

do a co-generation using a gasification process, but again,
21

	

the requirement for that load or that generation is not there.
22

	

and so the proposal is dormant, In the meantime, we've
23

	

used capital to improve the refinery itself, and so we
24

	

haven't explored it since that time, and sorry, and then to
25

	

add to that I will say that reliability in the last several ye,

32

	

COMMISSIONER WHALEN: And there's nothing that
33

	

North Atlantic Refining can do in terms of its processes or
34

	

its system or plant itself to widen that three minute window
emergency

you actually have more time
happening?

38

	

MR. MIFFLIN: No. It would be several hundreds of
39

	

millions of dollars to do that.

40

	

COMMISSIONER WHALEN: Okay. That's all the
41

	

questions I have. Thank you, Mr. Mifflin.

42 MR. NOSEWORTHY. CHAIRMAN: Thank you. Ms.
43

	

Whalen. I had a couple of questions but I think both of
44

	

them have been answered. Mr. Mifflin, I think you said
45

	

earlier, as I recall, you did say there were no incidents since
46

	

'97 of this nature, is that correct?

47

	

MR. MIFFLIN: I would say 199- either seven or 1998.
48

	

and since that time we've had no ... I believe that to be the
49

	

correct time period.

5o MR. NOSEWORTHY, CHAIRMAN: The other question 1
51 had related to precedents elsewhere and I think you've
52 answered that just a little while ago. This is a question that
53 1 didn't have but Mr. Saunders was good enough to pass
54 it on to me so I'll ask it in any event. Is there a rate that. 1
5s guess that North Atlantic Refinery is willing to pay and
56 Hydro is willing to accept that provides this coverage and
57 gives Hydro a satisfactory rate? I think I know the answer
58 from what you've said, you're at an impasse and you're not.
59 there doesn't seem to be any middle ground. but I'll let you
60 respond to that.

61 MR. MIFFLIN: I don't think my, I don't think my response
62 will change. I just want to go back and say that I don't
63 think there should be any ... fundamentally there should be
64 no cap. there's no cap on my, the liability in respect to my
65 own negligence, and there shouldn't be any here, and if the
66 system is reliable and if there's proper processes and
67 procedures in place. then that mitigates a good, significant
68 portion of the risk. It may be that some other portion of the
69 risk could be insured against. One of the other measures
70 that can be put in to mitigate the risk is to put a ceiling on

	

71 it, and the ceiling in our view should be a minimum of $10
72 million, and not $1 million, and that makes it easier to
73 manage that risk in any event. The price that we're paying
74 is the price that is similar to all ratepayers, and I would
75 argue that if a ratepayer, the issue of negligence has been
76 accepted by Hydro, what we're talking about there is
77 should one ratepayer be excluded from getting. or

ainst in respect of recovering their
99.9 percent or 99.5 percent of their

100 percent of their
81 you come to a significant enterprise like ourselves where
82 we can't, where our business risk is significantly greater
83 than that of Hydro, then Hydro is asking us to assume a
84 greater portion of the business risk that Hydro should have
85 in respect of their own negligence. Now I have enough
86 business risk now in the oil industry without assuming that
87 additional business risk by a regulated enterprise which
88 can apply for and get approved for its rates. I can't do that.

89 MR. NOSEWORTHY, CHAIRMAN: Thank you, Mr.
go Mifflin. It's 20 to 4:00 now, We normally break well before
91 this but I was hoping to conclude. I suspect there are some
92 questions on matters arising, so I think we'll ...

93 MR. YOUNG: Just a couple. that's all as regards to ...

94 MR. NOSEWORTHY, CHAIRMAN: Okay. well we'll try to
95 push it through if there's only a couple.

96 MS. GREENE, Q.C.: That's only from I lydro's perspective
97 now. I don't know about the other counsel.

	

98 MR, NOSEWORTHY, CHAIRMAN: No. okay, we'll try it
99 and give Mr. Mifflin the benefit of leaving if he so chooses.
too Mr. Young.

1

	

control, that's not what 1'
2

	

negligent should I soft',
3

	

damage as against any of

4

	

no.

COMMISSIONER WHALEN: Yeah, I think5

6

F

8

have ... I don't think I have as mucl

9

	

my only other question
10

	

your operations is so se,
11

12

you explored, recently, the idea of putting in your own
generation source, has that come up?

for, but if Hydre
or be limited in

and the answ

are

my

is

26

27

28

29

30

31

every semiannually. so Hydro has been
isive and that.

e

35

36

37
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1

	

MR. YOUNG: Thank vou. Mr. Chair. Mr. Mifflin- Just a

	

50
2

	

couple of questions. The first one relates to a gasl.ion
3

	

that you were asked by the panel, and I bei^t:
4

	

to the experiences of refineries in other- pry,

7

	

1:

	

T

	

sic < that refineries face in other

5

	

places in North America, and then there

	

^ ;-ollow-up
6

	

quciion by

	

panel which seemed to refer to the

8

	

:, nui ,ure if you ever intended to
9

	

ans,er the ^c,-id on, bcl-^u- of the way the question
10

	

was posed.

11

	

MR. MIFFLIN: Correct. I cannot comment on the
12

	

contractual circumstances of refineries in other
13

	

jurisdictions. you're correct. 61 MR. BROWNE. Q,C.: That's the nature.

51

52

53

54

55

11. hROWNE. Q.C.: Yeah, that discrimination that you're
Fi^ to has caught my attention. Are you claiming

you're being discriminated against because I think you
uscu lie example in reference to rn1, <,i your answers there.
11107 1! there's . pox'er sur^'^ 9n1 --one gets their

otr_,

	

_

	

:;id Hydro
iftr:n

	

refrigera ar.

	

won't give
your value, is that what you're stating?

59

60

MR. MIFFLIN: Yes. that's the essence of it. Maybe
discriminatory might be strong. The concern ...

14

	

MR. YOUNG: Okay. and may have misheard the question

	

62
15

	

because I was confused on that one. My only other

	

63
16

	

question relates to your use of the word discrimination

	

64
17

	

because Hydro is charging the same rates and is applying

	

65
18

	

the same clauses with the same cap. It strikes me that

	

66
19

	

you're using the word discrimination from the point of view

	

67
20

	

of it having a different magnitude when you pass it on to

	

68
21

	

you as a customer from a risk point of view, not terribly

	

69
22

	

different. I would suggest to you than one customer saying

	

70
23

	

well it's all very well for you to charge me that many mills,

	

71
24

	

but with my load that will cost me more money. and it's the

	

72
25

	

same kind of thing. is it not?

	

73

MR. MIFFLIN: The nature of it is that we potentially have.
the consequence of something like that, it will expose us to
damages that may exceed the $1 million. The probability
that it will exceed the $10 million on any one occurrence is
less probable. but it's highly probable that it's going to be
more than $1 million. For most of Hydro's customers. I
would argue that the $1 million will fully fund 100 percent
in all probability all the losses with respect to their other
customers. but the reason for our application is that we're
caught in a circumstance that physical damage to the plant.

	

to the refinery is much more probable to be greater than $1
million and less probable to be more than $10 million.

26

	

MR. MIFFLIN: It's completel_ {'; Terent, I'm paying...

27

	

MR. YO €IP G: You really Eh'::, :i ;, s is a discriminatory
28

	

approach that we're taking?

29

	

MR. MIFFLIN: I'm not arguing about the fact that I have
30

	

more consumption than you do in your household and I'm
31

	

paying for that and that's built into the contract. I'm saying
32

	

as a result of your negligence, if I suffer a loss, not only do
33

	

1 bear,,!! ofown risks but I'm lso bearing the portion of
34

	

yo the damn

	

property as a result of
35

	

y

	

c t!1at you a, ._:

	

lot cover because of
36

	

the ec n- ar I I think that's disc n ninatory. Now maybe I'm
37

	

using, ; rong word, I could probably find a stronger word
38

	

but I'm ...

39

	

MR. YOUNG: Yeah, I mean it occurs to me that we provide
40

	

the power and the energy at the rate and it has different
41

	

effects on different people. but I mean to call that
42

	

discriminatory in effect. well it stretches that word, at least,
43

	

beyor i ,,ghat we understand the word to mean in this
44

	

seetin_. ' regulatory setting. That's really all the questions
45

	

1 had-

	

;,,:k ou. Mr. Mifflin.

46

	

MR. N0'I GVO?THY, CHAIRMAN: Thank you, Mr,
47

	

Young. l11 . I3

	

ease?

48

	

MS. BUTLER, Q.C.: Mr. Chairman, I have no questions.

49 MR. NOSEWORTHY. CHAIRMAN: Thank you. Mr.

74 MR. BROWNE, Q,C.: Yeah. I understand that but where
75 are you getting your evidence to suggest that Hydro is

76 paying out 100 percent of their other smaller claims to
77 ordinary consumers?

78 MR. MIFFLIN: There is no evidence, I'm speculating that
79 most ... and I sort of gleaned it from the discussion from
s0 Hydro. I can't state what the damages that all Hydro
81 customers could be potentially exposed to. I'm really here
82 representing my case that the $1 million is inadequate.

83 MR. BROWNS, Q.C.: Because there was evidence when we
84 were in Labrador, and some people came forward to say
85 they weren't paying out claims in reference i,+ the
8s destruction of appliances because of power sui,

	

and
87 blips and the like, so I don't know if that gig cv ,-0u u.:y
88 consolation, but they mightn't be paying out any claims.
89 Thank you.

90 MR. NOSEWORTHY. CHAIRMAN: Thank you. Mr.
91 Browne. Mr. Kennedy?

92 MR. KENNEDY: No questions. Chair.

	

93 MR. NOSEWORTHY, CHAIRMAN: Thank you, re-direct.
94 Ms. Henley Andrews?

95 MS. HENLEY ANDREWS, Q.C.:

	

One question.
96 Commissioner Saunders may have mentioned. and then the
97 Chairman also mentioned this concept of a premium or a
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51 prior approval of the Board. It is my understanding that the
52 other parties are consenting to this application as well, so
53 at this time I will make no further comments, but I think I've
54 outlined what our position is at this time.

payment in order to get a higher cap. and
n I think, or perhaps an assumption

n discussed, that concept might
I between the parties.

	

To your
issue of any payment for a higher cap

9

	

MS. IIl .Nl<EY ANDREWS, Q.C.: Thank you.

10

	

MR. NOSI,WORTHY, CHAIRMAN: Thank you. Ms,
11

	

Henley Andrews.

	

Thank you very much for your
12

	

testimony, Mr. Mifflin. Its now 10 to. We'll take a 15
13

	

minute break and return with the capital budget please.

14

	

(break)

15

16

	

MR. NOSEWORTHY, CHAIRMAN: Ms. Greene, I wonder
17

	

could I ask you to speak to the December 28th application
18

	

please?

19

	

MS. GREENE, Q,C.: Thank you, Mr. Chair. This is Hydro's
20

	

third application with respect to its capital budget for 2002.
21

	

Flydro filed the original, of course, as part of the May 31st
22

	

filing, and that submission was made in accordance with
23

	

Hydro's past practice since its first budget was approved in
24

	

1997, and when it became clear to us that we would not
25

	

finish the rate hearing in sufficient time to allow the Board
26

	

to consider all matters including the capital budget prior to
27

	

year end- we filed the second application with respect to
28

	

the capital budget on November 20th, and at that time
29

	

Hydro had sought an order approving all parts of the 2002
30

	

capital budget which were not objected to by the other
31

	

parties. The other parties did file replies in response to the
32

	

application of November 20th setting out their position on
33

	

projects over $50,000, projects under $50,000, and leases as
34

	

well. When the Board issued the order on December 20th,
35

	

and that's order number PU-30, the order dealt specifically
36

	

with projects over $50,000. and I guess in light of Hydro's
37

	

past practice before the Board and in the way in which the
38

	

original application was framed, as well as as the November
39

	

the 20th application, that created uncertainty, at least in
40

	

Hydro's mind with respect to the directions of the Board.
41

	

It is our submission that in light of the fact that the other
42

	

parties have set out objections to only certain projects
43

	

under $50,000 listed in Section A and have not objected to
44

	

any of the leases in Section D. that we are asking the Board
45

	

to consider approving those as well and that is those
46

	

projects under $50,000 which have not been objected to by
47

	

any party and all of the leases in Section D.

48

	

1 would point out that this is consistent with how
49

	

Hydro has treated its past capital budgets and it has not
50

	

proceeded with even projects under $50,000 without the

55 MR. NOSEWORTHY, CHAIRMAN: Thank you, Ms.
56 Greene. Mr. Alteen?

57 MR. AL'! FEN: We don't have any issue if the Board

	

58 chooses to grant the order requested in the application. Mr.
59 Chairman, I would just point out two things, One is there
6o is no prohibition in the Public Utilities Act, and particularly
61 under Section 41. which would in any way restrain Hydro
62 from commencing capital projects that are listed in the 2002
63 budget but not objected to, which are less than $50,000.
64 That is our view of the effect of... I think it's 41(3)(A). With
65 respect to the second part of the application, which is the
66 approval of leases. it is my understanding that each and
67 every one of the leases set out in, I believe it's Schedule D
68 to the capital budget, has been previously approved by the
69 Board. Now I understand Hydra's practice is to bring those
70 forward each year for reapproval. It is Newfoundland
71 Power's position on this that once approved, it's approved.
72 It doesn't have to be reapproved. However. given our
73 interpretation of the Act, it may not be shared by the
74 Board, we would not stand in the way of the order

75 requested by Hydro, but we would not see it as necessary.

75 MR. NOSEWORTHY, CHAIRMAN: Thank you. Mr.
77 Alteen. Ms. Henley Andrews?

78 MS. HENLEY ANDREWS, Q.C.: Mr. Chairman, we would
79 consent to the order requested by Hydro given that all of
ao the parties had indicated that they had no objection to
81 those particular projects. I don't see any difficulty with it.
82 and although I do appreciate and agree with what Mr.
83 Alteen has said. I suppose there would ... I also understand
84 Hydro's caution because there would always be the
as possibility that a party .night abject that Hydro had broken
86 down one project into three in order to get it under the
87 $50,000, and that would raise a problem for them if it was
88 objected to later, so I do think that they're not being over-
89 careful in asking for the order.

9o MR. NOSEWORTHY, CHAIRMAN: Thank you. Ms.
91 Henley Andrews, Mr. Browne?

92 MR. FITZGERALD: Mr. Chairman, we consent to the
93 application of Hydro.

94 MR. NOSEWORTHY_ CHAIRMAN: Thank you. Mr.
95 Kennedy?

96 MR. KENNEDY: Chair, it seems the application raises an
97 issue which seems to turn on the interpretation of Section
98 41 of the Public Utilities Act and what specifically requires
99 Board approval and what doesn't and also. I guess, in
loo relation specifically to the leases. When a utility receives

to my
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approval in one year for a lease, whether it requires

	

53
subsequent approvals i

	

reh year, or v hclher once a lease

	

54

7

	

con; ased on the
application,

lit i s

	

1

	

m , t

	

^:nHr:' 1 1 _ i I

	

rpr:'ting the sections

the:ns IN s and so is seekir:. oiifirm.ition from the panel
about how it interprets the provisions so that it can go

forward from that point. That's all the comments I have.

Chair.

14

	

MR. NOSEWORTHY, CHAIRMAN: Thank you very much.
15

	

Any comments on anything. Ms. Greene?

16

	

MS. GREENE, Q.C.: Yes, Mr. Chair. I just wanted to read
17

	

Section 41.1 of the Act. It says that a public utility shall
18

	

submit an annual capital budget of proposed improvements
19

	

or additions to its property to the Board for its approval not
20

	

later than December 15th. I don't think there's any doubt
21

	

that at some stage the Board has to approve all of the
22

	

capital budget for Hydro or for any utility. I know there is
23

	

a difference in Section 41.3 which says that a public utility
24

	

shall not proceed with the construction, purchase, or lease
25

	

for th(-use of cr $50.000 o. ithout prior, i p proval and there may
26

	

be . hs inct on i,. t ccn Section 41.1 rind Section 41.3 as to
27

	

a 1 said,
28

	

oa ' i

	

n'

	

:.pproval and
29

	

in view of this i.c

	

ith the ar

	

1t,t,t have been
30

	

raised about our p , jccts and when ^

	

ad not been
31

	

dealt with in the Board order, we tI-,i:ht it would be
32

	

prudent. And also where it had hadn't l'ccn argued before
33

	

the Board at the application that as there's no doubt the
34

	

projects under $50,000 must al o be approved, and where
35

	

the parties had cle< y indicated thc:r approv q for a number
36

	

of those projec

	

I i

	

.. " .

	

:t _.:'uld
37

	

be prudent for H) o to seek 1_!.e speci tic .ippr,e..rl ofthe
38

	

Board before it started con sii u .lion of any of those
39

	

projects. so I just wanted to point out there is no doubt
40

	

that the Board must approve all projects, even those under
41

	

$50.000_ the question is does it have to be prior to
42

	

commencement of the work. or can we start the work and
43

	

run the risk of it not bci,._ i:.bsequently approved, and we
44

	

did not want to incur th. t risk in the context of a contested
45

	

hearing. So as the parties have all consented to the order
46

	

as requested in the light of the circumstances, and as Mr.
47

	

Kennedy has pointed ou:., it might be helpful if, not to hold
48

	

up this order, but i I' : le. ':,rd did give direction r,- both
49

	

utilities how they would evpeet the utilities to arproach t!1e

50

	

capital budget with re<l'ect to both projects over
51

	

and those under $50,000 would be very helpful.

52

	

MR, NOSEWORTHY. CHAIRMAN: Thank you, Ms.

Greene. Are there any particular questions or issues that
you want to ...

COMMISSIONER WHALEN: I just wanted to point. Ms.
Greene, that in the application, Item No. 4, where it refers to
Section A ...

58 MS. GREENE, Q.C.: And this is the December 28th ...

59 COMMISSIONER WHALEN: The December 28th
60 application, that the projects less than $50,000, the last

	

61 sentence, that the total there actually should be $1,090,000

	

62 ... that your projects less than $50,000 I don't think total
63 $14,740.000.

64 MS. GREENE, Q.C.: I would have to confirm that,

	

65 Commissioner Whalen. When I had talked about the 60
66 percent of the budget, and actually if we could bring it up

	

67 on the screen, I think you will see it is a significant portion.

	

68 Mr. O'Rielly. if we could look at the capital budget, and 1
69 just want to show you the sections. Of course, I also did
70 this by myself on the 28th without anyone checking my

	

71 math, so ... if you look at the first page of the budget you'll
72 see that the total budget is $48,000,000, and then if we go
73 to the Section B projects, which are over $50,000, which
74 were 33, 1 subtracted the 33.3 from the 48.

75 COMMISSIONER WHALEN: I think you also have to
76 subtract your Section C projects which are $13.650.000.

77 MS. GREENS, Q.C.: Oh the ... can I just s- Section C. Mr.
78 O'Rielly, and that may be, I'm sorry. C: ,.

	

Whalen.

79 COMMISSIONER WHALEN: Just in tern!, of looking at
80 the application and what we're actually looking, what you're
81 actually seeking approval of. I think by my calculations it

	

82 looks to be about $730,000 of uncontested under $50,000
83 capital projects,

84 MS. GREENE, Q.C.: It would be those ... if we could go
a5

	

section A, Mr. O'Rielly, and we subtract the ... they
86 a actually listed. and the difficulty with these is they're
87 not in a specific section. You have to go through Section
88 A and take them out.

89 COMMISSIONER WHALEN: Actually it took me about an
so hour to come up with that $730,000.

	

91 MS. GREENE, Q.C.: I trust your math. because as I said.
92 when I did it I was alone on the 28th and ...

93 COMMISSIONER WHALEN: But just to point out that the
94 Section C projects have been approved, and $13.5 million
95 approximately under Section B projects have been
96 approved, so you are seeking specifically approval of the
97 under $50.000 ...

98 MS. GREENE, Q.C.: Section A projects and the .., and at
99 this point to be consistent with past practice, the leases
loo that were listed in Section D. because any prior year the

3

	

is approved it's appro''
4

	

able to assist Hydro ai..i
5

	

an order or decision iii
6

	

those provisions specifi.

I think i',,u

	

Board may be
k: n otl:, r -: r, ,:^ if it rendered

ut. rpretation of
ih,ii would provide

8

9

10

11

12

13

55

56

57

EXECUTECH Inc. - 579-4451

	

Page 44



Page 2 of 57

Westlaw.
	Page 1

1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.I.R. 60

F,

1998 CarswellNfld 150, (sub nom Reference re s; 101 of the Public Utilities Act (Nfld:)) 164 Nfld. & P.E.I.R.
60, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.I.R. 60

Newfoundland (Board of Commissioners of Public Utilities), Re

In The Matter of Section 101 of the Public Utilities Act, R.S.N. 1990, c. P-47

In The Matter of a case stated by the Board of Commissioners of Public Utilities to the Court of Appeal for its
hearing consideration and opinion on questions of law affecting the jurisdiction of the Board of Commissioners

of Public Utilities

Newfoundland Court of Appeal

O'Neill, Cameron, Green JJ.A.

Heard: March 11, 1997
Heard: March 12, 1997

Judgment: June 15, 1998
Docket: 96/141

O Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: V. Randell J. Earle, Q.C. Counsel for the Board of Commissioners of Public Utilities.

Ian F. Kelly, Q.C., Counsel for Nfld. Light & Power Co. Ltd.

Mark Kennedy, Counsel for the Consumer Advocate.

Subject: Public; Civil Practice and Procedure

Public utilities --- Regulatory boards - Regulation of rates

Utilities board stated case to Court of Appeal for determination of "just and reasonable" return on rate base of
utility - Board had jurisdiction to fix rate of return that public utility could earn annually - Board did not have
jurisdiction to fix rate of return on common equity or shares - Board had jurisdiction to set rate of return as
range - Board had broad jurisdiction to regulate how excess revenue was dealt with in situation where utility
earned rate of return greater than that determined to be just and reasonable - Board had jurisdiction to define
excess revenue for purpose of maintenance of reserve account and set out how excess, if not ordered to be paid
into reserve account, was dealt with - In setting rate, board had jurisdiction to consider type and level of
projected expenses of utility and determine whether such expenses were reasonable - Board did not have
jurisdiction to require public utility to maintain debt-equity ratio or ratio within stated range - Board did not
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have jurisdiction to require utility to obtain its capital requirements by issue of specific financial instruments -
Board did not have jurisdiction to intrude into day to day financial or managerial decision-making of utility with
respect to capital structure.

The Board of Commissioners of Public Utilities stated at case to the Court of Appeal with respect to the
jurisdiction and powers of the board as they affected the board's approach to the determination of a "just and
reasonable" return on the rate base of a utility. A number of question were posed.

Held: The board had broad jurisdiction with respect to the determination of a just and reasonable return on the
rate base of a utility.

Per""Green' J.-A.-(Cameron J.A. concurring): The board had jurisdiction to fix the rate of return that a public
utility could earn annually but it did not have jurisdiction to fix the rate of return on common equity or shares.
The board had jurisdiction to set the rate of return as a range and it had broad jurisdiction to regulate how any
excess revenue was dealt with in a situation where the utility earned a rate of return greater than that determined
to be just and reasonable. The board had jurisdiction to define what excess revenue was for the purpose of
maintenance of a reserve account and had the jurisdiction to set out how that excess, if not ordered to be paid
into the reserve account, was dealt with. In setting the rate, the board had jurisdiction to consider the type and
level of projected expenses of a utility and to determine whether such expenses were reasonable. The board did

	

not have the jurisdiction to require a utility to obtain its capital requirements by issue of specific financial
instruments, nor did it have jurisdiction to intrude into the day to day financial or managerial decision-making of
a utility with respect to its capital structure.

Per O'Neill J.A. (dissenting): The determination of the rate on common shares of a utility is very much a part of
the rate making process. Rates to be charged should provide sufficient revenue to enable the producer or. retailer
of the power to earn a just and reasonable return so that it is able to achieve and maintain a sound credit rating in
the world's financial markets. The board had the jurisdiction to fix the rate of return on the rate base as well as
the rate on common shares. Revenues generated after the rates, tolls and charges were set belonged to the utility
and thus the board did not have the jurisdiction to order rebates to customers. The Board did not have the
jurisdiction to set rates in a manner that would compensate for prior excess earnings.

Cases considered by Green, J.A.:

Acker v. United States (1936), 298 U.S. 426, 56 S. Ct. 824, 80 L. Ed. 1257 (U.S. Ill.) - considered

Bell Canada v. Canada (Canadian Radio-Television & Telecommunications Commission), 38 Admin. L.R.
1, [1989] 1 S.C.R. 1722, 60 D.L.R. (4th) 682, 97 N.R. 15, [1989] 1 R.C.S. 1722 (S.C.C.) - considered

Bell Telephone Co. of Canada, Re (1966), 56 B.T.C. 535 - considered

Bluefield Waterworks & Improvement Co. v. Public Service Commission of West Virginia (1923), 262 U.S.
679, 43 S. Ct. 675, 67 L. Ed. 1176, P.U.R. 1923D 11 (U.S. W. Va.) - considered

British Columbia Electric Railway v. British Columbia (Public Utilities Commission), [1960] S.G.R. 837, 33
W.W.R. 97, 82 C.R.T.C. 32, 25 D.L.R. (2d) 689 (S.C.C.) - considered

Edmonton (City) v. Northwestern Utilities Ltd., [1929] S.C.R. 186, [1929] 2 D.L.R. 4 (S.C.C.) - considered

Federal Power Commission v. Hope Natural Gas Co. (1944), 320 U.S. 591, 64 S. Ct. 281, 88 L. Ed. 333, 51
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P.U.R. (N.S.) 193 - considered

Montana-Dakota Utilities Co. v. Northwestern Public Service Co. (1951), 341 U.S. 246, 71 S. Ct. 692, 95 L.
Ed. 912, 88 P.U.R. (N.S.) 129 (U.S. S.D.) -considered

Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners Board) (1987), 25
Admin. L.R. 180, 37 D.L.R. (4th) 35,63 Nfld. & P.E.I.R. 335, 194 A.P.R. 335 (Nfld. C.A.) - considered

Northwestern Utilities, Re (1978), [1979] 1 S.C.R. 684, 7 Alta. L.R. (2d) 370, 12 A.R. 449, 89 D.L.R. (3d)
161, 23 N.R. 565 (S.C.C.) -considered

Union Gas Ltd. v. Ontario (Energy Board) (1983), 43 O.R. (2d) 489, 1 D.L.R. (4th) 698 (Ont. Div. Ct.) -
considered

Wabush (Town) v. Power Distribution District of Newfoundland & Labrador (1988), 71 Nfld. & P.E.I.R. 29,
220 A.P.R. 29 (Nfld. C.A.) - considered

Statutes considered by Green, J.A.:

	

Electrical Power Control Act, 1994, S.N. 1994, c. E-5.1

s. 3(a) - considered

s. 3(a)(i) - considered

s. 3(a)(ii) - considered

s. 3(a)(iii) - considered

s. 3(b) - considered

s. 3(b)(i) -considered

s. 3(b)(ii) - considered

s. 3(b)(iii) - considered

s. 4 - considered

Public Utilities Act, R.S.N. 1990, c. P-47

s. 16 -considered

s. 37(1) - considered

s. 58 - considered

s. 59 - considered

s. 59(2) - referred to
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s. 64(1) - considered

s. 64(2) - considered

s. 68(4) - considered

s. 69 - considered

s. 69(3) - considered

s. 70 - considered

s. 70(1) - considered

s. 75 - considered

s. 75(3) - considered

s. 76 - considered

s. 78(1) - considered

s. 78(2) - considered

s. 78(2)(h) - considered

s. 80 - considered

s. 80(1) - considered

s. 80(2) - considered

s. 80(4) - considered

s. 84(l) - considered

s. 84(2) - considered

s. 87(I) - considered

s. 91 - considered

s. 91(1) - considered

s. 91(3) - considered

s. 91(5)(a) - considered

s, 101 - pursuant to

s. 102 -referred to
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s. 117 -considered

s. 118 -considered

s. 118(2) - considered

Statutes considered by O'Neill, J.A.:

Electrical Power Control Act, 1994, S.N. 1994, c. E-5.1

Generally - considered

s. 3 - considered

s. 4 - considered

Public Utilities Act, R.S.N. 1990, c. P-47

Generally - considered

s. 16 - considered

s. 37 - considered

s. 37(1) - considered

s, 58 --- considered

s. 59 - considered

s. 69 - considered

s. 69(1) - considered

s. 69(2) - considered

s. 69(3) - considered

s. 69(4) - considered

s. 70 - considered

s. 70(1) - considered

s. 76 - considered

s. 80 - considered

s. 80(1) - considered

s. 80(2) - considered
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s. 80(4) - considered

s. 84(1) - considered

s. 85 - considered

s. 86 - considered

s. 87(1) - considered

s. 91 - referred to

s. 101- pursuant to

RULING on stated case.

Green, J.A.:

1 The Board of Commissioners of Public Utilities has stated a case for the opinion of this Court, pursuant to
s. 101 of the Public Utilities Act[FNI]. The questions posed concern the jurisdiction and powers of the Board as
they affect the approach of the Board to the determination of a "just and reasonable return" on the rate base of a
utility, as well as related matters.

The Stated Case in Context

2 The Board is the statutory body which has the authority and duty for the "general supervision of all public

	

utilities" in Newfoundland and Labrador and in the course of exercising that supervisory role has general
authority to "make all necessary examinations and inquiries and keep itself informed as to the compliance by
public utilities with the law" and, as well, it has the right "to obtain from a public utility all information
necessary to enable the Board to fulfil its duties"[FN2].

3 One of the Board's primary functions with respect to electrical utilities is the regulation and approval of
rates, tolls and charges[FN3]. In so doing, the Board must take account of the statutory requirement that the
utility is entitled to earn annually a "just and reasonable return" as determined by the Board on the rate base as
fixed and determined by the Board.[FN4] The process essentially involves the fixing and determining of the

	

appropriate rate base, the determination of a 'just and reasonable return" on that rate base and then the approval
of a schedule of rates, tolls and charges that would be appropriate to generate the revenue which, in the Board's
estimation, would be necessary to provide the determined rate of return. Once rates, tolls and charges are set by
the Board they continue to apply until altered under the Act, as a result of a reapplication by the utility for an
increase, a complaint by the public or an order for a reexamination initiated by the Board itself.

4 It is important to remember, however, that in addition to its periodic adjudicative role which itself
involves a large measure of policy implementation in arriving at its decisions, the Board has, because of its duty
of "general supervision of all public utilities", an ongoing supervisory role of the activities of the utility between
hearings as well, which is facilitated by statutory requirements for periodic reporting of financial information to
the Board.

5 In 1991 the Board made Orders[FN5] determining a just and reasonable return for Newfoundland Light
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and Power Co. Ltd.[FN6] and approving a schedule of rates, tolls and charges based on estimated revenue
requirements necessary to cover operating expenses and to provide that level of return. The essential features of
the 1991 order determining the just and reasonable rate of return were that:

(a) The just and reasonable return was determined to be between a stated range (10.6% - 11.19%) of the
company's average rate base;

(b) The rate base was determined on the basis of a hypothetical test year (1992);

(c) The Board determined that the just and reasonable return, as defined, would provide an opportunity to
NLP to earn a rate of return on common equity between a certain stated range (13% to 13.5%);

(d) The schedule of rates, tolls and charges was determined applying a rate of return equal to the mid-point
between the stated range of returns on rate base;

(e) The Board ordered that a particular capital structure of NLP be adopted and continue to be the basis of
NLP's financial plan.

6 The Board had previously adopted a policy allowing NLP to retain earnings above the allowed range of
return on rate base, provided those earnings were within the allowed range of rates of return on common equity.
Where the earnings exceeded the allowed rate of return on common equity, the Board, in purported exercise of
its statutory powers to regulate NLP's accounting procedures, as well as other powers, required NLP to set up a
reserve account in which these excess earnings would be held and dealt with in accordance with subsequent
direction by the Board.

7 In April of 1996, NLP petitioned the Board for another order fixing and determining a new rate base,
determining a just and reasonable return and approving a revised schedule of rates, tolls and charges, amongst
other matters. One of the parties represented at the hearing was the "Consumer Advocate", who was appointed

	[FN7] by the Government of Newfoundland and Labrador to represent the interests of domestic and general
service consumers in respect of the rate hearing.

	

8 During the years between the making of the 1991 orders and the 1996 hearing, NLP had filed annual
returns with the Board, as required by s-s. 59(2) of the Act, which indicated that in the years 1991, 1992 and
1993 the company's rate of return on rate base was in excess of the range determined in the 1991 Order.
However, as calculated by NLP, the rate of return on common equity was always within the range that had been

	

stipulated by the Board. The rates of return on rate base and on common equity were calculated based on actual
expenses and on the actual capital structure of NLP.

9 In its periodic reports to the Board, NLP disclosed that its actual advertising costs in 1992 exceeded the
amounts projected to the Board as a forecast for 1992 which had been approved as reasonable and prudent by the
Board in its 1991 Order in the course of fixing and determining the rate base.

10 During the course of the 1996 hearing, certain submissions were made to the Board respecting, amongst
other things,

(a) whether NLP should be regarded as having earned revenue in excess of its allowed range of rate of
return where its rate of return on common equity was nevertheless within the stated allowable range;
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(b) whether the manner of calculation of excess revenue and the proposed manner of the disposition of any
excess was permitted;

(c) whether NLP could and should be required to alter its capital structure so as to obtain its capital
requirements in a manner other than the way in which it was presently doing;

(d) whether the Board could and should take account, in setting future rates, of past expenditures which
were in excess of amounts deemed reasonable and prudent at the time of a previous hearing.

II Questions arose as to the jurisdiction and power of the Board to entertain and act on the sorts of
submissions that were made. This prompted the Board to state the current case to this Court. NLP and the
Consumer Advocate were granted standing to appear and be heard at the hearing.

The Specific Questions

12 The Stated Case poses for consideration by this Court the following questions:

	

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the
holders of common shares.

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range of
permissible rates of return.

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return
determined by the Board to be just and reasonable, either on:

(i) the base rate as fixed and determined by the Board for each type of service applied by the public
utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the
succeeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of
adjusting rates, tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility.

(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
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approved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
holders of common shares,

in prior years.

(5) Does the fact that the Board has advised the public utility that it is permitted to retain earnings in
excess of the rate of return determined by the Board to be a just and reasonable return, upon the rate
base as fixed and determined by the Board for each type of service supplied by the public utility, but
not in excess of the return determined by the Board to be a just and reasonable return upon the
investment which the Board has determined has been made in the public utility by the holders of
common shares, affect the jurisdiction of the Board to approve rates, tolls and charges on the basis
queried in Question (4).

(6) Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be
approved taking into account the amount of expenses previously incurred by the public utility which the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable
to operating account notwithstanding that such classes of expenses were allowed as reasonable and
prudent and properly chargeable to operating account.

(7) Does the Board have jurisdiction to require a public utility to maintain:

(i) a ratio; or

(ii) a ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to
require a public utility to obtain its capital requirements by the issue of specific financial instruments,
whether common shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness
payable in more than one year.

	

Although the questions are stated above as they appear in the Stated Case filed with the Court, there are several
obvious typographical errors in the language used. This was recognized by the participants in references to the
questions in their written arguments. In particular "supplied" was at times substituted for the word "applied" in
questions 1(i), 3(i) and 4(i) and "base rate" in Question 3(i) was replaced by "rate base." In addition, the phrase
"In the event that a public utility should ..." at the beginning of Question 3 was used at times in the written
submissions in preference to the phrase "Should a public utility ..." Nothing turns on these informal changes.
They do, however, make the import of the questions clearer and I will interpret the questions in that light.

The Legislative Framework
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13 The answers to the questions which have been posed must, of course, be given taking account of the
legislative framework within which the Board operates. The Board is a creature of statute and its jurisdiction and
powers to deal with matters brought before it, and the manner of dealing with such matters, must be found,
either expressly or impliedly, within the statutes conferring jurisdiction on and governing the operation of the Board.

14 While a number of specific provisions of the Act and related legislation will have to be referred to in the
course of this opinion, certain legislative provisions, which are central to this analysis, can be conveniently set
forth here:

Public Utilities Act

58. The board may prescribe the form of all books, accounts, papers and records to be kept by a public
utility and a public utility shall keep its books, accounts, papers and records and make its returns in the
manner and form prescribed by the board and comply with all directions of the board relating to those
books, accounts, papers, records and returns.

69.(1) A public utility, if so ordered by the board, shall, out of earnings, set aside all money required and
carry it in a depreciation account.

(2) The depreciation account shall not, without the consent of the board, be spent otherwise than for
replacements, new constructions, extensions or additions to the property of the company.

(3) The board may by order require a public utility to create and maintain a reserve fund for a purpose
which the board thinks appropriate, including the improvement of the public utility's status as a borrower or
seeker of funds for necessary maintenance or expansion of its operations.

(4) The board, in a case where it has made an order which has the effect of increasing a public utility's
revenues, may require the public utility to refrain from distributing as dividends until further order the
whole or a part of the extra revenue which is in the board's opinion attributable to the order.

(5) An order under this section shall be made only after hearing the public utility concerned.

70.(1) A public utility shall not charge, demand, collect or receive compensation for a service performed by
it whether for the public or under contract until the public utility has first submitted for the approval of the
board a schedule of rates, tolls and charges and has obtained the approval of the board and the schedule of
rates, tolls and charges so approved shall be filed with the board and shall be the only lawful rates, tolls and
charges of the public utility, until altered, reduced or modified as provided in this Act.

75.(1) The board may make an interim order unilaterally and without public hearing or notice, approving
with or without modification, a schedule of rates, tolls and charges submitted by a public utility, upon the
terms and conditions that it may decide.

(2) The schedule of rates, tolls and charges approved under subsection (1) are the only lawful rates, tolls and
charges of the public utility until a final order is made by the board under section 70.

(3) The board may order that the excess revenue that was earned as a result of an interim order made under
subsection (1) and not confirmed by the board be
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(a) refunded to the customers of the public utility; or

(b) placed in a reserve fund for the purpose that may be approved by the board.

76. The board may upon notice to the public utility and after hearing as provided in this Act, by order
rescind, alter or amend an order fixing rates, tolls, charges or schedules, or other order made by the board,
and certified copies of the order shall be served and take effect as provided in this Act for original orders.

78.(1) Except as otherwise provided in this Act, the board may fix and determine a separate rate base for
each kind of service provided or supplied to the public by a public utility, and may revise the base.

(2) In fixing a rate base the board may, in addition to the value of the property and assets as determined
under section 64, include

(h) other fair and reasonable expenses which

(i) the board thinks appropriate and basic to the public utility's operation, and

(ii) has, with the approval of the board, been charged to capital account,

but the expenses shall be allowed only to the extent not amortized in previous years.

80.(1) A public utility is entitled to earn annually a just and reasonable return as determined by the board on
the rate base as fixed and determined by the board for each type or kind of service supplied by the public
utility but where the board by order requires a public utility to set aside annually a sum for or towards an
amortization fund or other special reserve in respect of a service supplied, and does not in the order or in a
subsequent order authorize the sum or a part of it to be charged as an operating expense in connection with
the service, the sum or part of it shall be deducted from the amount which otherwise under this section the
public utility would be entitled to earn in respect of the service, and the net earnings from the service shall
be reduced accordingly.

(2) The return shall be in addition to those expenses that the board may allow as reasonable and prudent and
properly chargeable to operating account, and to all just allowances made by the board according to this Act
and the rules and regulations of the board.

(3) Reasonable payments each year to former employees of a public utility who have retired and are
receiving payments of supplemental income from the public utility are expenses that the board may allow as
reasonable and prudent and properly chargeable to the operating account of the public utility.

(4) The board may use estimates of the rate base and the revenues and expenses of a public utility.

84.(1) Upon a complaint made to the board against a public utility by an incorporated municipal body or the
Newfoundland and Labrador Federation of Municipalities or by 5 persons, firms or corporations, that the
rates, tolls, charges or schedules are unreasonable or unjustly discriminatory or that a regulation,
measurement, practice or act affecting or relating to the operation of a public utility is unreasonable,
insufficient or unjustly discriminatory or that the service is inadequate or unobtainable, the board shall
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proceed, with or without notice, to make the investigation that it considers necessary or expedient.

(2) The board may order the rates, tolls, charges or schedules reduced, modified or altered, and make other
orders as to the reduction, modification or change of the regulation, measurement, practice or acts that the
case may require, and may order on the terms and subject to the conditions that are just that the public
utility provide reasonably adequate service and facilities and make extensions that may be required, but an
order shall not be made or entered by the board without a public hearing or inquiry.

87.(1) Where upon an investigation the rates, tolls, charges or schedules are found to be unjust,
unreasonable, insufficient or unjustly discriminatory, or to be preferential or in violation of this Act, the
board has power to cancel those rates, tolls, charges or schedules and declare void all contracts or
agreements, either oral or written, dealing with them upon and after a day named by the board, and to
determine and by order substitute those rates, tolls or schedules that are reasonable.

91.(1) A public utility shall not issue shares, which for the purposes of this section shall include preferred
shares, stocks, bonds, debentures or evidence of indebtedness payable in more than 1 year from the date of
issue, except as provided in subsection (2) until it has obtained approval from the board for the proposed issue;...

(3) After hearing the application and where satisfied that the proposed issue by a public utility of its shares,
stocks, bonds, debentures or other evidence of indebtedness is to be made in accordance with law and for a
purpose approved by the board, it is the duty of the board to make an order approving the proposed issue to
the amount that it considers appropriate, and also to prescribe the purpose to which the issue or the proceeds
of the issue are applied.

(5) Without first obtaining the approval of the board,

(a) a public utility shall not make a material alteration in the characteristics of its stocks or shares,
or its bonds, debentures, securities, or other evidence of indebtedness as those characteristics are
described by the board in granting its approval of the issue;...

Electrical Power Control Act, 1994[FN81

3. It is declared to be the policy of the province that

(a) the rates to be charged, either generally or under specific contracts, for the supply of power within
the province

(i) should be reasonable and not unjustly discriminatory,

(ii) should be established, wherever practicable, based on forecast costs for that supply of power for
1 or more years,

(iii) should provide sufficient revenue to the producer or retailer of the power to enable it to earn a
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just and reasonable return as construed under the Public Utilities Act so that it is able to achieve
and maintain a sound credit rating in the financial markets of the world, and

(b) all sources and facilities for the production, transmission and distribution of power in the province
should be managed and operated in a manner

(i) that would result in the most efficient production, transmission and distribution of power,

(ii) that would result in consumers in the province having equitable access to an adequate supply of
power,

(iii) that would result in power being delivered to consumers in the province at the lowest possible
cost consistent with reliable service,...

4. In carrying out its duties and exercising its powers under this Act or under the Public Utilities Act, the
public utilities board shall implement the power policy declared in section 3, and in doing so shall apply
tests which are consistent with generally accepted sound public utility practice.

Approach to Interpretation

15 The Court was not referred to any decisions in this or other jurisdictions which directly addressed, let
alone answered, the specific types of questions which have been posed. To answer the questions, therefore, it is
necessary to develop a theoretical frame of reference within the context of the general language of the existing
legislation so as to determine the approach to be taken to its application in concrete situations.

16 It is necessary to examine the specific legislative provisions in the larger regulatory context and against
the background of the purposes of the legislation and the general principles which have been developed as part
of regulatory practice[FN9]. This approach follows from s. 118 of the Act which provides:

118.(1) This Act shall be interpreted and construed liberally in order to accomplish its purposes, and where
a specific power or authority is given the board by this Act, the enumeration of it shall not be held to
exclude or impair a power or authority otherwise in this Act conferred on the board.

(2) The Board created has, in addition to the power specified in this Act, all additional implied and
incidental powers which may be appropriate or necessary to carry out the powers specified in this Act.

(3) A substantial compliance with the requirements of this Act is sufficient to give effect to all the rules,
orders, acts and regulations of the Board, and they shall not be declared inoperative, illegal or void for an
omission of a technical nature.

17 In addition, the EPC Act[FNIO], provides that the Board, in carrying out its duties and exercising its
powers under the Public Utilities Act must implement the power policy of the province, as declared in s. 3 of the
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Act, and in so doing must "apply tests which are consistent with generally accepted sound public utility practice".

18 It follows from these provisions that a literal and technocratic interpretation and application of the
provisions of the Act is to be avoided, in favour of an interpretation which will advance the underlying purpose
of the legislation[FNI I] as well as the power policy of the province and be consistent with generally accepted
sound public utility practice.

19 In answering the questions posed, therefore, it is necessary to identify generally accepted principles of
sound public utility practice and to give to the legislation an interpretation which follows those principles and
advances the stated legislative policy of the Province.

20 The trade off for the regulation by the state of the rates, tolls and charges of monopolistic utilities in the
interests of consumers is the statutory recognition that the utility should be entitled to earn a fair return for its
efforts. Although differing in details, the regulatory statutory regimes existing throughout North America can, as
a generalization, be said to be broadly similar in approach[FN 12], although in recent years the regulatory
schemes and their coverage are being affected more and more by the trends towards deregulation.

21 The regulatory body in question (in Newfoundland, the Board of Commissioners of Public Utilities) is
generally charged with balancing the competing interests of consumers and the investors in the utility[FN13]. As
deGrandpr6[FN 14] observed:

This involves the Board attempting to make sure that, in the consumers' interests, the service provided is
adequate and provided at just and reasonable rates and, for the utility and its investors, that those rates
provide a sufficient income.

22 This balancing of interests is found in the province's stated power policy in s. 3 of the EPC Act where,
emphasizing the interests of the utility, it is declared that the rates charged for the power should provide
sufficient revenue to the utility to enable it to earn a just and reasonable return "so that it is able to achieve and
maintain a sound credit rating in the financial markets of the world"[FN15] while at the same time declaring that
the rates should be "reasonable"[FN16] and that the utilities' facilities should be managed and operated in a
manner that would result in power being delivered to consumers "at the lowest possible cost consistent with
reliable service"[FN17]. This policy finds legislative expression in the regulatory mechanisms of the Act itself,
which provides that a utility must provide service and facilities which are "reasonably safe and adequate and just
and reasonable"[FN18] and prohibits a utility from charging rates, tolls and charges unless they have been
approved by the Board[FN19] while at the same time stating as a general principle that the utility is entitled to
earn annually a just and reasonable return on its rate base[FN20].

23 This statutory entitlement of the utility to earn a "just and reasonable" return is the linguistic touchstone
for the balancing exercise. This phrase emphasizes the fairness aspect, both to the utility, in earning sufficient
revenues to make its continued investment worthwhile and to maintain its credit rating in financial markets, and
to the consumer, in obtaining adequate service at reasonable rates. It also emphasizes the need for a tempering of
each interest group's economic imperative by consideration of the interests of the other.

24 Having said that, the entitlement of the utility to a fair return on its investment is always regarded as of

	

fundamental importance[FN21]. In the United States, controls which fail to allow a fair return have the potential
of running afoul of constitutional strictures against confiscation of property without due compensation. While
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the same constitutional concerns may not be present in Canada, the case law has at times nevertheless referred to
the entitlement to a fair return as a "common law right"[FN22] which should be read into the legislation even
where it is not specifically expressed.

25 There is no uniform methodology employed in the regulatory jurisdictions in North America for the
determination of a just and reasonable rate of return[FN23]. What recurs, however, is -a theme that the process is
not an exact-science and depends on a variety- of factors necessary to 'balance the competing interests -involved.
Rate-setting is-;essentially` a prospective exercise where determinations are made on the basis of estimates and
information that will not necessarily remain static,

26 Most jurisdictions adopt a "multiple factor" approach. The Bluefield Waterworks case[FN24] in the
United States emphasized early on that the determination of a fair rate of return

...depends upon many circumstances and must be determined by the exercise of a fair and enlightened
judgment, having regard to all relevant facts.[FN25]

27 Statements such as "the company will be allowed as large a return on the capital invested in the
enterprise ... as it would receive if it were investing the same amount in other securities possessing an
attractiveness, stability and certainty equal to that of the company's enterprise "[FN26] often occur. For the
rationale for such statements one need look no further than the provincial policy, stated in paragraph 3(a)(iii) of
the EPC Act that the utility must be "able to achieve and maintain a sound credit rating in the financial markets
of the world" so as to be able to raise the money necessary for the proper performance of its functions. To
achieve such a goal of attracting capital, factors such as comparisons with other comparable enterprises, the
respective costs of debt and equity, the capital breakdown between debt and equity and general economic
conditions, amongst other things, are considered.

28 In Federal Power Commission v. Hope Natural Gas Co.[FN27], another landmark United States case,
the court emphasized that it is the "end result of the process which has to be judged as to whether the rate is "just
and reasonable". As a result, in the words of deGrandpre:

In stating that the end result was the only point of consideration, whatever the means of arriving thereat, the
court opened the door to a wide variety of ways and means to arrive at a proper calculation of returns. in
effect, it left the valuation of rate bases to the Commission's or Court's discretion.[FN28]

DeGrandpre's conclusion, based on his survey of North American regulatory regimes, is later stated as follows:

The constantly changing economic conditions are perhaps a good reason why there should be no stringent
rules for determining a rate of return. As was often stated, the process is one which calls for common sense,
good judgment and a proper appreciation of all surrounding factors.[FN29]

29 This approach is also reflected in the decision of this Court in Newfoundland Light & Power Co. v.
Newfoundland (Public Utilities Commissioners Board) where O'Neill, J.A., speaking for the Court in rejecting
an argument that the Board of Commissioners of Public Utilities had exceeded its jurisdiction in determining a
just and reasonable rate ofreturn by not adopting a particular methodology (a "comparable earnings" test), stated:

...it is within the discretion of the Board, having heard all the evidence and giving consideration to the
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various tests which may be used, to make its ruling on the basis of what in the Board's opinion will give to
the applicant a just and reasonable return and permit it to maintain a sound financial credit rating.[FN30]

The Board therefore has a broad discretion to adopt appropriate methodologies for the calculation of allowable
rates of return. So long as the methodologies chosen are not .inconsistent with generally accepted sound public
utility.. practice and the purposes and policies of the Act; and can be supported by the available opinion, evidence,
the determination, of what constitutes a just and reasonable return in a given case will generally be Within the
province ,.of ,the_ Board and will not normally be interfered with[FN3 I]. The jurisdiction of the Board must
therefore be defined to enable that process to occur.

30 Because setting the rate of return is not an exact science no matter what methodology is chosen, because
the viewpoint is essentially prospective, it has been recognized that there is a "zone of reasonableness" within
which a rate of return chosen by the Board should be regarded as just and reasonable. This has been expressed
by the United States Supreme Court in the following language:

Statutory reasonableness is an abstract quality represented by an area rather than a pinpoint. It allows a
substantial spread between what is unreasonable because too low and what is unreasonable because too high
[FN32].

This notion has also at times been recognized in Canada [FN33].

31 This leads to another point: because the setting of the rate of return is based on projections, one cannot
be sure that the rate of return will be achieved in practice. Although the utility is "entitled" by s. 80 of the Act to
have the Board determine a just and reasonable rate of return based on appropriate predictive techniques and
methodologies, it is not "entitled", in the sense of being guaranteed, to that rate of return[FN34]. The utility
therefore takes the risk that its chosen management techniques and the future economic climate may not yield its
expected success, Although some of the activities of the utility are regulated within the framework of the
statutory objectives, the utility nevertheless remains subject to business risks and the effects of management
decisions. To.that extent, the financial risks associated with the operation of the utility, just as in the case of any
private business, are to be born by the investors in the enterprise, not the consumer of the service.

32 The corollary of this position is that the utility must be accorded a degree of managerial flexibility in
decision-making in order to be able to minimize the risks to which it must respond. Thus, it is often said that the
powers of the Board must be regulative and corrective, but not managerial, and they do not therefore
contemplate a retroactive adjustment of the actions of management.

33 This leads to the general principle of non-retroactivity which prevents a utility from recovering expenses
incurred in the past out of current rates. The utility must live with the decisions it makes and the economic
vicissitudes that occur.[FN35].

34 By the same token, it is sometimes argued that the occurrence of the reverse situation, of the utility doing
better than expected, should mean that the utility should be able to reap the advantage of better and more
efficient management techniques and favourable economic conditions and keep any surplus. The concern for the
consumer interest is often put forward as a brake on this idea, however. The requirement that the consumer
receive power "at the lowest possible cost"[FN36] consistent with the utility's requirement of earning a just and
reasonable return for its purposes means, it is often argued, that the regulator ought to have power to ensure that
excessive returns are somehow accounted and compensated for.
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35 Another factor that is referred to in the cases is the recognition that the capital structure of the utility will
often have a bearing on the total cost of capital and this will therefore be important where the determination of
the rate base depends on the total debt and equity capital requirements. DeGrandpre observes that "the
reasonableness of the ratio of debt to equity is a question of fact left to the appreciation of the Board or Court"
[FN37]. Thus, issues such as whether the Board can dictate to the utility a particular mix of debt and equity or,
for the purpose of setting the rate of return, do so on the basis of a notional blend of capital requirements if the
actual blend is not in accordance with what the Board feels is optimal to ensure a fair return as well as low rates,
tolls and charges, often surface. Indeed, this issue is presented in this case.

36 Having conducted this brief survey, I will now attempt to state some general principles to be used in the
interpretation and application of the local legislation:

1. The Act should be given a broad and liberal interpretation to achieve its purposes as well as the
implementation of the power policy of the province;

2. The Board has a broad discretion, and hence a large jurisdiction, in its choice of the methodologies and
approaches to be adopted to achieve the purposes of the legislation and to implement provincial power policy;

3. The failure to identify a specific statutory power in the Board to undertake a particular impugned action
does. not mean that the jurisdiction of the Board is thereby circumscribed; so long as the contemplated
action can be said to be "appropriate or necessary" to carry out an identified statutory power and can be
broadly said to advance the purposes and policies of the legislation, the Board will generally be regarded as
having such an implied or incidental power;

4. In carrying out its functions under the Act, the Board is circumscribed by the requirement to balance the
interests, as identified in the legislation, of the utility against those of the consuming public;

5. The setting of a "just and reasonable" rate of return is of fundamental importance to the utility and must
always be an important focus of the Board's deliberations; however, the "entitlement" of the utility to a just
and reasonable rate of return does not guarantee it that level of return. The "entitlement" is to have the

	

Board address that issue and to make its best prospective estimate, based on its full consideration of all
available evidence, for the purpose of setting rates, tolls and charges.

6. The Board has jurisdiction, which will not generally be interfered with on judicial review, to make a
determination of what is a just and reasonable rate of return within a "zone of reasonableness" and in so
doing is not constrained in its choice of applicable methodologies, so long as they can be rationally justified
in accordance with sound utility practice and are not inconsistent with the achievement of the purposes and
policies of the legislation.

37 It is now necessary to consider each of the specific questions that have been posed. In approaching them,
it is worth remembering that the questions have been posed in the abstract and ask for answers to broadly-
identified issues of jurisdiction. The case is not an appeal and there can be no findings of fact made by this Court
in arriving at its conclusions. The information provided by the Board as to past hearings was given as
background only so as to assist the Court in better understanding the scope and potential importance of the
questions. While the answers given may provide guidance with respect to specific issues that have arisen in
hearings in the past, they cannot be taken as an adjudication of those issues in the specific factual context in
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which they arose.

Question No.1

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the
holders of common shares.

38 It will become apparent from the ensuing discussion that a number of the questions posed on this stated
case are interrelated in the sense that the answer to some of them will provide a strong impetus for a particular
response in others. This is particularly evident in Question 1.

	

39 The answer to Question 1 in fact involves a consideration of two sub-issues. The first relates to the legal
significance of a determination by the Board on a given application of the just and reasonable return to which
the utility is entitled. The second sub-issue, which is affected by the decision on the first, relates to the powers
of the Board to make determinations with respect to the rate of return on a utility's common equity portion of its
capital structure.

(a) The Legal Significance of a "Determination"

40 It is to be noted that Question I asks whether the Board has jurisdiction to "set and fix" the utility's
return whereas s-s. 80(1) of the Act speaks in terms of the utility being entitled to earn a return as "determined"
by the Board. The use of this differing terminology in the question, as explained by counsel for the Board at the
hearing, was designed deliberately to raise the issue as to whether the Board may, by determining the level of
return, be said to be prescribing that level as an upper limit to the level of earnings to which the utility may be
entitled and thereby exercise certain powers with respect to disposition of any excess that may in fact be earned.
This issue becomes more focused when Question 3 is considered. The answer to that question will, to some
extent, be influenced by the powe which the Board can be said to have unde s. 80 with respect to the setting of a
level of return.

41 It is obvious, of course, that in the process of approving rates, tolls and charges under s-s. 70(1) the
Board must determine what is a just and reasonable return on the utility's rate base in order to determine the
level of revenue needed by the utility[FN38]. This flows from the utility's "entitlement" in s-s. 80(1) to earn that

	

level of return. The determination of a just and reasonable return on rate base is therefore an essential
component in the series of calculations which the Board must undertake in the process of approving rates, tolls
and charges.

42 If the determination of a just and reasonable return is merely a step in the process of approving rates,

	

tolls and charges under s-s. 70(1), that is, if it is only an intermediate calculation necessary to arrive at the final
result of consumer rate approval, the "determination" of a just and reasonable level of return will have no
independent legal significance, in the sense of prescribing the limit of the utility's return for other purposes of
the Board's functions.
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is applied to the rate base "as fixed and determined" by the Board. On a strict linguistic analysis alone, the use of
the word "fixed" in conjunction with "determined" in one place would imply that its absence in the other was
deliberate.

49 Notwithstanding these matters, I am not satisfied that a linguistic analysis of the subsection can provide
the answer in this case. Even a cursory perusal of the remaining provisions of the Act indicates that there is no
uniform terminology chosen to describe the various decision-making functions in which the Board may engage.
For example, the Act provides that the Board may "inquire into and determine"[FN41] the valuation of a utility's
assets and may "determine"[FN42] those values in accordance with a number of stated rules. It may "ascertain
and determine"[FN43] what are proper and adequate rates of depreciation of classes of utility property. Its role
with respect to the utility's rates, tolls and charges is one of "approval"[FN44]. Indeed, if there is any decision of
the Board which is contemplated as having operative legal effect and to amount to a "fixing" of the utility's
rates, tolls and charges from which the utility may not deviate, it is the "approval" contemplated in this regard;
yet the word "fix" does not appear. In another context, the Board may "fix and determine"[FN45] a separate rate
base for each kind of service supplied by a utility; yet when describing what is to be included in the calculation
of rate base, the reference to "determine" is dropped and it is simply described as "fixing a rate base"[FN46].
Finally, the term "approval" surfaces again in the context of the power of the Board to authorize new stock
issues of the utility[FN47].

50 To resolve this conundrum, resulting from inconsistency in terminology, resort must be had to the
purposes of and policies underlying the legislation as mandated in s-s. 118 of the Act as well as s. 4 of the EPC
Act. As indicated previously,[FN48] the Board is required, in carrying out its functions under the Act, to balance
the interests, as identified in the legislation, of the utility against those of the consuming public. The notion of a
"just and reasonable return" in s-s. 80(1) is the benchmark against which fairness to the utility and the consumer
is to be measured. It is pivotal in the balancing exercise. The interests of the consuming public in obtaining
power at the lowest possible cost consistent with reliable service[FN49] must accommodate the utility's interest
in being afforded the opportunity to earn a fair rate of return for its efforts. In the methodology adopted by the
Board, the approval of appropriate rates, tolls and charges necessarily factors the just and reasonable return, and
only that level of return, into that calculation. Otherwise, the interests of the consumer would not be protected in
obtaining power at the lowest possible cost. It.is, therefore, inherent in.the process that in. determining a just and
reasonable., return for the utility, the utility should have the opportunity of earning that return but, other things
being, equal,, should not expect , to earn any more. Accordingly, determining the just and reasonable return
necessarily involving prescribing the return and in that sense can be said to amount to "setting and fixing" the
rate of return.

51 It follows from this that, the use of the word "determine" can, in the context of the use of that and other
terminology in the Act, encompass something more than the notion of mere calculation andextends to. theidea
of prescribing, orfixing, -a level of return in the nature of a legal decision which can bind and have effect on the
utility for other purposes related to the Act.

(b) The Power to Set and Fix the Level of Return on Common Equity

52 In order to determine the just and reasonable return on rate base to which the utility is entitled by s-s.
80(1), the Board must first determine the cost to the utility of the various components of its sources of funds.
The costs associated with long term debt and preference shares are generally static over the period covered by a
particular rate hearing. Accordingly, they are often described as "embedded costs". The rate of return necessary
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to be earned on rate base to cover the cost of debt and preference shares can therefore usually be easily
determined based on the interest rates or dividend rates applicable to such instruments. In the case of common
equity, however, the cost to the utility of this source of funds depends upon a number of factors, especially
current market conditions which, by nature, can be volatile.

53 At a rate hearing, therefore, the Board usually faces a greater difficulty in determining the component of
rate of return on common equity than on the other sources of funds because their embedded costs are usually
well defined.

54 Since the rate base is financed by a combination of debt, preference shares and common equity, the rate
of return on which is different for each component, the overall rate of return on rate base is calculated as a
weighted average of the rates of return on the various individual components .[FN50]

55 As a generalization, it is sometimes said that the cost of common equity is often higher than that of debt
[FN51]. The rate of return on common equity may therefore be expressed as a percentage which is higher than
the overall rate of return on the full rate base because the higher equity cost will be weighted downwards by the
rates for the other components.

56 The issue raised by Question 1(ii) is whether the Board may set and fix the rate of return on common
equity, as a component of the overall rate of return on rate base in a manner such that it can be used as an
independent benchmark for other purposes in the same way as the overall determination of return on rate base
can be. Alternatively, is the "determination" of the rate of return on common equity to be treated in the narrower
sense of a mere calculation leading to the final determination of overall return?

57 Subsection 80(1) makes no reference at all to determining, let alone setting and fixing, the rate of return
on common equity. The calculation of an appropriate rate of return on common equity is truly a mere component
in the overall process of determining a just and reasonable return on rate base. Furthermore, there is nothing in
the purpose of the Act or the policies which the Board is to implement which would lead inexorably to the
conclusion that the Board ought to have the power to prescribe a rate of return on common equity as a
component of an overall return or rate base, any more than it ought to have a power to prescribe a return on any
other component.

58 The Consumer Advocate submitted that inasmuch as s-s. 80(1), by its express language, contemplates
that the only measure of what NLP may earn annually is to be determined by a just and reasonable return on rate
base, to allow the utility to measure what it may earn annually based upon a different factor, such as a rate of
return on common equity which could very well be higher than the overall rate of return on rate base and might
lead to a higher overall return that could be said to be justified, would be to allow the utility to earn more than
that to which it is statutorily entitled.

59 It is to be noted, however, that in its previous orders [FN52] the Board has not sought to determine the
level of return on the basis of anything other than a rate of return on rate base. For example, in the 1991 Order,
the Board ordered:

A just and reasonable return for [NLP] is determined to be between 10.96% and 11.19% on its average rate
base for 1992, which will provide an opportunity to earn a rate of return on common e quity between the
range of 13.00% to 13.50%.
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[Emphasis added]

The reference to the range of rates of return on common equity appears to have been inserted more as
information in support of a rationale for the determination of the overall return on rate base, since the Board
states that the determination of the return on rate base "will provide" an "opportunity" to earn a rate of return on
common equity. Similarly, the 1996-97 Order simply described the rate of return on rate base as being "derived
from" a given range of return on common equity. This is the correct approach.

60 As to whether the Board may make other decisions, for example relating to the manner in which an
excess revenue fund should be maintained, by reference to the contemplated rate of return on common equity, is
a separate matter which should be dealt with in that context.

61 I therefore conclude that the power to "determine" a just and reasonable return on rate base, as contained
in s-s. 80(1) does not include within it a power to "set and fix a rate of return on common equity" but it
obviously does contemplate that the analysis of appropriate rates of return on common equity will be undertaken
and factored into the conclusion as to what is a just and reasonable return on rate base.

62 Accordingly, giving the words "set and fix" in the question a meaning which implies the notion of
prescribing, I would answer Question I as follows:

As to:

1. (i) - Yes

1. (ii) - No

Question No. 2

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range
of permissible rates of return.

63 In light of my answer to the second part of Question 1, it is only necessary to address Question 2 in the
context of whether the Board has jurisdiction to set the rate of return on rate base as a "range of permissible rates
of return".

64 It has already been stressed that the determination of a just and reasonable return on rate base involves a
consideration of the differing costs of the components of the utility's capital structure and that in arriving at the
overall rate of return, it is permissible for the Board to use a weighted average of the rates associated with each
individual component. It has also been pointed out that the cost of common equity is often difficult to estimate
with precision. The best that experts are often able to do is estimate rates within a reasonable range. Inasmuch as
the cost of common equity is weighted into the overall rate of return on rate base, that range would also have to
be reflected in the ultimate rate of return on rate base, as determined by the Board.

65 In Edmonton (City) v. Northwestern Utilities Ltd.[FN53] Smith, J. emphasized:

The question of a fair rate of return on a risky investment is largely a matter of opinion, and is hardly
capable of being reduced to certainty by evidence, and appears to be one of the things entrusted by the
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statute to the judgment of the Board.

66 It is evident, as Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners
Board)[FN54] demonstrates, that the determination. of a just and reasonable return is an- area in which the Board
is. accorded a broad discretion as to the methodology to be adopted. Obviously, the striking of a balance between
the interests of the utility and the consumer, whilst at the same time attempting to comply with the Board's
obligation to approve rates which will produce a fair return to the utility, cannot be done with the precision of a
simple mathematical calculation. Realistically; the balance. can only be struck within a reasonable range, It is for
that reason that the courts have, on subsequent appeal or applications for judicial review, generally deferred to
the determinations of boards in this regard provided the determination is not arbitrary or capricious and can be
said to fall within a reasonable range.[FN55] As indicated in the earlier discussion[FN56], in the United States
the notion of a "zone of reasonableness" as an "area rather than a pinpoint" has been recognized. Whilst this
notion has been enunciated as a justification for deference to Board decisions in the context of challenges on
appeal or judicial review, it nevertheless indicates a recognition of what is inherent in the rate setting process.

67 I see no reason, therefore, why, instead of attempting to justify a particular decision ex post facto by an
argument that a particular rate falls within a zone of reasonableness, the Board could not expressly indicate what
it believes that area of reasonableness to be by expressing what it believes to be a just and reasonable return in
terms of a range of rates of return. This indeed is a practice that has been adopted elsewhere[FN57]

68 It is to be noted that s-s. 80(1) does not speak in terms of a "rate" or "rates" of return; rather, it speaks of
a just and reasonable "return". It is not limited by its language to the pinpointing of a particular rate of return. I
conclude that a liberal construction of the word "return" in the context of s-s. 80(1) leads to the conclusion that it
can include a range of rates of return.

	

69 Of course, in applying the rate of return to the rate base, as ascertained by the Board, a single figure will
have to be used since rates, tolls and charges are expressed as finite numbers. The Board in practice has chosen
the mid point of its stated range of rates of return as the figure to be used for this purpose. This is a perfectly
acceptable practice for the purpose of setting the rates. By expressing a range, however, the Board leaves open
to the utility the flexibility of earning more than the mid-point up to the maximum end of the range so as, in
effect, to give the benefit of the doubt to the utility that the expert evidence favouring the upper end of the range
turns out to be the more accurate and to provide an incentive to the utility towards managerial efficiency.

70 The Consumer Advocate expressed concern in argument that the use of the word "permissible" in
Question 2, as qualifying the phrase "rates of return", might be misleading. As I understand the argument, the
concern is that the adoption of a range approach might lead to the conclusion that the "entitlement" of the utility
to a just and reasonable return would be regarded as an entitlement, or guarantee, of earning up to the maximum
end of the range. While the utility, if it earned as much as the maximum would be entitled to keep that amount
of earnings, it, is not, for reasons already given, guaranteed that level of return if it is not in fact successful in
earning them- The Board is under no obligation to adjust future rates or to take other steps to make up any such
shortfall. Any rate of return earned within the range wouldbe regarded as permissible and it is only whena. rate
of return exceeds the upper limit of the range that it would be regarded by the Board as subject to any excess
revenue regulation.

71 Accordingly, recognizing that, on my analysis, Question 2 only relates to whether the Board has
jurisdiction to set rates of return as a range in relation to its determination of a just and reasonable return on rate
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base, the answer I would give to Question No. 2 is: "Yes".

Question Nos. 3 and 4

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return
determined by the Board to be just and reasonable, either on:

(i) the base rate as fixed and determined by the Board for each type of service applied by the public
utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the
succeeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of
adjusting rates, tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility.

(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service applied by the public
utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
holders of common shares,

in prior years.

72 The analysis leading to the answers to Questions 3 and 4 can be considered together since they both
address the same general theme: ,.the scope of the Board's powers to deal with situations where a utility in fact
earns a rate of return that is greater than that determined to be a just and reasonable return..

73 It was suggested by counsel for NLP that the concept of "excess earnings" does not exist under the Act
other than by reference to a definition of what is to be deposited into a reserve fund which the utility may be
ordered to create and maintain pursuant to s-s. 69(3) of the Act. This submission follows from the position taken
by NLP that the Board has no power under s-s. 80(1) to "set and fix", in the sense of prescribing, a maximum
rate of return. NLP had submitted that the Board's power to deal with excess earnings comes solely from its
statutory powers to prescribed the form of accounts to be maintained by the utility[FN58] and to create a reserve
fund "for a purpose which the Board thinks appropriate"[FN59] which could include the purpose of dealing with
excess returns. This argument has already been rejected in the analysis relating to Question 1. It follows,
therefore, that the issue of excess earnings may present itself for consideration by the Board in circumstances
even where a reserve account has not been ordered to be set up. For the purpose of regulation by the Board, the
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concept of excess earnings is derived from the process of prescribing a just and reasonable return on rate base
and not by the decision to require the creation of a reserve account. The question to be considered is what
enforcement mechanisms the Board may use to deal with excess earnings so identified.

74 If, as determined in the answer to Question 1, the Board has jurisdiction flowing from s-s. 80(1) to
prescribe the maximum rate of return which a utility may earn in a given year, it is a necessary consequence of
such a determination that revenue earned in excess of the maximum of the prescribed range of return is excess
revenue to which, by definition, the utility will not be entitled. The Board accordingly must have jurisdiction to
regulate how that excess revenue is to be dealt with.

75 Question 3 requires the Court to consider the range of enforcement mechanisms which the Board may
employ to ensure that the utility does not benefit from any windfall profits resulting from earnings in excess of
the just and reasonable return to which it is entitled. Three scenarios are proposed:

(1) use excess earnings to reduce revenue requirements for the succeeding year ("Revenue Reduction
Approach");

(2) place the excess earnings in a reserve fund to enable an adjustment of rates, tolls and charges at a future
date ("Reserve Fund Approach");

(3) require a rebate of excess earnings to consumers ("Rebate Approach").

Question 4 is really a subset of the Revenue Reduction Approach. In one sense it really asks the same question
as in Question 3(i) but does not limit the process to the application of excess earnings to only the year next
succeeding the year in which the excess earnings have been achieved. It appears to ask the Court to address the
question of whether, in the absence of the existence of a reserve account, the Board may, upon being made
aware of excess earnings in prior years, reach back into those prior years and take account of those excess
earnings by using them to reduce rates, tolls and charges in subsequent periods below what would otherwise be
indicated.

76 In approaching these questions, it is important to bear in mind the nature of the rate setting process and
the general principles which are recognized as being applicable to govern the manner in which that process is
carried out.

77 The process of rate setting is generally prospective by nature. Although the Board must set rates for the
future, it only has data from past experience, the evidence from utility officials as to planned changes in
operations and the opinions of experts as to future economic trends as a guide to what the revenue requirements
of the utility will likely be. It is, therefore, necessarily speculative. In developing the utility's requirements, the
Board focuses on a "test year" as the basis for its estimates and adjustments. Traditionally, in North America the
test year was chosen as the latest 12 month period for which complete data were available.[FN60] More
recently, due largely to inflation, boards adopted a forward-looking test year which in effect amounts to a
forecast of what expenses and costs, and hence revenue requirements, will be. This has been the practice of the
Board[FN61] and is supported by the Act[FN62] and the EPC Act[FN63]. Past experience of course remains
relevant, however, insofar as it gives insight into the possibility of forecasting error.[FN64]

78 Because the process is prospective, there is a good possibility that all of the assumptions will not be
achieved in practice. The actual rate of return may therefore differ from the rate, or range of rates, prescribed at

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works

https://canada.westlaw.com/print/printstream.aspx?rs=WLWCRSWI 3.1 0&destination=atp... 1/7/2014



Page 27 of 57

Page 26
1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.I.R. 60

a previous hearing. On paper, this difference may appear to redound to the benefit or detriment of the utility
depending upon whether the actual rate is greater or less than the rate or range prescribed.

79 When, as a result of actual experience, it appears that the actual rate of return was greater than the rate
prescribed for the same period, it becomes necessary to address what the Board can do, if anything, to ensure
that the earnings in excess of the prescribed level, (which by definition will be regarded as greater than a just
and reasonable return on the rate base), are not allowed to remain with the utility or its investors. In the Bell
Rebate case[FN65], Gonthier, J. observed that differences between projected and actual rates "call for a high
level of flexibility in the exercise of the [Board's] regulatory duties".

80 Those opposing a broad jurisdiction on the part of the Board to define and deal with excess revenue
couch the objection, at least in part, in terms of a violation of the non-retroactivity principle.[FN66] In its
narrow sense, it is a principle of benefit to consumers, that "today's rate payers should pay the cost of today's
services and not the cost of past or future services"[FN67]. More broadly, it also yields a presumption (which is
of benefit to the utility as well), flowing from the idea that the Board acts prospectively in setting rates, that the
Board cannot or, even if it has jurisdiction, should not as a general rule, make orders that have the retroactive
effect of disturbing existing rights already enjoyed by the utility. In practical terms, it leads to the argument that
where rates, tolls and charges have been approved by the Board as being permissible for the utility to charge, the
Board cannot or should not make a subsequent order that has the direct or indirect effect of reducing or
otherwise changing those rates. In other words, changing past transactions or attaching new consequences to
past transactions would be prohibited.

81 As Penning points out[FN68] - the retroactivity rule has its genesis in general rules of statutory
interpretation that guard against interpreting a statutory provision as having a retrospective operation unless it is
clear that such an effect was intended. It is not an immutable rule but can give way to contrary legislative intention.

82 Doctrinally, in the context of utility rate regulation, the retroactivity principle is described by Penning in
this way:

...the rule is concerned more with issues of fairness, both to customers and to utility shareholders. The
customer-related fairness issue is often referred to as the "inter-generational equity" problem, which,
broadly stated, means that today's customers ought not to be held responsible for expenses associated with
services provided to yesterday's customers. The fairness concern in terms of utility shareholders arises
because to attract and maintain reasonably-priced equity investment in a utility, shareholders require some
certainly that matters already dealt with by the regulator have some degree of finality associated with them.
[FN69]

83 It was argued that one of the questions that is theoretically presented in this case is the degree to which
the Board is authorized to trespass on the no-retroactivity principle in fulfilment of its legislative powers,
specifically, to enforce a prescription that a utility may earn a just and reasonable return and no more.

84 In reality, however, in light of the prospective nature of this Opinion, the non-retroactivity principle is
not, in practical terms engaged by Question No. 3. The answers to previous questions have already established
that the concept of excess revenue is to be determined by reference to the meaning of a "just and reasonable
return" as that phrase is understood in ss. 80(1); and not by the definition used to operate an excess revenue
account. All participants in the regulatory process must therefore take account of that concept and conduct their
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activities accordingly. The "rules of the game" are known.

85 Section 59 of the Act requires the utility, unless otherwise ordered by the Board, to close its accounts at
the end of each calendar year and to file with the Board its balance sheet, together with such other information
as may be required by the Board, before April 2nd of the following year. Effectively, therefore, within 3 months
after the utility's year end, both the utility and the Board will know the financial position of the company for the
previous year and from that, as well as any other information which the Board may require, a determination of
the actual level of return earned by the utility in the previous year can be made. Applying the known definition
of excess revenue, by reference to the upper end of the range of return on rate base, as determined by the Board's
prior orders under ss. 80(1), it can be determined whether there has been any excess revenue earned. There is no

	

revisiting and revision of a prior order respecting the allowable return on rate base, The examination of actual
results in the context of a comparison with the previously prescribed rate merely leads to enforcement of the
original order. Any decision by the Board with respect to disposition of excess revenue will therefore not
retroactively interfere with past revenues which the utility assumes belong to it and which may be disbursed to
shareholders or otherwise spent. Given the concept of excess revenue, as explained in this option, the utility
knows in advance that it is not entitled to excess revenue so defined and may institute whatever accounting
practices are necessary to segregate and deal with such revenues pending direction from the Board.

86 The situation is conceptually no different from the concept behind an excess revenue account set up
under ss. 69(3), which the utility accepts as a legitimate way of dealing with such revenue. Just as in the case of
an excess revenue account, the definition of excess revenue is known in advance and the utility can account for
such revenue accordingly.

87 The scenario contemplated by Questions 3 & 4 is unlike the situation which arises where an interim
order setting rates, tolls and charges is subsequently superseded by a final order, resulting in excess revenue
being earned in the intervening period because the rates, tolls and charges charged in that period pursuant to the
interim order were higher than those which were ultimately found to be justified in the final order. In that
situation, if the final order is treated as being operative as and from the date of the interim order that was
superseded, the final order will, indeed, have a retroactive effect. In the context of the Newfoundland legislation,
that situation is specifically contemplated and authorized by ss. 75(3) of the Act.

88 In the situation presently under consideration, however, there is no subsequent order of the Board which
retroactively changes previously-approved rates, tolls or charges or revises the prescribed level of return to
which the utility is entitled. All that occurs is the subsequent examination of actual results and a determination
of whether excess revenue was in fact earned by applying a pre-existing standard derived from a previous Board
order made under ss. 80(1).

89 I recognize that, to the extent that the utility in the past may have been operating under the impression,
perhaps engendered by positions taken by the Board, that excess revenue need only be calculated by reference to
the excess over the rate of return on common equity as defined for the purpose of operating the existing excess
revenue account, it may consider that if the concept of excess earnings as discussed in this Opinion is applied at

	

this stage to those previous years, there may effectively be a change in the "rules of the game". In that practical
sense, there would be a "retroactive" readjustment.

90 The Court is not being asked, however, to determine the position of the utility specifically in relation to
the years 1991 through 1996 and to determine the entitlement of the utility to excess revenues as calculated by
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reference to the current definition. The degree of NLP's misapprehension, if any, the actions of the Board in
dealing with the excess revenue issue in the past, the degree to which NLP may have acted to its prejudice, and
the degree to which the utility may nevertheless be required to disgorge excess revenues in previous years in
accordance with presently understood concepts raise complex issues of mistake of law in the law of restitution
and the defence of change of position which require for their resolution a detailed factual base. It would be
inappropriate to attempt to answer such questions in this Opinion.

91 The issue, therefore, is not whether the Board may revise the definition of excess revenue and then apply
the revised definition to the results of previous years. That might well engage the principle of non-retroactivity.
Here, assuming (without deciding) there was a misapprehension in the past as to how excess revenue should be
calculated, the "change" in calculation method comes about, not because of a retroactive change in the rule by
the Board but by a (perhaps) unanticipated declaration and clarification by the Court of what the law is and how
it is or should be applied.

92 I turn now to the determination of the powers of the Board to deal with excess revenue once it has been
determined to exist.

93 The only express provisions of the Act dealing with excess revenue are s-s. 69(4) which provides a
power to require a utility to refrain from distributing extra revenue as dividends until further order, and s-s.
75(3) which enables the Board to order that excess revenue earned as a result of an "interim order" made under
s-s. 75(1) and not confirmed by final order be either refunded to customers or placed in a reserve account for an
approved purpose. Does the fact that similar powers are not expressed in respect of "final" orders mean that they
were not intended to be available?

94 1 do not believe so. The power to deal with excess revenue is inherent in the nature of the regulatory
scheme the Board is required to administer. The starting point is the power, found to exist in the answer to
Question 1, that the Board may prescribe a rate of return under s-s. 80(1) which carries with it the necessary
corollary that the utility is only entitled to earn that level of return, as determined by the Board to be just and
reasonable. It follows that unless the Board is to be a "toothless tiger" it must be accorded the means by which
revenues. earned in excess of the. prescribed level of return are used in furtherance of the objectives and policies
of the legislation- and not simply for the benefit of the utility's investors. Such -policies as the maintenance of a
sound,, credit rating by the utility[FN70], the efficient production, transmission and distributionof power[FN71],

	

the delivery,, of power, aat. the lowest possible cost[FN72] and the provision of reliable service[FN73] are all
candidates for the use of the excess. It does not follow, as the Consumer Advocate argued, that any dealing with
the excess should involve only a return or, rebate to consumers so as to ensure that the goal of delivery of low
cost power is vindicated. While the maintenance of low rates is an important objective of the legislation, it is not
the only one. As emphasized earlier,[FN74] the Board is always. engaged in a balancing exercise between the
interests of the consumer and the interests of the utility. It is not correct to say that any revenues earned in
excess of a just and reasonable return belong to the consumer. Just as the utility is not "entitled" to earn and
retain revenues in excess of such a level of return, so also the consumer is not absolutely "entitled" to the excess.
The Board, having identified that an excess exists, must deal with it in furtherance of the objectives of the
legislation.

95 The means whereby the excess is dealt with should not be, unless expressly limited by the legislation,
rigidly prescribed provided the means chosen comport with the objectives and policies of the legislation. It is
worth repeating Gonthier, J.'s observation in the Bell Rebate case that the fact that the differences between
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projected and actual rates of return are common calls for "a high level of flexibility in the exercise of the
[Board's] regulatory duties".[FN75]

96 Counsel for NLP argued that the only power of the Board to deal with excess revenue, aside from interim
order situations, flows from its power in s. 58 to prescribe the form of books and accounts to be kept by the
utility and that, if it ordered, pursuant to s-s. 69(3), the creation of a reserve fund "for a purpose which the Board
thinks appropriate", it could stipulate that the accounts should be kept in such a way as to require excess
revenues to be accounted for in such a reserve account. I do not find the jurisdiction to deal with excess revenue
in the power to prescribe the utility's accounts. That is only a procedural means of exercising powers, the
jurisdiction for which must be found elsewhere. Whilst the creation, pursuant to s-s. 69(3), of a reserve fund to
deal with excess revenues could be said to be "a purpose which the Board thinks appropriate" (provided that
purpose is consistent with the powers otherwise conferred on the Board), there is nothing in the language of s-s.
69(3) which expressly makes it applicable to an excess revenue situation and there is certainly nothing there
which would purport to make the use of a reserve fund for the purpose of dealing with excess revenue as the
only mechanism which would be at the Board's disposal to deal with this issue.

97 I conclude that, bearing in mind the approach to interpretation mandated by s-s. 118(2) of the .4ct, the
Board must of necessity have broad powers to deal with revenue earned by a utility in excess of the prescribed
rate of return. Inasmuch as the ascertainment of the existence of excess revenue can only be made following a
subsequent review, any order dealing with excess revenue will of necessity have certain retrospective elements
about it. But that is not the same as saying that an order dealing with excess revenue ascertained by application
of a pre-existing concept of what constitutes excess revenue is a retroactive order. It was argued by NLP that the
setting up of a reserve account would be the only method that would not involve any trespass on the principle of
non-retroactivity because the utility would know in advance that it had to set up its reserve account and could
therefore provide for it without running the risk of spending or distributing excess revenues in ignorance of the
fact that they would have to be held accountable for them.

98 For reasons already given, this argument is unconvincing. By virtue of the answers given to Question 1,
the utility knows that it is only entitled to earn a just and reasonable rate of return pursuant to any order made by
the Board to that effect under s-s. 80(1). It can monitor its financial progress and can organize its accounts in
such a way as to account for excess revenue so as to prevent the possibility of it being disposed of before any
subsequent order dealing with the excess may be made. The utility does not need an express order of the Board
requiring it, as a general rule, to set up a reserve account for this purpose. Nevertheless, the use of a reserve
account is a convenient way of doing this. It may well be, however, that the Board may, through other directions
with respect to the manner of keeping accounts, develop other accounting procedures that will enable the utility
to identify excess returns and to segregate them for other use.

99 A reserve fund could be ordered by the Board to be used in the future to improve service, or to keep rates
low or for some other purpose that is consistent with the objectives and policies of the legislation. Whether the
advancement of these policies is done formally through the use of a reserve fund or through some other
mechanism such as an order setting further rates, tolls and charges taking the prior excess revenue into account,
the utility should not be prejudiced, in light of the fact that it knows that it is not entitled to earn a return in
excess of a just and reasonable return.

100 A rebate to consumers would also be permissible since it would have the indirect effect of ex post facto
keeping the rates low. While it is true that any rebate would not, because of the fluid nature of the customer
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base, result in a return to exactly the same body of consumers who had paid the original rates, this is not an
insuperable objection to using this type of mechanism. Penning[FN76] observes:

As a practical matter, however, at least some of this concern appears misplaced. By far the majority of
today's rate payers for the majority of regulated public service utilities were also yesterday's rate payers -
especially since the time frames at issue are typically not more than a year or two. So the unfairness
argument about cost allocation loses some of its force. Furthermore, to the extent it is still present, it can be
dealt with through the choice of mechanism design - so instead of adjusting all rates, through either
surcharges or refunds, the individual customers who met the timing criteria would receive an adjustment to
their bill.

101 This recognition was echoed by Gonthier, J. in the Bell Rebate case[FN77] as follows:

...it is true that the one time credit ordered by the appellant will not necessarily benefit the customers who
are actually billed excessive rates. However, once it is found that the appellant does have the power to make
a remedial order, the nature and extent of this order remain within its jurisdiction in the absence of any
specific statutory provision on this issue. The appellant admits that the use of a one time credit is not the
perfect way of reimbursing excess revenues. However, in view of the cost and the complexity of finding
who actually paid excessive rates, where these persons reside and of quantifying the amount of excessive
payments made by each, and having regard to the appellant's broad jurisdiction in weighing the many
factors involved in apportioning respondent's revenue requirement among its several classes of customers to
determine just and reasonable rates, the appellant's decision was imminently reasonable...

102 Accordingly, I conclude that each of the Revenue Reduction, Reserve Fund and Rebate approaches to

	

dealing with excess returns are within the jurisdiction of the Board and could, in particular circumstances, all
constitute reasonable responses to a finding that the utility has earned in excess of a just and reasonable return.

103 I would also add that the setting up of a reserve fund in a given case does not exhaust the ways in which
the Board may deal with excess revenue. The methodologies proposed are not mutually exclusive. The Board
has jurisdiction to deal with all revenue in excess of a just and reasonable return on rate base using one, or a
judiciously blended combination, of the methodologies identified.

104 Having said that, it must be emphasized that just because the Board has the jurisdiction to use these
approaches, the particular circumstances may well dictate that one or more of them may be inappropriate in a
given case. For example, the ordering of a rebate to consumers of the total amount of an excess return might not,
in the light of the general financial condition of the utility, be appropriate when measured against such
legislative objectives as the maintenance of the utility's sound credit rating. It might be appropriate, when all of
the interests are properly balanced, for the Board, for example, to order that only the excess over a stipulated
rate of return on equity, or some other measure, be refunded or otherwise dealt with. These are all matters to be
considered by the Board in a given case.

105 The answers to Questions 3 and 4 can be given as follows:

As to: 3(i) - Yes

3(ii) - Yes
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3(iii) - Yes

106 The answer to Question 4 is also "yes" on the assumption that what is being asked is not whether the
Board may retroactively revise a previous order but merely whether, applying a defined and understood concept
of excess revenue, (ie. an excess of a just and reasonable return on rate base) the excess so determined to have
existed in prior years may then be taken account of and applied in setting future rates, tolls and charges.

Question 5

Does the fact that the Board has advised the public utility that it is permitted to retain earnings in excess of
the rate of return determined by the Board to be a just and reasonable return, upon the rate base as fixed and
determined by the Board for each type of service supplied by the public utility, but not in excess of the
return determined by the Board to be a just and reasonable return upon the investment which the Board has
determined has been made in the public utility by the holders of common shares, affect the jurisdiction of
the Board to approve rates, tolls and charges on the basis queried in Question (4).

107 In order to understand the import of this question, it is necessary to review the approach taken by the
Board to the definition of excess earnings in past years.

108 In correspondence passing between NLP, Newfoundland Telephone Company Limited (which at that
time was regulated by the Board) and the Board during the late 1980's, there was considerable discussion as to
the manner of defining "excess revenue" for the purpose of the operation of the reserve account which the Board
had required the utilities to maintain for that purpose. As a result of these discussions, the Board approved a
change in the utilities' systems of accounts to recognize a new definition of excess earnings. As indicated, this
was accomplished by defining the excess revenue account in the utilities' system of accounts as follows:

This account shall be credited with any revenue in excess of the maximum return on common equity
determined by the Board at the previous rate hearing to be refunded to customers or used for such purposes
as the Board may order.

109 By the operation of this definition, the situation could occur whereby the utility might earn a rate of
return on rate base in excess of the maximum range of returns determined by the Board pursuant to s-s. 80(1) but
could nevertheless be within the range of return on common equity used by the Board for the purpose of
determining a just and reasonable return on rate base under s-s. 80(1). If that eventuality occurred, there would
be no requirement on the utility to pay anything into the excess revenue account; yet, the result would be that the
utility would have earned more than a just and reasonable return on rate base. In light of the answer given to
Question 1, the benchmark for determining excess revenue is the range of return on rate base determined by the
Board to be just and reasonable. Does the Board have jurisdiction to deal with this money as excess earnings in
light of the fact that it has defined excess earnings for the purposes of the utility's accounting by reference to the
maximum return on common equity?

110 Question 5, we were told, attempts to address this issue. As phrased, however, the question merely asks
whether the fact that the Board has "advised" (presumably, in the form of its order changing the definition of
excess revenue for the purposes of the establishment of the excess revenue account) the utility of this new
definition of excess revenue "affect" the jurisdiction of the Board to approve rates, tolls and charges. The short
answer to this question, strictly construed, is "no". The Board cannot limit its jurisdiction, in the sense of its
legal power, by determinations made in exercise of its powers. It either has the jurisdiction or it does not.
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Whether it chooses to exercise the jurisdiction is another matter.

	

11I As a result of the discussions at the hearing, however, it is apparent that there is a more fundamental
issue at stake. The assumption appears to be that if the Board chooses to define excess revenue for the purpose
of establishment of the excess revenue account in terms of revenue earned in excess of the maximum return on
common equity, it is in effect saying that revenue earned below that maximum but which happens to be in
excess of the just and reasonable return on rate base as determined by the Board under s-s. 80(1) is necessarily
money which the utility can keep. This position is obvious from the arguments made by counsel for NLP since
his position has been throughout that excess revenue has no meaning other than by reference to the definition
used for the purposes of the excess revenue account. As indicated previously,[FN78] this is not a correct
interpretation of the situation. The same assumption is also apparent from the position taken by the Consumer
Advocate who argues that the decision of the Board to define excess revenue for the purpose of the excess
revenue account in terms of exceeding the return on common equity, as opposed to rate base is ultra vires the
Board because the Board must determine excess revenue by reference to revenues which are earned in excess of
a just and reasonable return on rate base.

112 The assumption that the definition of excess revenue for the purpose of the operation of the reserve
account is equivalent to the concept of excess revenue flowing from earnings in excess of a just and reasonable
return on rate base as prescribed under s-s. 80(1), is false. I agree with the Consumer Advocate, for reasons
already given [FN79], that any revenues earned in excess of the maximum range of a just and reasonable return
on rate base are revenues to which the utility is not automatically entitled. It does not follow, however, that for
the purposes of regulating the accounts of the utility, the Board is prevented from requiring payment into an
excess revenue account on a different basis (provided it does not deprive the utility of the level of return on rate
base to which it has been determined to be entitled). The Board can and should deal with all revenue earned in
excess of a just and reasonable return on rate base; however, it does not have to require that all of it be paid into
an excess revenue account.

	

113 As indicated in the answer to Question 3 and 4, the Board has a broad jurisdiction as to how to deal
with the excess and it may well be that, in the circumstances obtaining, it will determine that only a portion (i.e.
that portion above the maximum return on common equity) should be paid into a reserve account. It might
determine that the rest should be rebated to consumers or used by the utility in furtherance of the objective of
ensuring that it maintains a sound credit rating in the financial markets of the world. In short, there is nothing
wrong in principle with the Board defining excess revenue for the purposes of a reserve account differently from
the notion of excess revenue as determined by a comparison with a just and reasonable return on rate base as
determined by s-s. 80(1). In so doing, however, the Board ought not to assume that any additional excess
revenue ought necessarily to be returned to the utility to be used as it sees fit. The Board has jurisdiction, and in
exercise of its legislative mandate it ought to exercise that jurisdiction, to make a determination as to how that
remaining excess revenue, if any, should be dealt with consistent with the objectives and policies of the legislation.

114 Accordingly, the technical answer to Question 5 is "no" but so as to limit any confusion over the
implications of the wording of the question, I would add that the Board has jurisdiction to define excess revenue
for the purposes of maintenance of a reserve account by reference to the maximum level of return on common

	

equity (or any other appropriate measure for that matter) but that does not mean that the Board may for all
purposes define the level of excess revenue to which the utility is not entitled by reference to that measure;
rather, the Board must determine, on the specific circumstances of the case, what is to be done with respect to
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any excess revenue measured against a just and reasonable return on rate base. If all or a portion of the excess
revenue, measured against the return on rate base, is not ordered to be paid into a reserve account, it must
nevertheless be dealt with in some other manner consistent with the objects and policies of the legislation. It
should not be simply assumed that such excess revenue if not required to be paid into a reserve account belongs
to the utility to be dealt with as it sees fit.

Question 6

Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be approved
taking into account the amount of expenses previously incurred by the public utility which the Board may
now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to operating
account notwithstanding that such classes of expenses were allowed as reasonable and prudent and properly
chargeable to operating account.

115 The just and reasonable return on rate base which the Board determines that the utility is entitled to
earn annually is "in addition to those expenses which the Board may allow as reasonable and prudent and
properly chargeable to the operating account..,"[FN80]. Thus, in the process leading up to the prospective setting
of rates, the Board may look at the type and level of projected expenses of the utility in the test year and
determine whether they are reasonable and, if not, only allow, for the purposes of calculation of a just and
reasonable return on rate base, such types and levels of expenses as are, in the opinion of the Board, reasonable.

116 In the 1991 rate hearing, certain types and levels of projected advertising expenses were approved by
the Board. At the 1996 rate hearing, it was suggested that in the light of what actually happened in the years
subsequent to 1991, the utility had in fact incurred advertising expenses well in excess of the amounts approved
as reasonable and also of a type different from those which were approved, i.e. for corporate image building
rather than related to the supply of service. The issue posed by Question No-6 is whether expenses of a class
which were previously approved as reasonable but which are in excess of the projected amounts can be
disallowed by the Board for the purposes of rate regulation.

117 The level of operating costs is obviously an important factor in fixing rates. It is generally accepted that
Board supervision as to reasonableness of such costs is therefore essential to effective regulation.[FN81] Phillips
describes the matter thus:

Commissions seldom challenge expenditures controlled by competitive forces, such as those for plant
maintenance, raw materials and labor. Conflicts do arise over whether certain expenditures should be
charged to operating expenses or paid for by owners out of earnings.

Management might vote itself high salaries and pensions. Payments to affiliated companies for fuel and
services might be excessive. Expenses for advertising, rate investigations, litigation and public relations
should be closely scrutinized by the commissions to determine if they are extravagant or if they represent an
abuse of discretion. In all cases, moreover, the commissions should require proof as to the reasonableness of
a utility's charges to operating expenses.[FN82].

Accordingly, the power todetermine reasonable rates necessarily requires supervision of operating expenses.

118 In defining the parameters of such supervisory power, however, the Board must account for a
competing principle, namely, that the Board is not the manager of the utility and should not as a general rule
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substitute its judgment on managerial and business issues for that of the officers of the enterprise[FN83].

119 Nevertheless, it is recognized that regulatory boards have a wide discretion to disallow or adjust the
components of both rate base and expense[FN84]. In an American case[FN85] the matter was put as follows:

	

The contention is that the amount to be expended for these purposes is purely a question of managerial
judgment. But this overlooks the consideration that the charge is for a public service, and regulation cannot
be frustrated by a requirement that the rate be made to compensate extravagant or unnecessary costs for
these or any other purposes.

120 Having said that, however, there will-normally be a presumption of managerial good faith and a certain
latitude -given to management in their decisions with, respect to expenditures. In the United States, the test
for disallowance is usually "abuse of discretion" showing "inefficiency or improvidence" or "extravagant or
unnecessary costs".[FN86].

121 When the issue becomes a retrospective examination of actual expenses as compared with what was
projected and determined to be reasonable and prudent, there ought, similarly, to be caution exercised before
determining that an expense was improperly incurred. The circumstances facing a utility are not static and a
considerable latitude has to be given to the decisions of management in making expenditures to respond to the
new situations as they present themselves.

122 Nevertheless, it is still within the jurisdiction of the Board to supervise and review both the type and

	

level of expenses incurred by the utility in respect of its operations. If it did not have that jurisdiction, the actual
rate of return earned on rate base in a given year would be subject to manipulation by the utility as, for example,
in a year where near the close of the fiscal period it appears that the rate of return will be more than anticipated,
the utility, if totally unsupervised, could make large expenditures, unrelated to the delivery of service, simply to
bring the rate of return in line with what had been projected.

123 The jurisdiction of the Board to take account of deviations from estimates of expenses when setting
future rates does not differ from that pertaining to its jurisdiction with respect to taking account of excess
revenue. The disallowance of an expense may lead, in effect, to a greater rate of return, and potentially to excess
revenue if the resulting actual adjusted rate of return is in excess of the previously determined acceptable range
of return. The excess revenue over a just and reasonable range of return on rate base can be dealt with by the
Board as discussed in the answers to Questions 3 and 4. It does not remain the property of the company.

124 Accordingly, the answer to Question 6 is "yes". In giving this answer, however, I would emphasize that
the question that was asked is a jurisdictional one. It does not give, in the circumstances of a particular case, a
wide unfettered power to "second guess" managerial decisions with respect to expenses. In this regard, I agree
with the comments of Phillips:

Public utilities ... cannot spend freely and expect all expenditures to be included as allowable operating
expenses. In effect, this means the commissions are permitted to question both the judgment and integrity of
management. And if rates must be high enough to yield sufficient revenue to cover all operating expenses,
the consumer has the right to expect that such expenditure will be necessary and reasonable.

At the same time, managerial good faith is presumed. Public utilities must be given the opportunity to prove
the necessity and reasonableness of any expenditure challenged by a commission (or intervenor). To justify
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an expenditure, a company must show that the expenses was actually incurred (or will be incurred in the
near future), that the expense was necessary in the proper conduct of its business or was of direct benefit to
the utility's rate payers, and that the amount of the expenditure was reasonable. Moreover, it must be
emphasized again that a public utility may still spend its money in any way it chooses. Management's
function is to set the level of expenses; the commission's duty is to determine what expense burden the rate
payer must bear.

Question Nos. 7 and 8

	

(7) Does the Board have jurisdiction to require a public utility to maintain:

(i) a ratio; or

(ii) a ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to
require a public utility to obtain its capital requirements by the issue of specific financial instruments,
whether common shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness
payable in more than one year.

125 These two questions will be considered together because the issues they raise are interrelated.

126 In theory, both the overall level of capitalization and the individual components of a utility's structure
are of interest to regulatory boards. Clearly, if a utility is allowed to engage in financing practices which result
in overcapitalization, the whole viability of the enterprise may be threatened with consequent impact on the
delivery of service to the public.

127 Furthermore, unlike in competitive conditions where the enterprise would not be able effectively to
raise its prices over those of its competitors even if its costs of capital were excessive, overcapitalization of a
regulated utility may well affect rates. That is because, in principle, rates must be set at such a level as to allow
for recovery of the utility's costs, including its costs of capital, as well as a just and reasonable return.
Overcapitalization, if uncontrolled, would increase the utility's costs and hence its rates. If the utility is not
permitted to recover its costs in this regard it will, like any unregulated business, face bankruptcy with the
consequence of disruption of service to customers. Overcapitalization may therefore indirectly put an upward
pressure on rates to ensure the continued viability of the utility to enable service to be maintained. Alternatively,
service may suffer.

128 Arguably, the purpose of s. 91 of the Act is to enable the Board to control the risk of overcapitalization
and its impact on the viability of the utility, or at least on its credit standing. By examining each proposed new
security issue in advance, the Board has a chance of minimizing the adverse effects of overcapitalization before
the occur.

129 The composition of a utility's capital structure, that is, the mix of debt and equity, is also a matter that is
necessarily of interest to regulatory boards.

130 Because the costs of the individual components of a utility's capital structure, i.e. the embedded costs of

© 2014 Thomson Reuters. No Claim to Orig. Govt. Works

https -.//canada.westlaw.com/printlprintstream.aspx?rs=WLWCRSWI 3. 14&destination=atp... i/7/2014



Page 37 ot57

Page 36
1998 CarswellNfld 150, (sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 164 Nfld. & P.E.I.R. 60,
(sub nom. Reference re s. 101 of the Public Utilities Act (Nfld.)) 507 A.P.R. 60, 164 Nfld. & P.E.I.R. 60

debt and preference shares and the reasonable rate of return on common equity, are given a weighted cost,
proportional to their share of the total capital structure, for the purpose of deriving a reasonable rate of return on
rate base, the level of the actual proportional share of each component will necessarily have an effect on the

	

result of the overall determination of a just and reasonable return on rate base. The makeup of the utility's capital
structure can therefore influence that determination.[FN87]

131 PhilIips[FN88] expresses it this way:

...the traditional theory of business finance holds that the average cost of capital to a firm varies with the
capital structure upon which it is based. The interest rate on debt is normally lower than the cost of equity
capital. Consequently, within limits determined by such factors as the risk of a business, the overall cost
may be somewhat lower when the debt-equity ratio is high than when the debt-equity ratio is low.

	

It is too simplistic, however, to say that in all cases, the higher the debt equity ratio, the lower will be the overall
costs of capital. As deGrandpr6[FN89] points out:

It is often argued that if utilities increased their debt ratio, their cost of capital would be reduced since the
cost of debt is less than the cost of equity. This may be true, but then the rate of return would have to be
increased under the risk factor since the interest has to be paid before dividends and the investor might find
himself deprived of dividends because of insufficient earnings.

The debt equity ratio can, therefore, have a complicated effect. What is undeniable, however, is that the debt-
equity mix does have an effect on the rate of return. Hence, it is something which, in principle, should come
within the regulatory umbrella in fulfilment of the policies of keeping the costs to consumers low and of
ensuring a sound credit rating for the utility. The higher the cost of capital, the higher will be the return
necessary to be awarded to the utility to enable it to maintain a sound credit rating in world financial markets.
This would inevitably lead to higher rates, tolls and charges which would work against the policy of providing
power to consumers at the lowest possible cost consistent with reliable service.

132 From this, the Consumer Advocate and the Board itself argued that it is a necessary and appropriate
power on the part of the Board to regulate the ratio of debt to equity in a utility's capital structure. Without such
a power, the Board is limited, it was suggested, in its ability to ensure that sources and facilities for the
production, transfer and distribution of power are managed and operated in a manner that would result in power
being delivered to consumers at the lowest possible cost consistent with reliable service.

133 In like manner, it was argued that the Board has the power, as a necessary incident of the legislative
scheme, to stipulate, from time to time, that a public utility must obtain its capital requirements by the issue of
financial instruments of a specified nature.

134 Granting that the level of overall capitalization and the composition of the capital structure of a utility
are both matters of regulatory concern, at least insofar as they affect the utility's rate of return on rate base and
hence the cost to consumers of the delivery of reliable service, the question to be determined is the degree of
intrusion which the Board may undertake into the financial affairs of the utility. Can it be proactive and, as
Question 7 suggests, "require" the utility to maintain a particular debt equity ratio or, as Question 8 implies,
"require" the utility to finance its activities in a particular way, or is it limited to passive disallowance of
particular financing in a particular financing proposals either in the process of setting rates or in the course of
other applications?
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135 In approaching these questions, it has to be remembered that there is no such thing as one ideal capital
structure. It is a function of economic conditions, business risks and "largely a matter of business judgment".
[FN90] Furthermore, a given capital structure cannot be changed easily or quickly. As well, the long-term
effects of changes on capital structure on the enterprise and on the future cost of capital may not be easily
predictable. Capitalization decisions also have other business dimensions that transcend the considerations
relevant to this issues directly presented in the regulatory process.

136 All of these considerations favour an approach that, in principle, should limit the degree of intrusion by
the Board into the managerial control by the utility over financial decision-making. As emphasized earlier
[FN91] the powers of the Board should be generally regulatory and corrective, not managerial. A debate has
nevertheless occurred over whether regulatory agencies can and should "fix" debt-equity ratios and restrict new
financing techniques to specified types of instruments.[FN92] Phillips notes that:

These methods, however, have limitations. For example, since the financial conditions of individual utilities
vary, no one ratio of debt to equity is correct. The refusal to approve a bond issue may lead to no issue at
all, since, if a utility's earnings are insufficient to maintain its stock at par, it is in no position to issue more
stock; bonds are the only way new capital can be raised. As a result of these problems, few commissions are
willing to substitute their judgments for those of management ...[FN93]

137 An alternative to actual intrusion into the utility's financial affairs in the form of a direction as to how
the enterprise should be structured is for the regulator, for the purpose of setting rates, to base its estimates of

	

the cost of capital on a hypothetical appropriate capital structure, thereby disregarding the utility 's actual
capitalization[FN.94]. The justification for this approach is given by Phillips who, citing other authors, states:

	

Locklin has argued that most commissions 'disregard actual capital structures and set up an ideal or normal

	

structure for the purpose. To do otherwise would burden the public with the higher costs of obtaining capital
that result from a capital structure that is something less than ideal, and may, in fact be quite unsound'. And
Rose argues: 'When a commission in determining cost of capital disregards the actual capital structure or a
capital structure proposed by management it is no more invading the domain of management than when it
disregards unreasonable expenses for labor, fuel, or other productive factors in prescribing rates'. [FN95].

It appears, however, that actual capitalization has also been used as a basis[FN96]. Nevertheless, the arguments
in favour of the ability of the Board to disregard the, actual capital structure in an appropriate case and base its
determination upon a hypothetical structure are convincing. Indeed, this has occurred in Canada.[FN97] Without
such a power, the Board would not be able effectively to fulfill its mandate of promoting the delivery of reliable
service to consumers at the lowest possible cost and at the same time maintaining a sound credit rating for the
utility in the financial markets of the world. Having said that, in exercising that power, it goes without saying
that the Board ought to have a healthy respect for managerial judgment[FN98] in such matters since if a
hypothetical capital structure is used that is too far off the mark of the actual structure, it may in practical terms
make the utility unable to meet its actual commitments, thereby threatening its credit standing and possibly
affecting service to customers.

138It is not necessary to go further, for the purpose of promotion of the objectives and policies of the
legislation, and accord to the Board a power of actual intrusion into the capital structure, of the utility. The
distinction between actual intrusion and disallowance for rate making purposes is justified in the context of the
existing legislation and enables the Board o respect the principle of general deference to managerial decisions.
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139 The question that remains is whether s. 91 of the Act, which is the only provision expressly dealing
with the powers of the Board respecting capital structure, can be said, either expressly, or by necessary
implication, to accord greater powers to the Board.

140 On its face, s. 91 appears to be limited to a situation where the Board may approve or disapprove of a
particular proposal from the utility for the issuance of a proposed form of securities. It is expressed in terms of a
power of negative disallowance rather than positive direction.

141 As noted previously[FN99], s. 91 enables the Board to control the level of overall capitalization. Is that

	

the only purpose for which a disallowance under s. 91 can be made? Obviously, an indirect effect of an approval
or refusal of a particular security issue could be to affect the utility's future proposed debt-equity ratio and hence
the composition of its capital structure. In practical terms, the power to disallow a specific proposal will enable
the Board to exercise at the very last, by means of moral suasion in discussion, a degree of positive influence
over total capitalization as well as capital structure. The power of disallowance under s.91 may, in my view, be
used, in appropriate cases, to further such objectives. Subsection 91(3) requires the Board, before approving a
security issue, to be satisfied that it is in accordance with law and "for a purpose approved by the Board".
Accordingly, so long as the power of approval or disallowance under s. 91 is exercised in a manner that is
consistent with and in furtherance of any of the policies which the legislation was designed to serve, it will be
within the jurisdiction of the Board to so act. In what way, the Board may influence the total level of
capitalization as well as the particular debt-equity ratio. It ^ does not, however; permit the Board to direct the
,utility, toraise money.in• a particular way or to maintain a particular debt-equity ratio. In other words, it cannot
be used as a springboard for an aggressive intrusion into the day to day,financial and managerial, decision
making of the utility with respect to the capital structure of the enterprise. Nor can the general policies
underlying the legislation justify such a power. As indicated, financing is undertaken for considerations that are
not necessarily directly related to utility regulation. Furthermore, it has also been noted that, within the
regulatory context, .the. utility is still subject to business risks and the effects of management decisions and the
utility, other things being equal; ought to have, the power to respond to that zone of risk. To that extent, :the
utility must be able to make financial decisions, related to the overall health of the enterprise for reasons other
than, strictly regulatory ones, provided that in so doing it does not trespass on the objectives and policies of the
legislation.

142 Accordingly, while recognizing that a degree of influence over the utility's capital structure and over
the choice of financial instruments to be used in financing the enterprise can be exercised by means of the
powers conferred by s. 91 and the powers inherent in the regulatory scheme itself, the answers to Questions 7
and 8, insofar as the questions imply an ability to directly stipulate particular financing results, is, in each case, "no".

General Observations

143 In answering the foregoing questions, it is worth emphasizing that the answers are given in terms of the
jurisdiction of the Board. The fact that the Board may have jurisdiction, in the sense of legal power, to do
something does not mean that, in a particular case, the power ought to be exercised. In the arguments which
were presented on the hearing of the stated case, it was apparent that some of the positions taken by a party were
being advanced out of a concern that if the jurisdiction was conceded, it would necessarily follow that the Board
would exercise its power in a manner adverse to that party.
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144 The question of whether the Board should in fact exercise powers within its sphere of jurisdiction and
the question of the manner in which those powers should be exercised raise very different considerations. It
must always be remembered that, as has been emphasized throughout this opinion, the Board is charged with
balancing the competing interests of the utility and the consumers of the service it provides. Neither set of
interests can be emphasized in complete disregard of the interests of the other. Thus,,; in choosing, to exercise a
particular power within the Boards jurisdiction, the Board must always be mindful of. whether,, in so_ acting, it
will be furthering the objectives and policies of the legislation and doing so in a manner that amounts , to a
reasonable balance between the competing interests involved.

Opinion

145 Pursuant to s. 101 of the Act, I would summarize my opinion on the questions posed as follows:

Question 1(i) Yes

Question 1(ii) No

Question 2 Yes

Question 3(i) Yes

Question 3(ii) Yes

Question 3(iii) Yes

Question 4 Yes

Question 5 No

Question 6 Yes

Question 7 No

Question 8 No

I emphasize that inasmuch as the import of the answers given depends on my interpretation of the questions
posed, it is necessary to read the answers in the context of the rest of this Opinion.

146 Pursuant to s. 102, the Deputy Registrar of the Court is directed to remit this Opinion to the Board.

O'Neill, JA.:

	

( i Stea1+i

147 The Board of Commissioners of Public Utilities (the Board) is a statutory body existing under the
provision of the Public Utilities Act, R.S.N. 1990, c. P-47, as amended (the Act).

148 The general powers of the Board are set out in s. 16 of the Act:

The board shall have the general supervision of all public utilities, and may make all necessary
examinations and inquiries and keep itself informed as to the compliance by public utilities with the law and
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shall have the right to obtain from a public utility all information necessary to enable the board to fulfil its
duties.

149 In addition to the powers and obligations given to and imposed on the Board by the Act, the Board has
certain duties and powers under the Electrical Power Control Act, 1994, Chapter E-5.1, as amended and, by s. 4
of that Act, is specifically directed to "implement the power policy" of the Province, as set out in s. 3 of that
Act, and in doing so to apply tests "which are consistent with generally accepted sound public utility practice".

150 By s. 101 of the Act, the Board may, of its own motion, state a case in writing for the opinion of the
Court upon a question which in the opinion of the Board is a question of law.

151 On August 14, 1996, the Board stated a case requesting the opinion of the Court with respect to certain
specific questions as set out therein. Following an application for directions, the court ordered that, inter alia,
certain parties be notified of the proposed hearing. Subsequently Newfoundland Light & Power Co. Ltd., a
utility, and "the Consumer Advocate" were granted status to appear and be heard at the hearing before the court.

152 In its application to the Court, the Board stated that in the course of a hearing before it, the submissions
of various parties raised questions as to the jurisdiction of the Board under the Act and the Board thereupon
stated a case for the Court upon the following questions:

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public utility
may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the
public utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the
holders of common shares.

(2) Does the Board have jurisdiction to set the rates of return referred to in Question (1) as a range of
permissible rates of return.

	

(3) Should a public utility earn annually a rate of return which is in excess of the rate of return
determined by the Board to be just and reasonable, either on:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the
public utility; or

(ii) the investment, which the Board has determined, has been made in the public utility by holders
of common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the
succeeding year, or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of
adjusting rates, tools and charges of the public utility at a future date; or
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(iii) require the public utility to rebate the excess earnings to customers of the public utility?

(4) Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the
public utility, or

(ii) the investment, which the Board has determined, has been made in the public utility by the
holders of common shares,

in prior years.

(5) Does the fact that the Board has advised the public utility that it is permitted to retain earnings in
excess of the rate of return determined by the Board to be a just and reasonable return, upon the rate
base as fixed and determined by the Board for each type of service supplied by the public utility, but
not in excess of the return determined by the Board to be a just and reasonable return upon the
investment which the Board has determined has been made in the public utility by the holders of
common shares, affect the jurisdiction of the Board to approve rates, tools and charges on the basis
queried in Question(4).

(6) Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be
approved taking into account the amount of expenses previously incurred by the public utility which the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable
to operating account notwithstanding that such classes of expenses were allowed as reasonable and
prudent and properly chargeable to operating account.

(7) Does nhe Board have jurisdiction to require a public utility to maintain:

(i) A ratio; or

(ii) A ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

(8) Does the Board, upon an application pursuant to Section 91 of the Act or otherwise, have the
jurisdiction to require a public utility to obtain its capital requirements by the issue of specific financial
instruments, whether common shares, preferred shares, stocks, bonds, debentures or evidence of
indebtedness payable in more than one year.

Question #1

(1) Does the Board have jurisdiction pursuant to the Act to set and fix the return which a public
utility may earn annually upon:

(i) the rate base as fixed and determined by the Board for each type of service supplied by the
public utility; and/or

(ii) the investment which the Board has determined has been made in the public utility by the
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holders of common shares.

153 It may be useful to set out here the relevant parts of ss. 37, 70 and 80 of the Act:

37 (1) A public utility shall provide service and facilities which are reasonably safe and adequate and just
and reasonable.

70.(1) A public utility shall not charge, demand, collect or receive compensation for a service performed by
it whether for the public or under contract until the public utility has first submitted for the approval of the
board a schedule of rates, tolls and charges and has obtained the approval of the board and the shall be the
only lawful rates, tolls and charges of the public utility, until altered, reduced or modified as provided in
this Act.

80.(1) A public utility is entitled to earn annually a just and reasonable return as determined by the board on
the rate base as fixed and determined by the board for each type or kind of service supplied by the public
utility but where the board by order requires a public utility to set aside annually a sum for or towards an
amortization fund or other special reserve in respect of a service supplied, and does not in the order or in a
subsequent order authorize the sum or a part of it to be charged as an operating expense in connection with
the service, the sum or part of it shall be deducted from the amount which otherwise under this section the

	

public utility would be entitled to earn in respect of the service, and the net earnings from the service shall
be reduced accordingly.

(2) The return shall be in addition to those expenses that the board may allow as reasonable and prudent and
properly chargeable to operating account, and to all just allowances made by the board according to this Act
and the rules and regulations of the board.

(4) The board may use estimates of the rate base and the revenues and expenses of a public utility.

154 In the past, the Board has ordered that a just and reasonable return for a utility is "determined" to be
between two stated percentages of its annual rate base for a test year, and ordered the utility to file, for
examination by the Board, a schedule of rates, tolls and charges which will comply with the Board's
determination, and, if so found to comply, approval is granted for those rates, tolls and charges.

155 The rate base is arrived at by calculating the utility's net investment in plant and equipment required for
the rendering of the regulated service.

156 While not having fixed the return which the utility may earn, the Board has, in its orders, directed that a
utility establish an "excess revenue reserve" into which revenue exceeding a certain rate of return on equity is to
be deposited.

157 The Board, in its order dated December 4, 1991, having fixed the average rate base for Newfoundland
Power for the year 1992, and having determined a just and reasonable return for Newfoundland Power on its
average rate base for that year, noted that that return would provide an opportunity for it to earn a somewhat
higher rate of return on common equity:
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A just and reasonable return for [Newfoundland Power is determined to be between 10.96% and 11.19% on
its average rate base for 1992, which will provide an opportunity to earn a rate of return on common equity
between the range of 13.00% to 13.50%.

158 The Board's position before the court was that since what is a just and reasonable return on rate base is
influenced by the proportion of the various financing components, including long term and short term debt and
preferred shares, it is imperative that the Board be able to set and fix the return which the holders of the common
shares in the utility may earn since the market conditions for debt could alter the return to the holders of the
common shares significantly.

159 Although s. 80 does not specifically provide for a rate of return for common shares, the determination
of a rate of return on the common shares of a utility is very much a part of the rate making process. Further, it
must be noted that by s. 3 of the Electrical Power Control Act, the policy of the Province is declared to be that
the rates to be charged, either generally or under specific contracts, for the supply of power within the Province
"should provide sufficient revenue to the producer or retailer of the power to enable it to earn a just and
reasonable return as construed under the Public Utilities Act so that it is able to achieve and maintain a sound
credit rating in the financial markets of the world...".

160 For Newfoundland Power it was argued that the Board has the jurisdiction to determine the just and
reasonable return on the rate base and, as part of that process, the jurisdiction to determine the return on
common equity, it being one of its sources of funds. I see no distinction between "determine" and "set and fix"
insofar as the jurisdiction of the Board here is concerned. The calculations and projections made by the Board in
arriving at the rate of return, whether specifically on rate base or the return on common equity, involve by their
very nature, looking into the future, estimating as best can be done the revenues and expenditures contemplated
for the utility's operations, the costs of money which may vary substantially, up and down, and then to fix a rate
base, and a just and reasonable return on that base upon which the rates, tolls and charges will be based and
approved.

	

161 Although the Board is supplied on a regular basis and has the authority to demand all the financial
information it requires of a utility, the rates are, in effect, established for relatively long periods, (in excess of
one year) and the likelihood of the accuracy of the forecasts which are necessarily made in setting the rate base
and the rates of return is somewhat diminished.

162 For the Consumer Advocate it was argued that s. 80(1) only gives the Board the jurisdiction to calculate
the rate of return on rate base and does not allow a calculation of what return the common equity shares will have.

163 As noted earlier, common shares constitute one of the components of the financial make-up of a utility
and, as argued by counsel for the Board, while, theoretically, the Board only determines a just and reasonable
return on the rate base as fixed and determined by it, in a practical sense, the return on common equity must be
considered as part of the mix in setting the return on rate base, just as are the rates of interest paid on preferred
shares, bonds and other financial obligations.

164 In the result, in my opinion, questions 1(i) and 1(ii) should be answered in the affirmative.

Question #2
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Does the Board have jurisdiction to set the rates of return referred to in question (1) as a range of
permissible rates of return?

165 There is no question but that the rate setting process of the Public Utilities Board is prospective and is
performed by the Board's making estimates of the myriad of factors which have to be considered. The problem
is exacerbated by the fact that the process is not one which is contemplated to be reviewed regularly or on a
short term basis. The meaningful interpretation of the word "return" as it appears in s. 80(1) allows for and, in
the circumstances, contemplates a range of rates of return. It follows then that a just and reasonable return,
though it may be stated as a fixed percentage, may be a range of rates which is determined to be just and
reasonable. In making such a determination, the Board is clearly acting within its jurisdiction. As noted earlier, a

	

consideration of a just and reasonable return on common equity as one of the components of the financial
investment in the company is a necessary part of the process of arriving at a just and reasonable return on rate
base, and this return may also be stated as a range.

166 I would answer question 2 in the affirmative.

Question #3

Should a public utility earn annually a rate of return which is in excess of the rate of return determined by
the Board to be just and reasonable, either on;

(i) the rate base as fixed and determined by the Board for each type of service supplied by the public
utility; or

(ii) the investment, which the Board has determined has been made in the public utility by holders of
common shares,

does the Board have jurisdiction to:

(i) require the public utility to use the excess earnings to reduce revenue requirements for the
succeeding year; or

(ii) require the public utility to place the excess earnings in a reserve fund for the purpose of adjusting
rates, the tolls and charges of the public utility at a future date, or

(iii) require the public utility to rebate the excess earnings to customers of the public utility?

167 Under s. 69 of the Act, the Board has very broad powers including requiring a public utility to set aside
from earnings monies in a depreciation account and creating and maintaining a reserve fund. Section 69 of the
Act is as follows:

69.(1) A public utility, if so ordered by the board, shall, out of earnings, set aside all money required and
carry it in a depreciation account.

(2) The depreciation account shall not, without the consent of the board, be spent otherwise than for
replacements, new constructions, extensions or additions to the property of the company.

(3) The board may by order require a public utility to create and maintain a reserve fund for a purpose
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which the board thinks appropriate, including the improvement of the public utility's status as a borrower or
seeker of funds for necessary maintenance or expansion of its operations.

(4) The board, in a case where it has made an order which has the effect of increasing a public utility's
revenues, may require the public utility to refrain from distributing as dividends until further order the
whole or a part of the extra revenue which is in the board's opinion attributable to the order.

	

168 The answer to the question also requires a consideration of the powers of the Board as set out in ss. 58
and 59 of the Act.

169 By ss. 58 and 59, the Board may prescribe the form of all books of account and records to be kept by
the public utility and to make its returns to the Board on such forms as may be prescribed by it. By s. 59, unless
otherwise ordered by the Board, the utility shall close its accounts at the end of each calendar year and shall file
with the Board its balance sheet, together with such other information as may be required by the Board, before

	

April 2nd of the year following. In effect, approximately three months after the close of the utility's financial
year, the Board is made aware of the exact financial position of the company at the end of the previous year and
of any other information which it may require.

170 It will be seen from s. 69(3) that the Board has the power to direct a utility to set up reserves out of
revenue to be used for replacement of equipment, new construction, extensions or additions to the property of
the company. As well, reserves may be ordered to be created which would have the effect of "improving the
status of the utility as a borrower or seeker or funds for necessary maintenance or expansion". There is a further
power which comes to the Board from s. 69(4) and that is to require the utility to set up a reserve of monies
which may have been in excess of those anticipated by the Board at the time of setting the rate of return and to
prevent the distribution of that money or any part of it as dividends until the further order of the Board.

171 In the setting of rates, the Board is looking into the future and addressing the anticipated revenues and
expenses of the utility with the many variables which may occur. It follows then that it must have the authority
to anticipate that there will be variations from what was forecast. While the rates, tolls and charges are set
following a hearing and only by an order following a hearing, the constant reporting which a utility must make
to the Board allows the Board to be kept informed as to the financial operations of the utility and, in the result,
to be aware of how these revenues and expenditures affect the rate of return anticipated by the Board and set out
in its order. At the same time, as stated earlier, the rate of return on rate base and on common equity are set not
as specific percentages but as a range.

172 In order P.U. 6-1991, the following appears at p. 56:

The applicant has applied for a rate of return on common equity in the range of 13.5% to 14.0%, with rates
set at 13.75%. The midpoint of the range was chosen since it is consistent with past practice and gives the
Company the motivation to strive for a higher range (up to 14.0%) while giving them an opportunity to
remain within the range if they are unable to come in on forecast (i.e. earn 13.5%)

And later at p. 72:

The Board orders a range of 13.00% to 13.50% be adopted as the Company's rate of return on common
equity with rates being set at the mid-point of the range, 13.25%. In the Opinion of the Board this will give
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[Newfoundland Power] the opportunity to earn a fair and reasonable return and will increase
[Newfoundland Power's] interest coverage in 1992 to 2.87 times.

The Board believes that [Newfoundland Power's] interest coverage in 1991 of 2.81 times at existing rates,
which is an increase from 2.7 times in 1990, together with the increase to 2.87 in 1992 is satisfactory.

173 In my view, when rates, tolls and charges are set, the revenues generated belong to the company. If the
net revenues are less than forecast and result in a return on rate base or on common equity less than as set out in
the Board's order, then that loss is the company's loss. Revenues which are greater than anticipated belong to the
company and any revenues in excess of those forecast by the Board as reflected in its order belong to the
company and cannot be used, except as discussed in the following paragraph, to reduce the revenues of the
utility in the future.

174 I see nothing to preclude the Board's directing that those revenues of a utility in excess of the top of the
range allowed by the Board in its order as a return on common equity, be set aside and maintained in a reserve
fund by an order of the Board, as contemplated by s. 69 "for a purpose which the [B]oard thinks appropriate,
including the improvement of the public utility's status as a borrower or seeker of funds for necessary
maintenance or expansion of its operations." I do not view any revenues of a utility in excess of those required
to achieve the higher point of the range of return either on rate base or on common equity as becoming excess
funds unless and until they are set aside by an order of the Board as authorized by s. 69. Until such order, these
funds remain the property of the utility and may be treated as such. The creation of a reserve fund is a power
given to the Board to be exercised as it sees fit. Indeed, s. 69(4) gives the Board the authority to "require the
utility to refrain from distributing as dividends until further order the whole or a part of the extra revenue which
is in the [B]oard's opinion, attributable to the order". Indeed, it may happen from time to time that circumstances
may so change following the making of an order that a utility may need to and may actually earn revenues in
excess of those contemplated by the Board when the last order was issued.

175 It follows from what I have said that the Board does not have the power to order rebates to the
customers of the utility other than out of such a reserve fund. To order a rebate from revenues other than those
which have been placed in a reserve fund and, in that sense, not available to the company directly, would be to
make a retroactive order. A sufficiently good reason for this is that just as additional billings are not permitted to
be made to customers because of revenues which have fallen below the range set when the order was made, so
any additional revenues may not be paid out. The role of rate making is prospective and this is itself in my view
would preclude any reaching back.

176 Reference should also be made to s. 80(l) which in may view contemplates, by the use of the words
"earn annually", that each year becomes a separate unit and the revenues from one year may not be applied to
another year so as to effect any change in the financial makeup of the utility, except through the use of the
reserve fund, which, on its creation by order of the Board, has the effect of removing funds from the particular
financial year affected by the order of the Board creating or ordering the placing of funds in the reserve fund
and, in effect, makes those monies unavailable for the general use of the utility, including the payment of
dividends to the holders of common equity.

177 I would answer question 3(i) in the negative, 3(ii) in the affirmative and 3(iii) in the negative.

Question #4
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Does the Board have jurisdiction to order that the rates, tolls and charges of a public utility shall be
approved taking into account earnings in excess of a just and reasonable return upon,

(i) the rate base as fixed and determined by the Board for each type of service supplied by the public
utility; or

(ii) the investment which the Board has determined has been made in the public utility by the holders of
common shares,

in prior years?

178 Although the Board's jurisdiction is to fix and determine a rate base which will enable the utility to earn
annually a just and reasonable return on that rate base, it follows that, depending on the range settled upon by
the Board in its order and considering that the rates, tolls and charges are set using the mid-point of that range as
a basis, the utility may, from time to time, record net revenues which are less than or more than that
contemplated by the range as set. Although the wording of s. 80 of the Act states that the utility is entitled to
earn a just and reasonable return, it does not follow that it may not nor should not have revenues in excess of
those contemplated. At the same time, for reasons which may be beyond the complete control of the utility, the
revenues received might be substantially below those anticipated when the rates, tolls and charges were set and
approved.

179 In my view, the Board cannot set rates, as argued by counsel for the Board, in a manner that would
compensate for prior "excess" earnings. At the same time, in setting rates, as it must do prospectively, the Board
must be alive to the various factors which may have caused the utility in any previous year to earn more or less
than that anticipated by the Board in its order, and it must factor those causes into the percentages and ranges for
return on rate base and for return on common equity in future orders.

180 I would answer question 4 in the negative.

Question #5

Does the fact that the Board has advised the public utility that it is permitted to retain earnings in excess of
the rate of return determined by the Board to be adjust and reasonable return, upon the rate base as fixed and
determined by the Board for each type of service supplied by the public utility, but not in excess of the
return determined by the Board to be a just and reasonable return upon the investment which the Board has
determined has been made in the public utility by the holders of common shares, affect the jurisdiction of
the Board to approve rates, tolls and charges on the basis queried in Question 4.

181 Counsel for the Board argued that the authority of the Board to amend, alter or rescind any order made
by it is plenary and the Board has full power to reconsider any order made previously by it, notwithstanding that
there is a right of appeal in respect of its decisions on questions of law. Further, he argued that the fact that the
Board has previously ruled or ordered a particular basis for the calculation of excess revenue does not preclude
the Board from considering the effect of such earlier decisions in determining what revenues will be required by
the utility in setting new rates based on a just and reasonable return in accordance with a new method of calculation.

182 Counsel further argued that since there is no fixed term for the continuing application of any approved
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rates, tolls or charges, the Board is not precluded from altering its previous order and assessing what is a just
and reasonable return based upon its current assessment of the utility. Counsel argued that s. 87(1) of the Act
clearly sets out that power:

87.(1) Where upon an investigation the rates, tolls, charges or schedules are found to be unjust,
unreasonable, insufficient or unjustly discriminatory, or to be preferential or in violation of this Act, the
board has power to cancel those rates, tolls, charges or schedules and declare void all contracts or
agreements, either oral or written, dealing with them upon and after a day named by the board, and to
determine and by order substitute those rates, tolls or schedules that are reasonable.

183 The investigation undertaken under s. 87(1) follows upon a complaint made to the Board as set out in s.
84(1) and following upon the procedures set out in ss. 85 and 86 of the Act.

184 The legislation empowers and indeed directs the Board to conduct a constant monitoring of the
financial position of the utility and gives the Board the authority to institute a correction process at any time. It
does not, in my opinion follow, as argued by counsel for the Board, that the Board in setting new rates, tolls and
charges may take into account earnings of the utility in previous years in excess of a just and reasonable return
upon the rate base or upon the investment which the Board has determined has been made in the public utility by
the holders of common shares. This is so notwithstanding that the Board has previously ordered or advised a
utility that it is permitted to retain earnings in excess of the rate of return determined by the Board to be a just
and reasonable return upon the rate base as fixed and determined by the Board where not in excess of the return
determined by the Boards to be a just and reasonable return upon the investment made by the holders of
common shares.

185 Counsel for the utility argued that the Board does not have jurisdiction to order that the rates, tolls and
charges shall be approved taking into account earnings in excess of a just and reasonable return, either on rate
base or on common equity, in prior years. Counsel further argued that such a power would "constitute
retroactive appropriation of past revenues for future purposes". He further argued that the only mechanism
available to the Board, where a utility earns in excess of the rate of return on rate base or on common equity, is
to require the utility to deposit excess revenue, as defined by the Board, into a reserve account in the year
earned. It is then, he argued, that the Board may approve the application of these funds as revenue in
determining the rates, tolls and charges for a future period but any funds not ordered to be deposited in the
reserve account are funds of the utility, belong to the utility, and cannot be considered in setting future rates. To
do so, he argued, would be to change the system of accounts so that funds which were not excess in a previous
year will then become excess and be brought forward - a retroactive order which is beyond the jurisdiction of the
Board.

186 For the Consumer Advocate it was argued that although the Board had advised the utility that it was
permitted to retain earnings in excess of the rate of return as determined by the Board, it is not precluded from
later making an order under s. 80(1) and s. 76 of the Act rescinding, altering or amending any existing order and
in declaring these earnings as excess revenue. The Consumer Advocate also argued that in light of its position
taken in response to question 4, the Board does not have jurisdiction to order that the "excess revenue" earned in
previous years by the utility should be taken into account in setting rates, tolls and charges in subsequent years
but that the Board must order that it be rebated to customers of the utility.

187 I agree with the position taken by the utility. I would answer question 5 in the negative.
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Question #6

Does the Board have jurisdiction to order the rates, tolls and charges of the public utility shall be approved
taking into account the amount of expenses previously incurred by the public utility which the Board may
now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to operating
account notwithstanding that such classes of expenses were allowed as reasonable and prudent and properly
chargeable to operating account.

188 The example given by the Board in its factum illustrative of the situation giving rise to question 6 is as follows:

In determining in 1991 what was a just and reasonable return on the basis of projection for test year, 1992,
the Board was presented with projections for the future cost of operating expenses including advertising.
The actual cost of advertising for 1995 exceeded the projection for 1992 by some $314,000.00. As such, the
amounts for advertising contemplated by the Board as being reasonable, prudent and properly chargeable to
operating account vary significantly for the year 1995 from the estimate upon which the Board determined a
just and reasonable rate of return.

189 Counsel for the Board argued that "the circumstances of a significant increase in expenses over the
estimates used for the test year is indistinguishable from the circumstances of an increase in net earnings. For
the same reasons as advanced by it in question 5, it argued that the Board had jurisdiction to order that the rates,
tolls and charges could be approved taking into account these expenses, previously incurred, but now considered
inappropriate to be allowed as reasonable and prudent.

190 For the utility, it was argued that once rates, tolls and charges are set, the resulting revenue belongs to
the utility except for any amounts which the Board may order to be deposited into an excess revenue account.
Further, although the Board has the authority to determine whether the expenses comply with s. 80(2), which
jurisdiction is necessary to ensure the integrity of the excess revenue account, the Board does not have
jurisdiction to disallow the amount of any operating expenses which is reasonable or which had previously been
allowed as a just allowance. Further, it argued that the Board may not disallow an expenses because it is of the
opinion that had it been the manager, it would not have made that expenditure. The question is whether the
expenditure is one that could have been made by a reasonable and prudent manager.

191 The utility further argued that there should be no "microscopic review" especially with the benefit of
hindsight. Counsel argued that the Board makes its annual review of the returns made by the utility and, in the
specific example here, the Board had obviously made the decision that that expense, although it exceeded
predictions, was reasonable (or at least the fact that it didn't say anything about it would indicate that it was
reasonable). That expense should not, except in very rare circumstances, be later held to be unreasonable. The
utility's position was stated in its factum as follows:

The Board does not have jurisdiction to order that rates, tolls and charges shall be approved taking into
account the amount of such "disallowed" expenses. The Board's jurisdiction is limited to disallowing
expenses which it determines not to be "reasonable and prudent and properly chargeable to operating
account" or otherwise not a "just allowance" under s. 80(2). The disallowance of an expense would lead to
the company earning a somewhat greater return on common equity for the purpose of the excess revenue
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account for the year in which the expense was incurred. However, this revenue remains the property of the
company and its shareholders unless the amount disallowed would mean that the company's return on
common equity would exceed the maximum return on common equity previously allowed by the Board. If
that were to occur, the amount which would be beyond the maximum return on common equity would be
deposited into the "excess revenue account".

192 For the Consumer Advocate, it was argued that the Board may take into account past expenses in order
to forecast more accurately future revenues and expenditures. However, its counsel argued that the Board does
not have jurisdiction to set future rates, tolls and charges designed to compensate for past expenses that the
Board may now consider inappropriate to be allowed as reasonable and prudent and properly chargeable to
operating account.

193 I agree with the arguments proferred by the utility and the Consumer Advocate.

194 I would answer question 6 in the negative.

Questions #7 & 8

Question #7

Does the Board have jurisdiction to require a public utility to maintain:

(i) A ratio; or

(ii) A ratio within a stated range of ratios

of equity and debt, as the means of obtaining the capital requirements of the public utility.

Question #8

Does the Board, upon an application pursuant to Section 91 or otherwise, have the jurisdiction to require a
public utility to obtain its capital requirements by the issue of specific financial instruments, whether
common shares, preferred shares, stocks, bonds, debentures or evidence of indebtedness payable in more
than one year.

195 In his decision which I have read in draft, Green, J.A. considered questions 7 and 8 together because, as
he stated, the issues they raise are interrelated. I agree with the reasoning of Green, J.A. in dealing with these
questions and I would answer both questions, as he did, in the negative.

196 I would also agree with the comments made by Green, J.A. in that part of his decision, entitled
"General Observations".

Conclusion

197 In the result then I would answer the questions posed as follows: 1(i) yes, 1(ii) yes, question 2 - yes,
question 3(i) - no, question 3(ii) - yes, question 3(iii) - no, question 4 - no, question 5 - no, question 6 - no,
question 7 - no, and question 8 - no.
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Order accordingly.

FN 1 R.S.N. 1990, c. P-47 as amended (hereinafter the "Act")

FN2 Act, s. 16

FN3 Act, s. 70

FN4 Act, s. 80

FN5 Board Orders P.U.6 (1991) and P.U.7 (1991)

FN6 Hereinafter, "NLP"

FN7 Pursuant to s. 117 of the Act. See OC 96-226; OC 96-236

FN8 S.N. 1994, c. E-5.1, as amended (hereinafter, the "EPC Act")

FN9 I acknowledge a large indebtedness to the following sources for much of the information referred to herein
about general regulatory principles and practice in North America: Charles F. Phillips, Jr. The Regulation of
Public Utilities (Arlington: Public Utilities Reports Inc., 1993); A.J. deGrandpr6, "Fair Returns for Utilities-
Concept or Reality?" (1970), 16 McGill L.J. 19; A.B. Jackson, "The Determination of the Fair Return for Public
Utilities" (1964), 7 Canadian Public Administration 343.

FN10 s. 4

FNI I See Bell Canada v. Canada (Canadian Radio- Television & Telecommunications Commission), [1989] 1
S.C.R. 1722 (S.C.C.) (hereinafter referred to as the "Bell Rebate case") where Gonthier, J. in response to an
argument that a regulatory board did not have a particular power because it was not expressly provided for in the
legislation stated at p. 1758: "This approach to the interpretation of statutes conferring regulatory authority over
rates and tariffs is only the expansion of the wider rule that the Court must not stifle the legislator's intention by
reason only that a power has not been explicitly provided for."

FN 12 "Nearly all the boards and commissions in the United States and Canada that regulate public utility rates
do so on the basis of allowing a public utility a 'return' on the 'value' of the public utility property. The return
that must be allowed is usually referred to as the 'fair return' ..." per Jackson, op.cit. fn.9, p. 343. See also Union
Gas Ltd v. Ontario (Energy Board) (1983), 1. D.L.R. (4th) 698 (Ont. Div. Ct.) per Anderson, J. at page 710: "By
way of general observation ... there are substantial similarities between the situation here and in the United
States, and authorities of courts in the United States are frequently referred to and considered..."

FN13 Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (U.S. 1944), per Douglas J. at page
603: "The rate-making process under the Act, i.e., the fixing of "just and reasonable" rates, involves a balancing
of the investor and the consumer interests"; Edmonton (City) v. Northwestern Utilities Ltd., [1929] S.C.R. 186
(S.C.C.), per Lamont, J. at pages 192-193: "The duty of the Board was to fix fair and reasonable rates; rates
which, under the circumstances, would be fair to the consumer on the one hand, and which, on the other hand,
would secure to the company a fair return for the capital invested".

FN14 deGrandpre, op.cit. fn. 9, p. 20. See also Union Gas Ltd v. Ontario (Energy Board) (1983), 1 D.L.R. (4th)
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698 (Ont. Div. Ct.) per Anderson, J. at page 710: "...it is the function of the [Board] to balance the interest of the
[utility] in earning the highest possible return on the operation of its enterprise (a monopoly) with the conflicting
interests of its customers to be served as cheaply as possible". See also Bell Canada v. Canada (Canadian
Radio-Television & Telecommunications Commission), [1989] 1 S.C.R. 1722 (S.C.C.) per Gonthier, J. at p. 1748.

FNIS EPC Act, s. 3(a)(iii)

FNI6 EPC Act, s. 3(a)(i)

FN 17 EPC Act, s. 3(b)(iii)

FNI 8 Act, s. 37(1)

FNI9 Act, s. 70(1). Although, unlike the legislation of some other jurisdictions, s. 70 does not expressly state
that the rates approved by the Board must be "reasonable" or "just and reasonable", that standard is nevertheless
imported into the approval process by virtue of the EPC Act, s. 3(a)(i) which declares the policy of the province
to be that rates must be "reasonable".

FN20 Act, s. 80(1)

FN21 British Columbia Electric Railway v. British Columbia (Public Utilities Commission), [1960] S.C.R. 837
(S.C.C.), per Locke, J. at page 848: "The obligation to approve rates which will produce the fair return to which
the utility has been found entitled is, in my opinion, absolute..."

FN22 Ibid., per Locke, J. at pages 845, 847.

FN23 Ibid., per Locke, J. at page 848: "I do not think it is possible to define what constitutes a fair return upon
the property of utilities in a manner applicable to all cases ...". This observation was adopted and followed by
this Court in Newfoundland Light & Power Co. v. Newfoundland (Public Utilities Commissioners Board)
(1987), 25 Admin. L.R. 180 (Nfld. C.A.) at page 193.

FN24 Bluefineld Waterworks & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679
(U.S. W. Va. 1923). (This case has often been referred and relied upon in subsequent decisions in the United
States and Canada, including in this Court. See Newfoundland Light & Power Co. v. Newfoundland (Public
Utilities Commissioners Board) supra, fn. 23 at page 193.)

FN25 Ibid., page 692.

FN26 Edmonton (City) v. Northwestern Utilities Ltd., [1929] S.C.R. 186 (S.C.C.), per Lamont, J. at page 193.

FN27 320 U.S. 591 (U.S. 1944)

FN28 deGrandprr op.cit. fn. 9, page 28

FN29 Ibid., page 37

FN30 supra, fn. 23 at page 194
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FN31 Ibid. page 194

FN32 Montana Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246 (U.S. S.D. 1951), per
Jackson, J. at page 251

FN33 Bell Telephone Co. of Canada, Re (1966), 56 B.T.C. 535 at page 731: "We are ... not persuaded that
reasonableness can, in practical terms, be expressed as a fixed point from which there can be no deviation. We
therefore propose to use a range of percentage earnings on total average capitalization."

FN34 Federal Power Commission v. Hope Natural Gas Co. Supra fn. 13 per Douglas, J. at page 603

FN35 In Northwestern Utilities, Re (1978), 89 D.L.R. (3d) 161 (S.C.C.), Estey, J. stated at p. 164: "The statutory
pattern is founded on the concept of the establishment of rates in futuro... [T]he Board must act prospectively
and may not award rates which will recover expenses incurred in the past and not recovered under the rates

	

established for past periods." [Of course, such an approach assumes that without such rates, the utility will
continue to be economically viable. If poor management leads to losses that threaten the very continued
existence of the utility, the Board may well have to set future rates at a level that will enable the utility to remain
operative so as to ensure continued service to customers. This is an unlikely scenario in view of the close
monitoring that the Board should exercise between rate hearings.]

FN36 EPC Act, s. 3(1)(b)(iii)

FN37 deGrandpre op.cit. fn. 9, page 26

FN38 "The fixing of tolls and tariffs that are just and reasonable necessarily involves the regulation of the
revenues of the regulated entity": per Gonthier, J. in Bell Canada v. Canada (Canadian Radio-Television &
Telecommunications Commission) supra, fn. I I at page 1747

FN39 4th ed. rev., 1968

FN40 J.B. Sykes (ed), 7th ed.

FN41 s. 64(1)

FN42 s. 64(2)

FN43 s. 68(4)

FN44 s. 70(1). This provision makes the scheme administered by the Board a "positive approval scheme"
(requiring advance approval of rates as being reasonable) rather than a "negative disallowance scheme"
(permitting the utility to set its own rates subject to user objection, which would only then trigger a review into
reasonableness), as those terms were explained by Gonthier, J. in the Bell Rebate case, supra, fin. 11 at p. 1758.

FN45 s. 78(1)

FN46 s. 78(2)

FN47 s. 91(1), (3)
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FN48 supra, paragraphs [21]-[23]

FN49 EPC Act, s. 3(b)(iii)

FN50 See, e.g., Board Order P.U.6 (1991), page 72

FN51 Phillips, op.cit., fn. 9, p. 389

FN52 See, e.g. P.U. 6 (1991) and P.U. 7 (1996-97)

FN53 Supra fn. 13 at p.199

FN54 supra fn. 23

FN55 Union Gas Ltd. v. Ontario (Energy Board), supra fn. 12

FN56 para.[30]

FN57 See Bell Canada v. Canada (Canadian Radio-Television & Telecommunications Commission), supra, fn.
11 at page 1733. Yvonne Penning, "The 1986 Bell Rate Case: Can Economic Policy and Legal Formalism be
Reconciled" (1989), 47 U of T Fac. L.R. 607 observes at p. 617: "The CRTC has developed the practice of
setting the allowed ROE on the basis of a one percentile range. While only one actual ROE - usually the middle
of the range - is used in the calculation of rates to be charged customers, all rates encompassed by the range, in
theory, represent a reasonable return. One reason for setting such a range is that it explicitly provides some
incentive for the company to be efficient; financial rewards due to efficiency or productivity gains would accrue
to the company's shareholders, rather than being passed on to consumers through lower prices." Another
rationale for a range approach is given by Penning later in her article at p. 621 where, after noting that the U.S.
Federal Communications Commission also employs ranges, states: "...it also serves a very useful administrative
function in that it limits the circumstances under which it would be necessary to alter rates on a prospective
basis, within the time period for which the range of rates of return was deemed to be reasonable, in response to
changing economic circumstances."

FN58 s. 58

FN59 s. 69(3)

FN60 Phillips, op cit. fh. 9, page 196

FN61 See, eg. Board Order P.U.6(1991), page 81

FN62 S. 80(4)

FN63 S. 3(a)(ii)

FN64 Northwestern Utilities, Re, supra fn. 35, per Estey, J. at p. 170: "...the Act does not prevent the Board
from taking into account past experiences in order to forecast more accurately future revenues and expenses of a
utility".

FN65 supra, fn. 11 at p..

	

4.
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FN66 See supra, para. [33]

FN67 Wabush (Town) v. Power Distribution District of Newfoundland & Labrador (1988), 71 Nfld. & P.E.I.R.
29 (Nfld. C.A.), per Goodridge, C.J.N. at p. 33.

	

FN68 op cit. fn. 57, pp. 608-610

FN69 Ibid, p. 610

FN70 E.P.C. Act, s. 3(b)(iii)

FN71 s. 3(b)(i)

FN72 s. 3(b)(iii)

FN73 s. 3(b)(iii)

FN74 Paras. [21]-[23]

FN75 Supra fn 11, at p. 1734

FN76 Op.cit. fn. 57 at page 619

FN77 supra, fn. 11 at page 1762 - 3

FN78 para.[73]

FN79 paras.[31], [50]

FN80 Act,s.80(2)

FN81 Phillips, op.cit. fn. 9, pages 256-257

FN82 Ibid. page 256

FN83 supra, para. 32

FN84 Union Gas Ltd. v. Ontario (Energy Board) supra fn. 12 per Anderson, J. at page 712.

FN85 Acker v. United States, 298 U.S. 426 (U.S. Ill. 1936), per Roberts, J. at pages 430-431

FN86 Phillips, op. cit. fn. 9, at page 258

FN87 deGrandprd op cit. fn. 9, page 26; Phillips op. cit. fn. 9, page 233

FN88 Phillips, op. cit. fn. 9, pages 388-389

FN89 op. cit. fn. 9, page 26. See also to the same effect Phillips, op. cit. fn. 9, page 233

FN90 Phillips, op. cit. fn. 9, p. 234
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FN91 paragraphs [31] - [32]

FN92 Phillips, op. cit. fn. 9, p. 236

FN93 Ibid.

FN94 Phillips, op. cit. fn. 9, pages 388-392

FN95 Ibid., page 389

FN96 Ibid., page 391

FN97 Bell Telephone Co. of Canada, Re, supra. fn. 33 at page 723: "...the Board has, when the circumstances so
warrant it, seen fit to adjust the company's debt-ratio for rate making purposes."

FN98 No doubt as a practical matter, the Board would also be hesitant to make assumptions respecting a utility's
capital structure for rate-making purposes, that are different from the actual structure which will have been
created as a result of previous approvals given by the Board (though perhaps in not as focused a context as a rate
hearing and without the benefit of argument from rate hearing participants, such as the Consumer Advocate) to
the issuing of individual share or other financial instruments in the past pursuant to s. 91.

FN99 paragraph [128]

END OF DOCUMENT
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372 THE STANDARD OF CARE

is to say, because of factors peculiar to the activity, the balance ought to he tilted
in the defendant's favour, making it more difficult for a victim to show that the
defendant's conduct ought to result in legal liability. This has been done by
imposing liability only when conduct can he characterized as grossly negligent.
Thus, for example, the Alberta Emergency Medical Aid Act 161 directs that doctors
and others who render emergency first aid assistance under certain circumstances
are not to be held liable for damages for injuries to, or the death of, a person
unless it can he established that these injuries or the death were caused by the
gross negligence of those rendering the assistance. As well, until recently the
highway traffic legislation of several provinces directed that those who gratui-
tously gave other people rides in their cars were not to he held liable to them for
injuries caused in a traffic accident unless the accident was caused by the gross
negligence or wilful and wanton misconduct of the host drivers. 11A Otherexamples
can he found in Municipal Government Acts1Ci' which relieve municipalities of
liability for injuries caused to persons or property as a result of slippery sidewalks,
unless the gross negligence of these defendants can he proved.'"

Legislation requiring that gross negligence he proved in order for a defendant
to he held liable for injuries caused has been criticized. It is clear that the phrase
`gross negligence' itself is not susceptible of a clear definition to assist courts in
deciding whether it has been shown)' It has frequently been defined in terms
which merely replace the words "gross negligence" with otherequally ambiguous
words, without actually clarifying the concept.'T" It has, for example, been de-

163

	

R.S.A. 2000, c. E-7, s. I.
164 The legislation varied slightly. Most stated that there was no liability unless there was "gross

negligence or wilful and wanton misconduct." The guest passenger discrimination provisions
have now been repealed.

165 For example, Alberta' s Municipal Government Act, S.A. 2000, e. M-26, s. 531. There are
numerous other legislative provisions establishing "gross negligence" as the standard of care,
for example, in relation to the activities of police, civil servants, and so on. See, for example,
the Police Act, R.S.B.C. 1996, c. 367, s. 21 applied in Doern v. Phillips Estate (1994), 23
C.C.L.T. (2d) 283, affirmed (1997), 43 B.C.L.R. (3d) 53 (C.A.), Noel (Committee oJ) v. Royal
Canadian Mounted Police (1995),119951 B.C.J. No. 1184, 1995 CarswellBC 342 (S.C.), and
Insurance Corp. ofBritish Columbia P. Vancouver(City) (1997), 38 C.C.L.T. (2d) 271 (B.C.
S.C.), affirmed (2000), 182 D.L.R. (4th) 366 (B.C. C.A.).

	

166 See, e.g., Ancvirs v. London (City) (1987), 48 D.L.R. (4th) 252 (Ont. H.C.). In Bannon v.
Thunder Bay (City) (2000).48 O.R. (3d) I (C.A.), leave to appeal al lowed (2001), 149 O.A.C.
198 (note) (S.C.C.), reversed (2002), 210 D.L.R. (4th) 62 (S.C.C.), the Court of Appeal upheld
the finding of the trial judge that the City's failure to plough or sand the sidewalk for one
month constituted "gross negligence" as required by the statute. The trial judge allowed the
claim, but the Court of Appeal reversed based on the plaintiff's failure to give the required
notice. The Supreme Court of Canada restored the trial judgment. More recent cases involving
falls on icy sidewalks are Crin.son v. Toronto (City), 2010 CarswellOnt 299, 316 D.L.R. (4th)

	

145 (C.A.) - liability found; Billings v. Mississauga (City), 2011 CarswellOnt 2166, 81
M.P.L.R. (4th) 175 (C.A.) - no liability; Ryan v. Sault Ste. Marie (City), 2009 CarswellOnt
2208, 55 M.P.L.R. (4th) 206 (C.A.) - municipality liable.

167 This was recognized by Anglin C.J.C. in Holland v. Toro to (1926), 59 O.L.R. 628 at 634
(S.C.C.), where the Chief Justice stated: "The term 'gross negligence' ... is not susceptible
of definition." See MacArthur, "Gross Negligence and the Guest Passenge r" (1960), 38 Can.
Bar Rev. 47 at 50.

168 Locke J. in Cowper v. Studer, 119511 S.C.R. 450, regretted that the term was used instead of
a "more definite term."
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scribed as "very great negligence","' as being the same thing as negligence with
the addition of a "vituperative epithet",170 or as "conduct in which, if there is not
conscious wrong doing, there is a very marked departure from the standards by

	

which responsible and competent people ... habitually govern themselves.", 71
One writer has described the doctrine of different degrees of care as "an untested
invention of fancy" which does not spring from the common law. 171 Others have
argued that it is meaningless to suggest that there can even be degrees of negli-
gence, for "a man is either guilty of negligence or he is not."173 The Chief Justice
of Manitoba conceded that "the term is not susceptible of definition and, conse-
quently, judges have found gross negligence where none existed and where at
most plain, ordinary negligence existed but nothing else."174 It has been agreed,
however, that despite these objections, whether there has been gross negligence
or not is a question of fact depending entirely upon the circumstances of the
case.17" It also has been argued that as with the concept of ordinary negligence

169 For example, Wilson 1. in Dahl v. Saydack (1970), 73 W.W.R. 133 (Man. Q.B.).
170 Dean Wright, in his S.J .D. Thesis on Gross Negligence, written in 1927 and published in

(1983), 33 U.T.L.J. 184, notes that Baron Rolfe used this expression to describe gross negli-
gence in Wilson v. Breit (1843), 152 E.R. 737.

171 Duff C.J.C. in McCulloch v. Murray, [ 19421 S.C.R. 141 at 145. This phrase has been very
popular in many of the cases. See, e.g., Dahl v. ,Saydack (1970), 73 W.W.R. 133 (Man. Q.B.),
and cases discussed in the literature, especially Singleton, "Gross Negligence and the Guest
Passenger" (1973), 11 Alta. L. Rev. 165. There are dozens of cases which have applied the
term under the various legislative enactments which have used it. In Marino v. Marino (1981),
13 Man. R. (2d) 169 (Q.B.), it was noted that the Supreme Court of Canada has been called
upon to decide the gross negligence issue in McCulloch v. Murray, [ 1942] S.C.R. 141; Studer
v. Cowper, [ 19511 S.C.R. 450; Burke v. Perry, [ 19631 S.C.R. 329; and Walker v. Coates,
[ 19681 S.C.R. 599.

172 Green, "High Care and Gross Negligence" (1928), 23 Ill. L. Rev. 4, cited by Pierce in a paper
	delivered to the 1965 meeting of the Canadian Bar Association. For a thorough historical

account see Wright, "Gross Negligence". 1927 S.J.D. Thesis, published in (1983), 33 U. T.LJ.
184. Note that the common law did apply a rule of gross negligence in certain situations. See,
e.g., Nightingale v. Union Colliery of B.C. (1905), 35 S.C.R. 65; cf. Armand v. Carr, [ 1926]
S.C.R. 575. The phrase gross negligence is said to have First been introduced in the bailment
case of Coggs v. Bernard (1703), 92 E.R. 107 (K.B.).

173 Lynskey J. in Pentecost v. London Dist. Auditor, [1951] 2 K.B. 759, cited by MacArthur,
above, note 167. MacArthur also cites others who share this view that there are no degrees of
negligence, although the author himself did not agree that the term is meaningless.

174 Monnin C.J.M. in Occhino v. Winnipeg (City) (1988), 51 D.L.R. (4th) 546 at 548 (Man. C.A.).

	

A similar sentiment was expressed by Chief Justice Hickman in Andrews v. Leger (1981). 30

	

Nfld. & P.E.I.R. 258 at 263 (Nfld. T.D.), quoted by Green J. in Mayo v. Harding (1993), 111
Nfld. & P.E.I.R. 271 (NfId. T.D.):

The courts, over many years, have wrestled with the problem of defining that invisible
juridical line which separates ordinary negligence from gross negligence. It is not a fixed
line or one that is forever straight but one which has been bent and positioned as the
exigencies and justice of the cause persuaded the trial judge or jury was necessary to ensure
that justice be done.

175 See, e.g., Gordon v. Nutbean, [ 1969] 2 O.R. 420 (H.C.); McCulloch v. Murray, above, note
171; Snider v. Cowper, above, note 171; Remmers v. Lipinski (2000), 262 A.R. 295 (Q.B.),
affirmed (2001), 203 D.L.R. (4th) 367 (Alta. C.A.), leave to appeal refused (2002), 2002
CarswellAlta 784, 2002 CarswellAlta 785 (S.C.C.); Crinson v. Toronto (City), above, note

	

166. Nevertheless, certain conduct, such as falling asleep at the wheel, has been held to amount
to gross negligence, almost as a matter of law. See Dickson 1. in Power v. Roussel (1978), 23



374 THE STANDARD OF CARE

itself, there is no rigid definition of gross negligence, the standard varying ac-
cording to the type of activity in issue.", It has been generally held that the
requirements for gross negligence are less than for criminal negligence, 177 and
that gross negligence can he proved by cumulating the effect of several acts, each
of which taken alone might only he considered as being ordinary negligence.""

Despite the difficulty involved in defining the term gross negligence, that the
intention of its use has been to lighten the legal liability of defendants engaged
in certain activities. The legislators have decided that for a variety of reasons, it
ought to be more difficult for victims of accidents caused by some defendants to
succeed in a negligence claim. It is this aspect of the legislators' use of the phrase
gross negligence, especially in relation to the now repealed guest passenger
discrimination, which has been the subject of most of the criticism."' The argu-
ment that some victims of accidents caused by the negligence of others should be
denied compensation except in cases of extreme misconduct by defendants, has
not been popular to a compensation-oriented tort law. It has become evident that
a sufficiently flexible negligence law is able to accommodate legitimate policy
considerations in determining the liability of defendants, and thus has little need
for the notion of gross negligence.

8. GOOD FAITH AND REASONABLE CARE

An issue which has been raised in the case law, particularly where the nature
of the defendant's task involves an element of discretion, is whether the standard
of "reasonable care" should be replaced by a lower standard of "good faith", and
if so, what this latter standard implies. As discussed above in relation to public
authority liability,'"' proof of "bad faith" is in fact required where a public
authority's alleged negligence related to a "policy" as opposed to an "operational"
activity. Moreover, many statutory provisions specifically provide that the defen-
dants cannot be held personally liable for acts done in "good faith" in the exercise
of their statutory powers, duties or functions.'""

The treatment by the courts of these "good faith" statutory provisions has been
somewhat uneven. For example, in the two leading Supreme Court of Canada
"duty of care" cases, i.e., Cooper v. Hobart and Edwards v. L.S.U.C., there were
statutory good faith provisions. Nevertheless, the Supreme Court viewed these

N.B.R. (2d) 298 (Q.B.). This view was contradicted in Steeves v. Lutes (1982), 43 N.B.R.
338 (Q.B.), affirmed (1983), 51 N.B.R. (2d) 105 (C.A.).

176 See Doern v. Phillips, above. note 165.
177 See, e.g., Marino v. Marino (1981). 13 Man. R. (2d) 169 (Q.B.).
178 See, e.g., Ogwa v. Atli (1972). 4 N.B.R. (2d) 423 (C.A.); Jones v. Green, [1995] 4 W.W.R.

118 (Alta. C.A.).11 has also been held that res ipsa loquiturcan be used to assist in establishing
gross negligence. See Genik v. Ewanvlo (1980). 12 C.C.L.T. 121 (Man. C.A.).

179 See, e.g., Gibson, "Guest Passenger Discrimination" (1968). 6 Alta. L. Rev. 211. The Alherta
legislation was subject to an unsuccessful Charter challenge: see Mohr v. Scoffreld (1991), 83
Alta. L.R. (2d) I (C.A.), reversing (1990), 77 Alta. L.R. (2d) 68 (Q.B.), leave to appeal to
S.C.C. refused (1992), 12 A.R. 398 (note) (S.C.C.).

180 See Chapter 8.
181 See, for example, the Child, Family and Community Service Act, R.S.B.C. 1996, c. 46, s.

101. "Good faith" statutory provisions in fact were included both in the Mortgage Brokers

	

Act, R.S.B.C. 1996, c. 313 (Cooper v. Hoban) and Law Society Act, R.S.O. 1990, c. L.8
(Edwards v. LS.U.C.).
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The Civil Code of Quebec, in harmony with the Charter of human rights and freedoms (chapter
C-12) and the general principles of law, governs persons, relations between persons, and
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1607. The creditor is entitled to damages for bodily, moral or material injury which is an
immediate and direct consequence of the debtor's default.

1613. In contractual matters, the debtor is liable only for damages that were foreseen or
foreseeable at the time the obligation was contracted, where the failure to perform the obligation
does not proceed from intentional or gross fault on his part; even then, the damages include
only what is an immediate and direct consequence of the nonperformance...
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Respondent was disabled as a result of a traffic
accident and could not return to work. The recommend-
ed surgical treatment entailed a 70 per cent chance of
success, and if successful, a 100 per cent chance of
recovery and the possibility of respondent's returning to
=york. Respondent, however, feared surgery of any kind
nd refused to undergo the operation without his doc-

tors' assuring him of a 100 per cent chance of success;
he remains disabled and out of work. The action was
limited, given appellant's admission of liability, to the
issue of damages. The trial judge found respondent was
not entitled to damages in respect of pain or suffering or
loss of earnings consequent upon an unreasonable refus-
al to undergo the proper medical treatment. The Court
of Appeal adopted a similar line of reasoning but adjust-
ed the award for loss of income upwards to take into
account the fact that recovery was not completely
guaranteed.

Held: The appeal and cross-appeal should be
dismissed.

The question of whether or not a person has been
reasonable in refusing to accept the recommended medi-
cal treatment is for the trier of fact to decide. In making
that finding, the trier of fact must take into consider-
ation the degree of risk from the surgery, the gravity of
the consequences of refusing it, and the potential ben-
efits to be derived from it. If,any one of several recom-
mended courses of treatment is followed, a plaintiff

-nnot be said to have acted unreasonably. The trial
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C Refus de subir une intervention chirurgicale recomman-
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d L'intime a 6t6 rendu invalide par suite d'un accident
de la circulation et n'a pu reprendre son travail. Le
traitement chirurgical recommends comportait 70 pour
cent de probabilitss de reussite et, en cas de reussite,
cent pour cent de probabilites de guerison et de retour

C au travail pour l'intime. Cependant, l'intims craignait
touts espeee d'intervention chirurgicale et a refuse de
subir l'operation a moins que see msdecins ne lui assu-
rent a cent pour cent lee chances de reussite; it est
demeurs invalide et sans travail. L'action a ste restreinte

I a la question du montant des dommages-interets etant
donne que I'appelant a reconnu sa responsabilite. Le
jugs de premiere instance a condo que l'intime n'avait
pas le droit d'etre indemnise pour la douleur, lee souf-
frances et la ports de revenu subies par suite d'un refus

g deraisonnable de subir le traitement medical indique. La
Cour d'appel a adopts a pen pros la memo faron de
raisonner, mail ells a augments l'indemnits pour perte
de revenu de maniere a tenir compte du fait que la
guerison n'etait pas totalement assures.

h

	

Arret: Le pourvoi et le pourvoi incident sons rejetss.

Il appartient an jugs des faits de decider si une
personne a ets raisonnable on non en refusant de subir le
traitement medical recommande. Pour arriver a cette

i decision, le jugs des faits doit tenir compte du risque que
presence I'intervention chirurgicale, de la gravite des

	

consequences du refus de la subir et des avantages qu'il
etait possible d'en tirer. Si un demandeur a suivi Tune
ou l'autre des differences formes de traitement recom-

J mandees, on ne pout dire qu'il a agi deraisonnablement.

* Ritchie J. took no part in the judgment.

	

* Le jugs Ritchie n'a pas pris part au judement.
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f

judge committed no error of law here and there was no
basis, on which an appellate court could interfere with
his finding.

Damages for aggravated injuries consequent on some
pre-existing infirmity are recoverable even if the infirmi-
ty is of a psychological nature. A psychological "thin
skull" that developed subsequent to the tortious act is
not, however, a factor to be considered in relation to
reasonableness. The analytical focus in each case is on
the capacity to make a reasonable choice. A line must be

	

drawn between those capable of making a rational
choice and those who cannot due to some pre-existing
psychological condition. A person capable of choice
must bear the cost of an unreasonable decision but a
person incapable of making such a choice due to a
pre-existing psychological condition should not bear the
cost when wrongfully injured. The burden of proof of
damages lies with the plaintiff but shifts once it is
alleged that the loss should have been mitigated.

The principle that a plaintiff cannot recover damages
which could have been avoided by the taking of reason-
able steps underlies the duty to mitigate. Avoidable
damages are to be determined by assuming that the
plaintiff has agreed to an operation not yet performed
rather than looking at what on the balance of probabili-
ties would have happened had the operation taken place.
The courts must therefore take into account any "sub-
stantial possibility" of failure and the amount by which
full compensation would be discounted would represent
the avoidable loss.

Le juge de premiere instance n'a commis aucune erreur
de droit en 1'espece et iI n'y a rien qui justifie qu'une
cour d'appel rrlodifie sa conclusion.

Des dommages-interets relatifs a des blessures aggra-
a vees resultant d'une infirmity preexistante peuvent titre

obtenus meme si l'infirmite' est de nature psychologique.
La vulnerabilite psychologique consecutive a I'acte
fautif n'est toutefois pas un facteur a prendre en consi-
deration pour determiner le caractere raisonnable de [a

b decision. L'examen dans chaque cas porte sur la capa-
cite de faire un choix raisonnable. Il faut distinguer

	

entre les personnes capables de faire un choix rationnel
et celles qui no peuvent le faire a cause d'un etat
psychologique preexistant. Une personne capable de
choisir doit assumer le coat d'une decision deraisonna-
ble, mais une personne incapable de faire un tel choix en
raison d'un etat psychologique preexistant ne doit pas on
assumer le cofit si elle a ete blessee par suite d'un acte
fautif. Le demandeur a l'obligation de prouver 1'etendue

d du prejudice, mais le fardeau se deplace si l'on allegue
que les pertes auraient pu titre minimisees.

L'obligation de minimiser les dommages decoule du
principe selon lequel le demandeur ne pout titre indem-
nise pour les dommages qui auraient pu titre evites par

e des mesures raisonnables. Les pertes evitables doivent
titre determine'es en supposant que le demandeur a con-
senti a une operation qui n'a pas encore eu lieu plutot
qu'en considerant ce qui, selon la preponderance des
probabilites, se serait produit si l'operation avait eu lieu.

	

Les cours doivent done tenir compte de toute «possibility
reellen d'echec et la somme dont le plein dedommage-
ment serait diminue repre'senterait la perte evitable.

h

i
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Version francaise du jugement de la Cour rendu
par

LE JUGE WILSON-La question centrale du
present pourvoi est de savoir comment e'valuer les
dommages-interets pour blessures corporelles lors-
que la victime d'un accident refuse deraisonnable-
ment de subir l'intervention chirurgicale qui lui est
recommandee.
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1. The Facts

On March 31, 1976 the respondent sustained
serious back injuries when his automobile was
struck from behind by a vehicle driven by the
appellant. Prior to that date the respondent had
been employed for eleven years as a crane opera-
tor. Since the accident he has been disabled to
such an extent that it has been impossible for him
to return to work. Liability for negligent driving
was admitted by the appellant and the trial was
confined to the issue of damages.

The respondent's main injury, according to the
medical evidence presented at trial, consisted of a
disc protrusion of the cervical spine. Several medi-
cal experts testified to the effect that the recom-
mended course of treatment for such an injury
would be the surgical excision of the disc together
with a spinal fusion. The trial judge accepted the
evidence that this type of operation entails an
approximately 70 per cent chance of success and

	

that, if successful, could result in an almost 100
per cent recovery for the respondent who could
thereafter return to work as a crane operator. The
respondent, however, appears to have suffered
from a great fear of surgery of any kind and
insisted on assurance of a 100 per cent chance of
success before consenting to undergo the recom-
mended procedure. As neither his family physician
nor his orthopaedic surgeon was able to provide
such an absolute guarantee for this or any other
type of surgery, the respondent refused to heed the
medical advice. Accordingly, his back injuries have
not improved and he continues to be disabled and
out of work.

2. The Courts Below

At trial, Callaghan J. found that the respondent
(plaintiff in the original action) had acted unrea-
sonably in refusing to undergo the recommended.
surgery. Having made this finding he went on to
state that any individual claiming damages for
personal injuries has "a duty to mitigate his loss by
obtaining proper medical-treatment" and that he is
not entitled to damages in respect of "any pain,
suffering, loss of amenities, or loss of earnings
consequent upon an unreasonable refusal to under-

1. Les faits

Le 31 mars 1976, l'intime a subi des blessures
graves au dos lorsque sa voiture a ete' heurtee a
l'arriere par celle de l'appelant. Avant cette date,
l'intime' travaillait depuis onze ans comme grutier.
Depuis l'accident, it est invalide au point de ne
pouvoir reprendre son travail. L'appelant a
reconnu sa responsabilite pour negligence dans la
conduite d'un vehicule a moteur et le proces n'a
porte que sur la question des dommages-interets.

Selon la preuve medicate soumise en premiere
C instance, la blessure principale de l'intime est une

protrusion discale de la colonne vertebrale. Plu-
sieurs experts en medecine ont temoigne' que le
traitement recommande pour ce genre de blessure
serait 1'ablation chirurgicale du disque et une
fusion vertebrale. Le juge de premiere instance a
ajoute foi aux temoignages selon lesquels ce genre
d'ope'ration comporte environ 70 pour 100 de
chances de succes et pourrait, a condition de re'us-
sir -nfrainer une uerison presque totale de Pin-e

	

g
time qui pourrait, par la suite, reprendre son tra-
vail de grutier. Cependant, l'intime' semble avoir
craint e'norme'ment toute espece d'intervention chi-
rurgicale et insiste pour qu'on lui assure a cent

f pour cent les chances de reussite avant de consen-
tir a subir le traitement recommande. Puisque ni
son medecin de famille ni son chirurgien orthope-
diste ne pouvaient fournir cette garantie absolue
pour ce genre ou tout autre genre d'intervention

g chirurgicale, l'intime a refuse de suivre l'avis des
medecins. En consequence, ses blessures au dos
n'ont pas gueri et it continue d'etre invalide et sans
travail.

2. Les cours d'instance inferieure

En premiere instance, le juge Callaghan a
conclu que l'intime' (le demandeur dans les proce-
dures initiates) avait agi de facon deraisonnable en
refusant de subir l'intervention chirurgicale recom-
mandee. Apres avoir tire cette conclusion, it a
ajoute que toute peisonne qui reelame des domma-
ges-interets pour blessures corporelles a [TRADUC-
TION] «1'obligation de reduire ses pertes en se

	

faisant soigner convenablementr et n'a pas droit a
des dommages-interets pour [TRADUCTION] utoute °

a

b

d
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go medical treatment or surgical operation".
Taking into account the estimated period of con-
valescence from a spinal fusion operation, Mr.
Justice Callaghan found that, had the respondent
acted reasonably, he would have been able to
return to work by the end of March 1978. Accord-
ingly, he found the appellant responsible for the
respondent's loss of income for the two years be-
tween the date of the accident and March 31,
1978, which loss amounted to a total of $33,000.
In addition, he assessed general damages for pain
and suffering in sustaining the injuries at $25,000.
When these awards were reduced to reflect the
insurance benefits the respondent had received, the
total amount for which the respondent received
judgment at trial was $47,900 plus interest from
November 25, 1977.

douleur, souffrance, perte de jouissance de la vie
ou perte de revenu resultant du refus deraisonna-
ble de subir un traitement medical ou une inter-
vention chirurgicalen. Tenant compte de la periode

a estimative de convalescence necessaire par suite
d'une operation de fusion vertebrale, le juge Cal-
laghan a conclu que si l'intime avait agi de faron
raisonnable, it aurait pu reprendre son travail des
la fin de mars 1978. En consequence, it a tenu

6 l'appelant responsable de la perte de revenu subie
par l'intime pendant les deux annees comprises
entre la date de l'accident et le 31 mars 1978,
perte qui s'eleve au total a 33 000 $. De plus, it a
evalue a 25 000 $ les dommages-interets generaux
pour douleur et souffrances resultant des blessures
subies. Apres reduction de ces montants de
maniere a refleter les prestations d'assurance tou-
ehe'es par l'intime, ce dernier s'est vu accorder en

d premiere instance la somme totale de 47 900 $ plus
les interets a compter du 25 novembre 1977.

In the Ontario Court of Appeal [(1981), 34
OR. (2d) 1511 Blair J.A. (with whom Goodman
.A. concurred) agreed generally with the line of

reasoning pursued by the trial judge, but differed
in his calculation of damages to the extent that he
did not cut off the appellant's responsibility for
lost earnings at the date when the respondent
might have been expected to recuperate from the
operation and return to work. Rather, he took into
account the fact that the recommended surgery
entailed only a 70 per cent chance of success and
adjusted the award for loss of income upward in
order to take into account the fact that, even if the
respondent had acted reasonably in the circum-
stances, his recovery would not have been assured.
After making a series of adjustments to reflect the
contingencies entailed in the surgery and the
respondent's future job prospects had he under-
gone the operation, Blair J.A. awarded damages
for loss of earnings in the amount of $81,661. He
then deducted the insurance benefits which the

	

respondent had received and added the $25,000
representing general damages for pain and suffer-
ing. This produced a total award of $103,651.

En Cour d'appel de l'Ontario [(1981), 34 O.R.
e (2d) 151 ], le juge Blair (aux motifs duquel le juge

Goodman a souscrit) sest dit d'accord, dans l'en-
semble, avec le genre de raisonnement adopte par
le juge de premiere instance, mais a diverge d'opi-
nion avec lui quant au calcul des dommages-inte'-

f rets, dans la mesure oil it n'a pas mis fin a la
responsabilite de I'appelant pour la perte de revenu
a la date a laquelle on aurait pu s'attendre a ce que
1'intime' soit retabli de l'ope'ration et retourne a son

g travail. Il a plutot pris en consideration le fait que
l'intervention chirurgicale recommande'e compor-
tait seulement 70 pour 100 de'chances de succes et
a augmente' le montant accorde pour la perte de
revenu de maniere a tenir compte du -fait que,

h meme si l'intime' avait agi de fawn raisonnable
dans les circonstances, son retablissement n'aurait
pas ete' garanti. Apres avoir procede a une se'rie
d'ajustements de maniere a refleter . les 'aleas de
l'intervention chirurgicale et les possibilite's d'em-
ploi futur de l'intime' si ce dernier avait subi
l'operation, le juge Blair a accorde des dommages-
interets de 81 661 $ pour la perte de revenu. Il a
ensuite deduit les prestations d'assurance touche'es
par l'intime' et a ajoute' 25 000 $ de dommages-
interets ge'ne'raux pour douleur et souffrances. Le
montant total accorde a e'te' ainsi de 103 651 $.



[1985] 1 R.C.S. JANLAK C. IPPOLITO Le Juge Wilson

	

151

S

h

x

J

A strong dissent in the Court of Appeal was
voiced by MacKinnon A.C.J.O. based on his anal-
ysis of the English case law on the issue of the
refusal of a tort victim to seek medical care. The
principle he elicited from the English authorities is
that a tort victim's unreasonable refusal to under-
go medical treatment constitutes an intervening
cause which effectively cuts off the liability of the
initial -tortfeasor.. Accordingly, as applied by Mac-
Kinnon A.C.J.O., this principle has the effect of
barring the respondent from any claim for loss of
income beyond the date on which he might reason-
ably be expected to have returned to work had he
undergone the surgery and the surgery had been a
success. While MacKinnon A.C.J.O. was prepared
to take account of the approximately 30 per cent
chance of the operation's failure in assessing the
reasonableness of the respondent's refusal of the
surgery, he was not prepared to factor this per-
centage into the quantum of loss awarded once the
respondent was held to have acted unreasonably.
Although he would have varied the damages calcu-
lation in some minor respects, the overall thrust of
his dissent was to approve the approach taken by
Callaghan J. at trial.

3. Unreasonable Refusal of Treatment

The single most noteworthy fact with which this
appeal is concerned is that the trial judge found
the respondent to have been unreasonable in his
refusal to accept the recommended medical treat-
ment. As noted by each of the member of the
House of Lords in Steele v. Robert George and
Co., [1942] A.C. 497, this question is most appro-
priately left to the trier of fact to decide. There is
no reason to conclude that Callaghan J. committed
any error of law in determining this issue in the
case at bar. Both the majority and the dissent in
the Ontario Court of Appeal were of the view that

	

there was sufficient evidence to support the trial
judge's finding and, in the 'absence of any sugges-
tion that he misdirected himself or applied the
wrong test to the facts presented to him, there is
no basis on which this Court can interfere with his

Le juge en chef adjoint MacKinnon a exprime
energiquement sa dissidence en s'appuyant sur son
analyse de la jurisprudence anglaise portant sur la
question du refus de la victime d'une faute de

a r'ecourir a des soins medicaux. Selon le principe
qu'il a degage de la jurisprudence anglaise, le refus
deraisonnable de la victime d'une faute de subir un
traitement medical constitue une cause nouvelle
qui a pour effet de mettre fin a la responsabilite de

b l'auteur initial de la faute. En consequence, selon
1'application qu'en a fait le juge en chef adjoint
MacKinnon, ce principe a pour effet d'empecher
l'intime de re'clamer quoi que ce soit pour la perte
de revenu subie apres la date a laquelle on aurait
pu raisonnablement s'attendre a ce qu'il retourne
au travail s'il avait subi avec succes l'intervention
chirurgicale. Meme si le juge en chef adjoint Mac-
Kinnon e'tait dispose a tenir compte de la probabi-

d lite d'environ 30 pour 100 que l'ope'ration ne re'us-
sisse pas en evaluant le caractere raisonnable du
refus de 1'intime de subir l'intervention chirurgi-
cale, it n'e'tait pas pret a tenir compte de ce
pourcentage dans le montant accorde pour la perte

e apres avoir conclu que 1'intime a agi de fagon

	

deraisonnable. Quoiqu'il aurait modifie le calcul
des dommages-interets sous certains aspects de
moindre importance, la portee globale de sa dissi-
dence a e'te d'approuver le point de vue adopte par

f le juge Callaghan en premiere instance.

3. Le refus deraisonnable de subir un traitement

Le fait le plus important. auquel touche le pre-
sent pourvoi a trait a la conclusion du juge de
premiere instance portant que I'intime a ete derai-
sonnable en refusant de subir le traitement medi-
cal recommande. Comme le souligne chacun des
membres de la Chambre des lords dans l'arret
Steele v. Robert George and Co., [19421 A.C. 497,
c'est au juge des faits qu'il appartient vraiment de
trancher cette question. Il n'y a pas de raison de
conclure que le juge Callaghan a commis une
erreur de droit quelconque en tranchant cette
question en l'espece. En Cour d'appel de 1'Ontario,
les juges formant la majorite et le juge dissident
ont taus ete' d'avis qu'il y avait suffisamment d'ele-
ments de preuve pour etayer la conclusion du juge
de premiere instance et, en l'absence de toute
pretention qu'il s'est trompe ou qu'il a applique le
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finding. He alone had the opportunity to assess the
evidence and determine the issue of the respond-
ent's reasonableness at first hand.

It may, however, be opportune, since this Court
now has the concept of reasonableness in relation
to a refusal of medical or surgical treatment before
it, to make reference to some of the difficult
elements involved in a finding of unreasonableness
before considering precisely how such a finding
affects the legal principles otherwise applicable on
an assessment of damages.

mauvais critere aux faits qui lui ont ete soumis, it
n'y a rien qui puisse justifier cette Cour de modi-

	

fier sa conclusion. Lui seul avait la possibilite
d'evaluer directement la preuve et de trancher la

a question du caractere raisonnable de 1'intime.

Cependant, puisque cette Cour doit etudier le
concept du caractere raisonnable du refus de subir
un traitement medical ou chirurgical, ii peut titre
opportun de mentionner certaines difficultes que
comporte le fait de conclure au caractere deraison-
nable avant d'analyser precisement comment une
telle conclusion modifie les principes juridiques
applicables par ailleurs a 1'evaluation des domma-
ges-interets.

b

C

(1) Unreasonableness and the "Thin Skull"
Doctrine

The first difficult issue which arises in assessing
the reasonableness or otherwise of a plaintiff's
refusal of medical treatment is the extent, if any,
to which subjective attributes of the plaintiff may
be taken into account by the court. In the case at
bar it was submitted by the respondent that,
whether or not his refusal of treatment was per-
ceived as objectively unreasonable, its source lay in
an innate fear of surgery which he could not be
expected to overcome. Accordingly, he invoked a
variation of the long accepted principle that "if the
wrong is established the wrongdoer must take the
victim as he finds him": per Lord Wright in Hay
or Bourhill v. Young, [1943] A.C. 92, at pp.
109-10. It followed from this, he argued, that the
injuries resulting from his inordinate fear, which
might otherwise have been avoided if a reasonable
decision regarding medical treatment had been
made, were analagous to the type of aggravated
injuries which might be suffered by a haemo-
philiac inflicted with a bleeding wound or any
other victim with a predisposed physiological over-
sensitivity: Bishop v. Arts & Letters Club of
Toronto (1978), 83 D.L.R. (3d) 107 (Ont. H.C.)

(1) Caractere deraisonnable et doctrine de la xvul-
nerabilite de la victime»

d La premiere difficulte qui se presente lors de
1'evaluation du caractere raisonnable ou deraison-
nable du refus par un demandeur de subir un
traitement medical est la mesure, s'il y a lieu, dans
laquelle la cour peut tenir compte des caracteristi-

e ques subjectives du demandeur..En 1'espece, Pin-
time a soutenu que, peu importe que son refus de
subir le traitement soit perqu ou non comme objec-
tivement deraisonnable, it s'explique par une

f crainte innee de subir une intervention chirurgi-
cale, qu'il ne pouvait titre cense surmonter. En
consequence, it a invoque une variante du principe
accepte depuis longtemps selon lequel [TRADUC-
TION] xsi la faute est prouvee, son auteur doit

g subir les consequences de 1'etat anterieur de la

	

victimeH: lord Wright dans l'arret Hay or Bourhill
v. Young, [1943] A.C. 92, aux pp. 109 et 110. Il
s'ensuit, a-t-il soutenu, que le prejudice qui decoule
de sa peur insurmontable, qui aurait pu titre par

	

h ailleurs evite si une decision raisonnable avait ete
prise a propos du traitement medical, est sembla-
ble au prejudice aggrave que pourrait subir un
homophile victime d'une hemorragie due a une
blessure ou une autre victime predisposee a une

	

hypersensibilite physiologique: Bishop V. Arts &
Letters Club of Toronto (1978), 83 D.L.R. (3d)
107 (H.C. Ont.)

	

It is, of course, well established that damages

	

Il est evidemment bien etabli que des domma-

	

for aggravated injuries consequent on some pre-

	

ges-interets relatifs a des blessures aggravees resul-

	

existing infirmity of the plaintiff are recoverable

	

tant d'une infirmite preexistante du demandeur



[1985] 1 R.C.S.

	

JANIAK. C. IPPOLITO Le Juge Wilson 153

f

g

h

I

even if the infirmity is of a psyehological nature:
see, e .g. Love v. Port of London Authority, [1959]
2 Lloyd's Rep. 541 (Q.B.); Gray v. Cotic, [1983] 2
S_C.R. 2. As Geoffrey Lane J. said in. Malcolm v.
Broadhurst, [1970] 3 All E.R. 508, at p. 511,
"there is no difference in principle between an
egg-shell skull and an egg -shell personality".
Indeed, it would seem that the locus classicus of
the "thin skull rule", the decision of Kennedy J. in
Dulieu v. White & Sons, [1901] 2 K.B. 669, was
in fact a case of aggravated injuries which were
triggered by the impact of the defendant' s tortious

	act on the plaintiff' s inchoate psychological
hypersensitivity.

The key word, however, is pre-existing. Once it
is acknowledged that there is such a thing as a
"psychological thin skull", the inquiry shifts to (a)
the timing and (b) the nature of the alleged psy-
chological infirmity.

(a) Timin

With regard to timing, it would seem that the
very concept of a thin skulled plaintiff embodies
within it the notion that the oversensitive condition
was pre-existing at the time of the injury. That is
to say, where the ultimate consequence of which
the plaintiff complains is not due to the impact of
the defendant's wrongful act on some existing
sensitivity of the plaintiff, but rather arises only
subsequent to the injury and independent of any
intrinsic physiological or psychological problem for
which the tortious act has served as a catalyst, the
ordinary rules of recoverability apply. By way of
illustration, where a blow to the plaintiff's chest
inflicted by the defendant ultimately results in the
development of a malignancy, but there is no
evidence of any pre-existing susceptibility to such
a disease in the plaintiff, then the ordinary rules of
causation apply: Blackstock v. Foster, [1938] S.R.
(N.S.W.) 341. On the other hand, where the
defendant's negligent act results in the plaintiff's
lip being burned and, due to a rare pre-malignant
condition of the plaintiff, this burn turns into a
fatal malignant growth, then the pre-existing "thin
skull" serves to displace the otherwise applicable

peuvent etre obtenus meme si l'infirmite est de

	

nature psychologique: voir, par exemple, Love v.

	

Port of London Authority, [1959] 2 Lloyd's Rep.
541 (B.R.); Gray c. Cotic, [1983] 2 R.C.S. 2.

a Comme l'affirme le juge Geoffrey Lane dans Mal-
colm v. Broadhurst, [1970] 3 All E.R. 508, a' la p.
511, [TRADUCTION] «en principe, it n'y a pas de
difference entre la vulnerabilite physique et la
vulnerabilite psychologique». En realite, it semble-
rait que la source classique de la «regle de la
vulnerabilite de la victimeu, c.-a'-d. l'arret du juge
Kennedy Dulieu v. White & Sons, [1901] 2 K.B.

	

669, ait ete une affaire de prejudice aggrave
declenche par l'effet de la faute du defendeur sur
l'hypersensibilite psychologique innee du deman-
deur.

Le mot cle est cependant le mot preexistante.
d Des que I'on reconnait qu'il y a «vulnerabilite

psychologique de la victime», 1'examen doit alors
porter sur a) l'element de temps et b) la nature de
la pretendue infirmite psychologique.

e a) L'ulement de temps

Quant a l'element de temps, it semblerait que le
concept meme de la vulnerabilite du demandeur
comporte l'idee que 1'etat d'hypersensibilite exis-
tait deja au moment ou la victime a ete blessee.
Autrement dit, les regles ordinaires en matiere de
dedommagement s'appliquent lorsque la conse-
quence ultime dont le demandeur se plaint n'est
pas due a l'effet de la faute du defendeur sur une
certaine sensibilite preexistante du demandeur,
mail survient plutot seulement apres avoir subi la
blessure, independamment de tout problIme phy-
siologique on psychologique auquel la faute a servi
de catalyseur. Par exemple, si un coup porte par le
defendeur a la poitrine du demandeur entraine
finalement l'apparition dune tumeur maligne, sans
qu'il y ait de preuve que le demandeur etait predis-
pose a souffrir d'une telle maladie, alors les regles
ordinaires en matiere de causalite s'appliquent:
Blackstock v. Foster, [1938] S .R. (N.S.W.) 341.
D'autre part, lorsque le demandeur subit une bru-
lure de la levre par suite de la faute du defendeur
et qu'en raison d'une predisposition rare du
demandeur, cette brulure se transforme en tumeur
maligne mortelle, alors la «vulnerabilite preexis-

1'

c
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rules of causation: Smith v. Leech Brain & Co.,
[1962] 2 Q.B. 405.

The same dichotomy must presumably apply to
cases of a psychological thin skulled plaintiff. A
significant distinction has to be made between
persons who subsequent to an accident develop an
emotional or psychological infirmity and those
who bring a pre-existing emotional or psychologi-
cal infirmity to the accident. The question posed
by the kind of case we have here is: do persons in
the latter group have to meet the objective test of
reasonableness when their refusal of medical help
is being assessed by the trier of fact or are their
subjective attributes to be given due consider-
ation?

In Marcroft v. Scruttons, Ltd., [1954] 1 Lloyd's
Rep. 395 (C.A.), the plaintiff, a dock labourer,
was unloading cargo from a steamship at the
Liverpool docks when the wire of a derrick which
was unloading cargo from part of the lower hold
fouled the hatch beam. The hatch cover on which

	

the plaintiff was standing was dislodged and he fell
about ten feet into the hold. He suffered no physi-
cal injuries apart from bruises but anxiety neurosis
and depression following the shock incapacitated
him from work. Liability was not contested by the
plaintiff; the only issue was damages.

The plaintiff saw his panel doctor who referred
him to a psychologist. She saw him on several h
occasions and observed that he had tremors of the
hand, mouth, eyelids, general shaking of the body,
severe depression and lack of confidence. She

	

recommended that he go to the Rainhill Mental
Hospital for electric shock treatment. He refused

	

to go because it was a mental hospital. The trial
judge found that this was unreasonable. When the
case went to appeal Lord Justice Singleton said it
was one of the most difficult cases on the assess-
rrient of damages that he had encountered in a
long time. He adverted to the fact that some of the

tante de la victime)) a pour effet d'ecarter les regles
de causalite par ailleurs applicables: Smith v.
Leech Brain & Co., [1962] 2 Q.B. 405.

a La meme dichotomie doit probablement s'appli-
quer au cas de vulnerabilite psychologique d'un
demandeur. Il faut faire une distinction impor-
tante entre les personnel qui, a la suite d'un acci-
dent, deviennent infirmes sur le plan emotif ou

b psychologique et celles qui souffraient deja d'une
infirmite emotive ou psychologique avant l'acci-
dent. La question que pose le genre d'affaire dont
nous sommes saisis en I'espece est la suivante: les
personnes de la derniere categorie doivent-elles

c satisfaire au critere objectif du caractere raisonna-
ble lorsque le juge des faits evalue leur refus de
recevoir des soins medicaux ou doit-on prendre
dument en consideration leurs caracteristiques
subjectives?

Dans l 'affaire Marcroft v. Scruttons, Ltd.,
[1954] 1 Lloyd 's Rep. 395 (C.A.), le demandeur,
qui etait debardeur, dechargeait des marchandises
d'un navire sur les quais de Liverpool lorsque le
cable d'une grue qui dechargeait des marchandises
d'une partie de la cale inferieure a heurte la poutre
d'ecoutille. Le panneau d'ecoutille sur lequel se
tenait le demandeur s'est detache et celui-ci est
tombe d'une hauteur d'environ dix pieds dans la
cale. Il ne s'est inflige aucune autre blessure que
des ecchymoses, mais une nevrose d'angoisse et
une depression consecutives au choc l'ont rendu
incapable de travailler. Il n'y a pas eu de contesta-

g tion de responsabllite de la part du demandeur; le
litige portait uniquement sur les dommages-
interets.

d

e

f

Le demandeur a consulte son medecin conven-
tionne qui lui a dit de s'adresser a une psycholo-
gue. Celle-ci 1'a rencontre a maintes reprises et a
constate des tremblements de la main, de la
bouche, des paupieres, des tremblements de tout le
corps, une depression grave et un manque de con-
fiance en soi. Elle lui a recommande de se rendre
au Rainhill Mental Hospital pour y subir des
electrochocs. 11 a refuse d'y aller parce qu'il s'agis-
sait d'un hopital psychiatrique. Le juge de pre-
miere instance a conclu que cela etait deraisonna-

	

ble. En appel, le lord juge Singleton a affirme qu'il
s'agissait d'un cas devaluation de dommages-inte-
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rets parmi les plus difficiles qu'il lui ait ete donne
de rencontrer depuis longtemps. 11 a pane du fait
que certains des medecins qui ont temoigne ont
declare [TRADUCTION] «que cet homme etait du

a genre de ceux qui pourraient titre affectes plus
facilement que d'autres par un accident de ce
type)). 11 a aussi fait etat des elements de preuve
medicale selon lesquels de nombreuses personnes
repugnent naturellement a se faire traiter dans des
hopitaux psychiatriques. Il avait du examiner la
pretention de l'avocat du demandeur que l'etat de
ce dernier etait tel qu'il n'etait pas vrairnent en
mesure de prendre une decision. Le Dr Evans, qui
a depose pour la defenderesse, affirme, a la p. 398:

[TRADUCTION] J'ai senti qu'il etait incapable de
penser de faron vraiment coherente lorsque je l'ai ren-
contre. Je ne crois pas qu'il etait vraiment capable
d'entendre raison. Je crois qu'il prenait tout bonnement

d peur a la seule mention de l'hopital psychiatrique.

Le lord juge Singleton traite cette question de la
fagon suivante, a la p. 399:

[TRADUCTION] Une personne qui souffre d'angoisse
e peut avoir de la difficulte a prendre une decision, mais a

propos du traitement a lui prodiguer, [a decision est ou
se doit d'etre prise par son medecin. C'est la le role du
medecin, le patient n'est pas cense savoir quoi faire; le
patient consulte le medecin et doit titre guide par cc

f dernier.

Sa Seigneurie conclut, a la meme page et a la
p. 400:

g [TRADUCTION] Je ne veux rien dire qui puisse froisser
le demandeur dans une affaire de cc genre, mais je crois
qu'il est du devoir de cette Cour d'affirmer que si une
personne se voit recommander par ses propres medecins
et d'autres medecins de subir un traitement, celle-ci se

h doit de le subir; si on lui dit qu'elle a des chances
raisonnables de guerir et si le traitement est raisonnable,
elle se doit de le subir; si elle ne veut pas le subir et ne le
subit pas, elle doit se rendre compte que c'est un peu
trop exiger des defendeurs que de leur demander de

i payer des dommages-interets pour la periode de temps
qui suit cc refus. Si on estime de manure generale que le
traitement permettrait de la guerir ou, au moins, d'ame-
liorer sensiblement son etat a tous egards, alors elle se
doit de subir le traitement.

	

It is interesting to note that Lord Justice Den-

	

11 est interessant de noter que, dans ses motifs

	

ning in his concurring reasons indicates, at p. 401,

	

concordants, le lord juge Denning indique, a la

doctors who gave evidence testified "that this man
was of a type who might be more readily affected
by an accident of this kind than other men would
be". He also referred to the medical evidence that
many people have a natural antipathy to entering
mental hospitals. He had to deal with the conten-
tion made by counsel for the plaintiff that the
plaintiff's condition really was such that he could
not make up his mind. Dr. Evans, one of the
defendant's witnesses, said, at p. 398:

I felt he was incapable of really coherent thought
when I saw him. I did not think he was really capable of
reasoning the thing out. I think it was just a matter of
taking fright at the mere mention of mental hospital.

b

c

Lord Justice Singleton dealt with that in the fol-
lowing way, at p. 399:

A man who is in an anxiety state may have difficulty
in making up his mind, but on a question as to the
treatment which he should have his mind is, or ought to
be, made up for him by his own medical advisers. That
is one of the purposes of having medical advisers. The
patient would not know what he ought to do; the patient
takes medical advice, and the patient ought to be guided
by his medical advisers.

His Lordship concluded at the same page and at
p. 400:

I do not wish to say anything that would hurt the
feelings of a plaintiff in a case of this kind, but I believe
it to be the duty of this Court to say that if a man is
recommended by his own medical advisers and by others
to undergo a course of treatment, he ought to undergo it;
if he is advised that it gives him a reasonable chance of
recovery, and if the treatment is reasonable, he ought to
undergo it; if he will not, and does not, he must see that
it is a little hard upon the defendants if they are to be
asked to pay damages in respect. of a period extending
afterwards. If the general opinion is that treatment
would cure him, or, at least, render him in a much better
state in every way, then he ought to undergo the
treatment.
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Viewing the matter objectively, he was quite unreason-
able in refusing to follow their advice; but viewing the
matter subjectively, the man's attitude was quite under-
standable. He was an uneducated, ignorant man who did
not realize that a mental hospital nowadays is very
different from what it was 30 or 40 years ago; and,
moreover, owing to his anxiety neurosis, he was not in a
fit state to make reasonable decisions. The difficult
question in the case is whether we are to admit this
subjective condition of his as a reason for refusing
medical treatment. I think not. We should do great
harm if we allowed him to go on receiving compensation
for the rest of his life because of his refusal to accept
medical treatment. Persons who suffer from an anxiety
state have more chance of recovery if they are treated as
responsible human beings and are expected to behave
reasonably, rather than as weaklings who can give way
to their weakness and expect to get paid for it. [Empha-
sis added.]

The Court in Marcroft clearly refused to permit
subjective attributes to enter into the question of
the reasonableness of the plaintiff's refusal of
medical treatment. Their Lordships' conclusion
that the plaintiff was more vulnerable than most
prior to the accident to the effects of shock does
not appear to have affected the outcome either in
terms of the reasonableness of his refusal of medi-
cal treatment or in relation to aggravated
damages.

By way of contrast, in Elloway v. Boomars
(1968), 69 D.L.R.-(2d) 605 (B.C.S.C.), the plain-
tiff who suffered minor injuries in an automobile
accident developed a psychosis of a schizophrenic
nature which by the time of trial was largely
disabling. McIntyre J. found on the medical evi-
dence that the plaintiff suffered from a pre-exist-
ing condition which predisposed him to schizoph-
renic illness and that the accident, operating on
that predisposition, brought about the full schi-

p. 401, que le demandeur avait [TRADUCTION]
((sans le savoir, une faiblesse diathesique qui a
aggrave les choses pour lui parce qu'en agissant
sur cette faiblesse, l'accident lui a cause un choc

a nerveux tres grave et des tremblements de la tete
aux pieds)). Il a neanmoins conclu qu'il ne fallait
pas tenir compte de ce facteur. II affirme, a la
p.401:
[TRADUCTION] Du point de vue objectif, it a ete tout a

b fait deraisonnable de sa part de refuser de suivre leur
avis; cependant, du point de vue subjectif, l'attitude de
cet homme est tres comprehensible. 11 s'agit d 'un homme
sans instruction et mal informe qui ne s'est pas rendu
compte qu'aujourd'hui 1'h6pital psychiatrigue est tres

c different de ce qu'iI etait it y a 30 ou 40 ans; de plus a
cause de sa nevrose d'angoisse, it n'etait pas en etat de
prendre une decision raisonnable. Le probleme qui se
pose en 1'espece est de savoir si nous devons accepter son
etat subjectif comme une justification de son refus de

d subir le traitement medical. Je ne le crois pas. Nous
agirions tres mal en tui permettarit de toucher une
indemnite pour le reste de ses jours par suite de son
refus de subir un traitement medical. Les personnes qui
souffrent d'angoisse ont plus de chances de guerir si elles

e sont traitees comme des personnes responsables et si on
s'attend a ce qu'elles se conduisent de facon raisonnable
plutot que comme des faibles qui peuvent donner libre
cours a leur faiblesse et s'attendre a titre payees en
retour. [C'est moi qui souligne.]

f Dans l'arret Marcroft, la cour a clairement
refuse de permettre que les caracteristiques subjec-
tives comptent dans la determination du caractere
raisonnable du refus par le demandeur de subir le
traitement medical. La conclusion de leurs Sei-

9 gneuries que le demandeur erait, avant 1'accident,
plus vulnerable que la plupart des gens aux effets
de choc ne semble pas avoir modifie l'issue ni en ce
qui concerne le caractere raisonnable de son refus
d'etre traite ni en ce qui a trait a' l'aggravation du
prejudice.

Par contre, dans I'arret Elloway v. Boomars
(1968), 69 D.L.R. (2d) 605 (C.S.C.-B.), le deman-
deur qui avait subi des blessures mineures dans un

` accident d'automobile a commence a souffrir d'une
psychose de nature schizophrenique qui l'affectait
enormement a 1'epoque du proces. Le juge Mc-
Intyre a conclu, en se fondant sur la preuve medi-

j cafe, que le demandeur etait, avant 1'accident, dans
un etat qui le predisposait a la schizophrenie et que
1'accident, en agissant sur cette predisposition,

that the plaintiff had "unbeknown to him, a consti-
tutional weakness which made it very serious for
him, because the accident operating on that weak-
ness produced in him a very severe nervous shock,
trembling from head to foot". He nevertheless
found that this factor had to be disregarded. He
said at p. 401:
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zophrenic illness. The plaintiff had been advised to
take treatment for his condition but he refused.
McIntyre J. concluded, however, that his psychosis
was itself a factor in his refusal and he could not
therefore be held responsible for the worsening of
his condition. Damages must be assessed on the
basis that he had not wilfully failed in his duty to
mitigate.

In McGrath v. Excelsior Life Insurance Co.
(1974), 6 Nfld. & P.E.I.R. 203 (Nfld. T.D.), the
plaintiff, an unskilled labourer, injured his back
while working as a painter's helper. He was in
continuous pain. One specialist recommended a
spinal fusion to alleviate the pain. Another said it
wouldn't help. The plaintiff decided not to have it
and the insurance company discontinued his disa-
bility benefits. Higgins J. said, at p. 208:

The position therefore is that Dr. Shapter and Dr.
Russell, both specialists in their respective fields, are in
complete disagreement as to the benefits which might
result from surgery. Faced with this conflict of expert
opinion, it is not to be wondered at that the patient,,.an
unlettered man, would be reluctant to agree to an
operation. I do not regard his refusal, in these circum-
stances, as unreasonable. [Emphasis added.]

avait provoque une schizophre'nie caracterise'e. On
avait conseille au demandeur de se faire traiter
pour sa maladie, mais it a refuse. Le juge Mc-
Intyre a toutefois conclu que sa psychose e'tait

a elle-meme un facteur de son refus et qu'on ne
pouvait en consequence le tenir responsable de
1'aggravation de son etat. Les dommages - interets
doivent etre e'value's en considerant qu'il n'a pas
deliberement manque' a son obligation de limiter le
prejudice subi.

Dans la decision McGrath v. Excelsior Life
Insurance Co. (1974), 6 Nfld. & P.E.I.R. 203
(D.P.I. T.-N.), le demandeur, qui etait manoeuvre,

d'invalidite. Le juge Higgins affirme ceci, a la
p. 208:

e [TRADUCTION] La situation est done la suivante: le Dr
Shapter et le Dr Russell, des specialistes dans leurs
domaines respectifs, ne s'entendent absolument pas sur
les avantages qui pourraient resulter d'une intervention
chirurgicale. Face a cette divergence d'opinions des

I experts, it n'est pas etonnant que le patient, ui est
illettre, se soft montre reticent a consentir a l'operation.
Je ne considare pas son refus comme deraisonnable dans
ces circonstances. [C'est moi qui souligne.]

s'est blesse au dos en travaillant comme aide-pein-
tre. Il e'prouvait des douleurs persistantes. Un spe-
cialiste a recommande' de pratiquer une fusion
verte'brale pour calmer la douleur. Un autre a
affirme que ce serait inutile. Le demandeur a
decide de ne pas se faire operer et la compagnie
d'assurance a cesse' de lui verser des prestations

In Morgan v. T. Wallis Ltd., [1974] 1 Lloyd's
Rep. 165, the plaintiff, aged 33, was employed by
the defendants as a lighterman on the River
Thames. In January 1970, a stevedore employed
by the defendants on the ship Cymric threw some
wire rope on to an adjoining barge on which the h
plaintiff was working. While trying to avoid this
the plaintiff fell into the hold and injured his back.
There was no dispute as to liability. Special dam-
ages were agreed. General damages were disputed
on the ground that the plaintiff unreasonably
refused to undergo tests and an operation out of a
genuine, though misplaced, fear. The evidence
indicated that the fear was beyond his control. Mr.
Justice Browne found that the plaintiff's refusal to
undergo the tests and the operation was unreason-

	

Dans l'arret Morgan v. T. Wallis Ltd., [1974] 1
Lloyd's Rep. 165, le demandeur, age de 33 ans,
etait employe par la defenderesse comme batelier
sur la Tamise. En janvier 1970, un arrimeur au
service de la defenderesse sur le navire Cymric a
lance un cable sur une barge adjacente sur laquelle
travaillait le demandeur. En essayant de l'eviter, le
demandeur est tombe' dans la cale et s'est blesse le
dos. La responsabilite' n'a pas ete contestee. Le
montant des dommages-interets speciaux a fait
l'objet dun accord. Les dommages-interets ge'ne'-
max ont ete conteste's pour le motif que le deman-
deur avait refuse deraisonnablement de subir des
examens et une operation a cause d'une crainte
reelle mais de'placee. Il est ressorti de la preuve
que cette crainte etait incontrolable chez lui, Le
juge Browne a conclu que le refus du demandeur

S



158

	

JANIAK V. IPPOLITO Wilson J. [1985] 1 S.C.R.

d

e

f

9

h

L

able, Quoting from his reasons at p. 170:

Everybody agrees, and I emphasize strongly, that the
plaintiff in the present case is not in the slightest degree
a malingerer, and is a completely honest man who
genuinely holds the beliefs and fears about which he has
told us in evidence. But in deciding whether the defend-
ants have proved that he has unreasonably refused to
have the investigation and operation in question here, it
seems to me clear from the authorities to which I have
referred, that I must apply an objective test, in this
sense, would a reasonable man in all the circumstances,
receiving the advice which the plaintiff did receive, have
refused the operation? I think this question must be
considered as at the times when his decision was made
and on the basis of the advice he then received. If the
plaintiff preferred and prefers to go on as he is rather
than to have the operation no-one can blame him. But
the question I have to consider is not, "Is the plaintiff to
blame for refusing the operation?" but, "Is it fair and
reasonable to make the defendants pay for his refusal?"
[Emphasis added.]

It is, however, of interest to note that at p. 173
Browne J. states:

As I have said several times, I entirely accept that the
plaintiff's fear and his inability to bring himself to agree
to the operation are absolutely genuine. But in my view
there is no evidence that this is due to any physical or
mental or psychological disability which existed before
the accident and which would entitle the plaintiff to say
that the defendants must take the plaintiff as they find
him. [Emphasis added.]

He concluded at the same page:

As I have said, I think one must decide the question
whether the plaintiff's refusal was unreasonable by the
objective standard of the reasonable man, and the fact
that this particular plaintiff has got himself into an
emotional state where he finds it impossible to agree to
the operation is, in my view, no ground for saying that
his refusal was not unreasonable.

It would appear then on the English authorities
that a psychological "thin skull" developed subse-
quent to the tortious act is not a factor that can be
considered in relation to reasonableness: the objec-
tive test prevails in the absence of any pre-existing
condition.

de subir les examens et l'op'ration etait deraison-
nable. Voici un extrait de ses motifs tire de la
p. 170:

[TRADUCTION] Tous reconnaissent, et je le souligne
a avec vigueur, que le demandeur en l'espece ne simule

absolument pas une maladie, qu'il est tout a fait honnete
et qu'il croit et craint veritablement les choses qu'il nous
a dites dans sa deposition. Mais pour ce qui est de
decider si Ia defenderesse a prouve qu'il a refuse derai-

b sonnablement de subir les examens et l'operation en
cause en 1'espece, ii me semble Clair, d'apres la jurispru-
dence que j'ai consultee, que je me dois d'appliquer un
critere objectif, c'est-a -dire une personne raisonnable
dans les memes circonstances, ayant reCu les conseils

e gue le demandeur a refus, aurait-elle refuse l'operation?
Je crois qu'il faut examiner cette question par rapport a
l'epoque ou it a pris sa decision et en fonction des
conseils qu'il a alors refus. Si le demandeur a prefere et
prefere toujours rester comme it est plutot que de subir
l'operation, personne ne peut le lui reprocher. Mais la
question qu'il me faut examiner n'est pas «Le deman-
deur est-il a blamer pour avoir refuse l'operation?p mais
.Est-il juste et raisonnable d'obliger la defenderesse a
payer pour son refus?m [C'est moi qui souligne.]

Il est cependant utile de souligner qu'a' la p. 173,
le juge Browne affirme:

[TRADUCTION] Comme je 1'ai deja dit a plusieurs repri-
ses, je conviens entierement que la crainte du deman-
deur et son incapaeite de se decider a consentir a
('operation sont absolument reelles. Mais a mon avis, it

	

n'y a aucune preuve que cela est do a une incapacite
physique, mentale ou psychologigue qui existait avant
l'accident et qui permettrait au demandeur d'affirmer
que la defenderesse doit subir les consequences de 1'etat
anterieur du demandeur. [C'est moi qui souligne.]

Il conclut, a la merne page:
[TRADUCTION] Comme je l'ai deja dit, je crois qu'il faut
decider si le refus du demandeur a ete deraisonnable en
fonction du crit&re objectif de la personne raisonnable et

	

le fait que le demandeur aux presentes se soit trouve
dans un etat emotif qui Pa empeche de consentir a
l'operation ne permet pas, a mon avis, d'affirmer que
son refus n'etait pas deraisonnable.

Ii semblerait - done, d'apres la jurisprudence
anglaise, que la vulne'rabilite psychologique qui
decoule de l'acte fautif n'est pas un facteur que
l'on peut prendre en consideration pour determiner
le caractere raisonnable: le critere objectif s'appli-
que en l'absence de toute condition preexistante.
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(b) Nature

The other element that has to be considered in
determining whether the objective test of reason-
ableness applies to the decision made by the
alleged thin skulled plaintiff is the nature of the
pre-existing psychological infirmity. It is evident
that not every pre-existing state of mind-can be
said to amount to a psychological thin skull. It
seems to me that the line must be drawn between
those plaintiffs who are capable of making a
rational decision regarding their own care and

	

those who, due to some pre-existing psychological
condition, are not capable of making such a deci-
sion. As pointed out by Professor Fleming, a plain-
tiff cannot by making an unreasonable decision in
regard to his own medical treatment "unload upon
the defendant the consequences of his own stupidi-
ty or irrational scruples": Fleming, The Law of
Torts (6th ed. 1983), p. 226. Accordingly, non-
pathological but distinctive subjective attributes of
the plaintiff's personality and mental composition
are ignored in favour of an objective assessment of
the reasonableness of his choice. So long as he is
capable of choice the assumption of tort damages
theory must be that he himself assumes the cost of
any unreasonable decision. On the other hand, if
due to some pre-existing psychological condition
he is incapable of making a choice at all, then he

	

should be treated as falling within the thin skull
category and should not be made to bear the cost
once it is established that he has been wrongfully
injured.

I believe that Lord Justice Singleton's concern
in Marcroft v. Scruttons, supra, stemmed from his
doubt as to whether the plaintiff in that case was
capable of making a rational decision. Not only

	

that, there was some indication in the medical
evidence that his incapacity may have been itself a
consequence of the trauma induced by the acci-
dent. If this is so, it would appear manifestly
unjust to cut off his recovery for failure to mitigate
his damages through a rational decision as to
treatment. The reasons of Lord Justice Denning
are even more baffling. He attributes the plain-

b) La nature

L'autre element dont it faut tenir compte pour
determiner si le critere objectif du caractere rai-

a sonnable s'applique a la decision prise par le
demandeur pretendument vulnerable est la nature
de l'infirmite psychologique preexistante. Il est
evident qu'on ne peut pas dire que tons les etats

	

d'esprit preexistants equivalent a une vulnerabilite
psychologique. 11 me semble qu'il faut faire la
distinction entre les demandeurs capables de pren-
dre une decision rationnelle a propos de leur
propre sante' et ceux qui, a cause d'un etat psycho-
logique preexistant, sont incapables de prendre une
telle decision. Comme le souligne le professeur
Fleming, le demandeur ne peut, en prenant une
decision deraisonnable quant a ses propres soins
medicaux [TRADUCTION] faire assumer au defen-
deur les consequences de sa propre betise on de ses
hesitations irrationnelles)^: Fleming, The Law of

Torts (6th ed. 1983), a la p. 226. En consequence,
les caracteristiques subjectives, non pathologiques
mais distinctives, de la personnalite du demandeur

e et de sa constitution psychologique sont ecartees
en faveur d'une evaluation objective du caractere
raisonnable de son choix. Dans la mesure ou it est
capable de faire un choix, it faut presumer, selon la
theorie des dommages-interets en matiere delic-
tuelle, qu'il assume lui-meme le coat de toute
decision deraisonnable. D'autre part, si en raison
d'un etat psychologique preexistant it est absolu-
ment incapable de faire un choix, alors it faut le
considerer comme appartenant a la categorie des
victimes vulnerables et ne pas lui en faire suppor-
ter les consequences des qu'il est preuve qu'il a ete
blesse par suite d'un acte fautif.

it Je crois que ce qui preoccupait le lord juge
Singleton dans l'arret Marcroft v. Scruttons, pre-
cite, tenait au doute qu'il avait quant a savoir si le
demandeur, dans cette affaire, etait capable de
prendre une decision rationnelle. De plus, la
preuve medicale portait a croire jusqu'a un certain
point que son incapacite pouvait elle-meme decou-
ler du traumatisme cause par l'accident. Si tel
etait le cas, it semblerait manifestement injuste de
mettre fin au dedommagement a cause de son
omission de limiter le prejudice qu'il a subi par une
decision rationnelle quant au traitement. Les

i
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tiff's traumatic state after the accident to a pre-
existing constitutional weakness and says it ren-
dered the plaintiff incapable of making reasonable
decisions. Yet he concluded that this was a subjec-
tive factor that could not be considered. This
would appear to be carrying the objective test too
far in that it overrides the "thin skull" principle
altogether.

The position in the United States would appear
to be that a great number of personal attributes
falling short of a constitutional incapacity to act
reasonably can be taken into account in evaluating
the plaintiff's post-injury behaviour. This position
is best summed up in Dobbs, Law of Remedies
(1973), p. 580 as follows:

In such cases the courts have spoken of "the reasonable
and prudent man," or "reasonable care" by the plaintiff

	

as a test, but this term is probably too narrow. Personal
preferences of the plaintiff, personal finances of the
plaintiff and even irrational fears of the plaintiff are
given due weight in deciding what he is expected to do
to minimize damages. The standard, then, is not so
much the objective standard of the hypothetical reason-
able man as it is the subjective standard based on what
can be reasonably expected of the particular plaintiff.

motifs du lord juge Denning sont encore plus
deconcertants. Il attribue 1'etat traumatique dans
lequel etait le demandeur apres 1'aecident a une
faiblesse diathesique preexistante et affirme qu'il a

a rendu le demandeur incapable de prendre des deci-
sions rationnelles.. Il conclut neanmoins qu'il s'agit
la d'un facteur subjectif dont on ne peut pas tenir
compte. Cola semblerait pousser le critere objectif
trop loin en ce que, tout compte fait, it 1'emporte
sur le principe de la evulne'rabilite de la victime)).

La situation aux Etats-Unis semblerait titre
qu'un grand nombre de facteurs personnels, sauf
l'incapacite' diathe'sique d'agir raisonnablement,
peuvent titre pris en consideration en e'valuant la
conduite adoptee par le demandeur apres avoir
subi le prejudice. On trouve le meilleur resume de
cette situation dans Dobbs, Law of Remedies

d (1973), a la p. 580:

[TRADUCTION] Dans ces cas, les tribunaux ont cite
comme eritere d'homme raisonnable et prudent» ou la
aprudence raisonnable» de la part du demandeur, mais
cette expression est probablement trop restreinte. Les
preferences personnelles du demandeur, ses finances
personnelles et meme ses craintes irrationnelles sont
dument considerees pour decider ce qu'il est cense faire
pour minimiser le prejudice subi. Le eritere est alors
moins le critere objectif de 1'homme raisonnable hypo-
thetique que le critere subjectif fonde sur ce a quoi on
pent raisonnablement s'attendre du demandeur en
question.

e

I

g
In their text on Personal Injury Damages in
Canada (1981) Professors Cooper-Stephenson and
Saunders point out that no clear position has
emerged from the Canadian jurisprudence in this
area although cases such as Elloway, supra, and
McGrath, supra, suggest that a plaintiff in
Canada may not be held to an objective standard
of reasonableness which it is beyond his capacity
to attain. This position would appear to most
appropriately complement Fleming's assertion that
where a plaintiff does not suffer from a constitu-
tional incapacity to act reasonably he cannot make
the defendant bear the burden of his unreasonable
behaviour. Thus, the analytic focus in each case is
on the ca acit of the plaintiff to make a reason-
able choice. J

Dans lour texte intitule Personal Injury Damages
in Canada (1981), les professeurs Cooper-
Stephenson et Saunders soulignent qu'il ne se
degage de la jurisprudence canadienne aucune
position claire dans. ce domain, bien que des

k decisions comme Elloway et McGrath, preeite'es,
laissent entendre qu'au Canada un demandeur ne
pout pas titre astreint a une norme objective de
caractere raisonnable qu'il lui est impossible d'at-
teindre. Cette position semblerait titre celle qui
complete le mieux l'affirmation de Fleming selon
laquelle, lorsqu'un demandeur ne souffre pas d'une
incapacity diathesique d'agir raisonnablement, it
ne pout faire supporter au defendeur le fardeau de
sa conduite deraisonnable. Ainsi, 1'examen porte
dans chaque cas sur la ca acite du demandeur de
faire un choix raisonnable.
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	(2) Unreasonableness and Conflicting Medical
Opinions

Another problem trial judges face in assessing
the reasonableness of a plaintiff's decision whether
or not to have medical or surgical treatment is the
way in which he is expected to handle conflicting
medical opinions.

In Asamera Oil Corp. v. Sea Oil & General
Corp., [1979] 1 S.C.R. 633, Estey J. stated at p.
649 that "A plaintiff need not take all possible
steps. to reduce his loss". He is only bound to act
like "a reasonable and prudent man": British
Westinghouse Electric and Manufacturing Co. v.
Underground Electric Railways Company of
London, [1912] A.C. 673 (H.L.) The steps he
takes, Lord Macmillan said in Banco de Portugal
v. Waterlow and Sons, Ltd., [1932] A.C. 452, at p.
506, "ought not to be weighed in nice scales".

	

What guidance, if any, do these very general
observations afford an injured plaintiff confronted
with conflicting medical advice and varying prog-

	

noses for the outcome of treatment? In Savage v.
T. Wallis, Ltd., [1966] 1 Lloyd's Rep. 357 (C.A.),
the doctors disagreed as to whether a slight opera-
tion would get rid of the plaintiff's headaches. It
was held that the plaintiff in refusing the surgery
had not failed in his duty to mitigate. In McGrath

	

v. Excelsior Life Insurance Co., supra, medical
opinion was divided as to whether a spinal fusion
would reduce the plaintiff's pain. It was held that
the plaintiff did not fail in his duty to mitigate by
refusing to have the surgery. In Steele v. Robert

	

George & Co., supra, Viscount Simon said, at p.
500:

It may in some cases be quite reasonable for a man to
decide not to undergo an operation if his own doctor
advises against it, for it is the conclusion reached by his
doctor which governs his decision much more than the
logic by which his doctor has reached the conclusion.

2) Le caractere deraisonnable et les opinions
medicales contradictoires

Un autre probleme que les juges rencontrent en
evaluant le caractere raisonnable de la decision
d'un demandeur de subir ou de ne pas subir un
traitement medical ou chirurgical est la maniere
dont it est cense traiter les opinions medicales
contradictoires.

b Dans 1'arret Asamera Oil Corp. c. Sea Oil &
General Corp., [ 1979] 1 R.C.S. 633, le juge Estey
affirme, a' la p. 649, qu'«Un demandeur n'[est] pas
tenu de prendre toutes les mesures possibles pour
reduire ses pertes>> Il est seulement tenu d'agir

C

comme nun homme prudent et raisonnablen: Bri-
tish Westinghouse Electric and Manufacturing
Co. v. Underground Electric Railways Company
of London, [1912] A.C. 673 (H.L.) Les mesures

d qu'il prend, d'affirmer lord Macmillan dans Banco
de Portugal v. Waterlow and Sons, Ltd., [1932]
A.C. 452, a la p. 506, ((ne doivent pas titre analy-
sees au microscope)).

e Quel guide ces observations tres generales
offrent-elles a un demandeur blesse qui fait face a
des avis medicaux contradictoires et a des pronos-
tics divergents quant au resultat du traitement?
Dans l'arret Savage v. T. Wallis, Ltd., [1966] 1

f Lloyd's Rep. 357 (C.A.), les medecins ne s'enten-
daient pas sur la question de savoir si une opera-
tion mineure permettrait de guerir le demandeur
de ses maux de tete. On a conclu qu'en refusant
l'intervention chirurgicale le demandeur n'avait
pas manque a son obligation de limiter le preju-
dice. Dans l'arret McGrath v. Excelsior Life Insu-
rance Co., precite, les medecins divergeaient d'opi-
nion quant a savoir si une fusion vertebrale

h permettrait de diminuer les douleurs du deman-
deur. On a conclu que le demandeur n'avait pas
manque a son obligation de limiter le prejudice en
refusant de subir l'intervention chirurgicale. Dans
l'arret Steele v. Robert George & Co., precite, le

i vicomte Simon .a:ffrme, :a la P. 5:00:
[TRADUCTION] Dans certains cas, it peut titre tout a fait
raisonnable pour une personne de decider de ne pas
subir une operation si son propre medecin ne la recom-
mande pas, parce que c'est la conclusion tiree par son

J medecin qui influe sur sa decision beaucoup plus que ]a
logique dont a fait preuve son medecin en tirant cette
conclusion.
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As to the possibility of medical opinions conflicting
with that of his own doctor Viscount Simon said,
at p. 501:

that where the workman has been advised against the
operation by a skilled medical man in whom he has
confidence, it would be necessary to bring home to the
workman an extremely strong body of expert advice to
the contrary before the onus which rests on the employer
of proving that the refusal was unreasonable should be
regarded as discharged.

These cases are, however, to be contrasted with
cases such as Marcroft v. Scruttons, supra, and

	

McAuley v. London Transport Executive, [1957]
2 Lloyd's Rep. 500 (C.A.), where the refusal of
surgery was held to be unjustified. It would appear
from the authorities that as long as a plaintiff
follows any one of several courses of treatment
recommended by the medical advisers he consults
he should not be said to have acted unreasonably.

As a qualification to the general principle that a
plaintiff's actions must not be subjected to an
overly critical standard of review, the English
courts have suggested that in determining what
steps he ought to take the plaintiff should consider
the defendant's interests as well as his own. In
Darbishire v. Warran, [1963] 1 W.L.R. 1067
(C.A.), the court pointed out that, while the plain-
tiff may have acted reasonably as far as he was
concerned, the true question was whether the
plaintiff acted reasonably as between himself and
the defendant and in view of his duty to mitigate
the damages: per Harman L.J., at p. 1072; Pear-
son L.J., at p. 1076. It should be noted that this
rule has never been adopted in Canada, and the
English courts in the context of the law of con-
tracts have held that a plaintiff "is not bound to
nurse the interests of the contract breaker":
Harlow & Jones, Ltd. v. Panex (International),
Ltd., [1967] 2 Lloyd's Rep. 509, per Roskill J., at
p. 530.

Quant a la possibility qu'il y ait des opinions
medicales contraires a celle du medecin traitant du

	

demandeur, le vicomte Simon affirme, a la p. 501:

[TRADUCTION] que lorsque l'ouvrier s'est vu conseiller
a de ne pas subir ('operation par un medecin qualifie en

qui it a confiance, it faudrait soumettre a cet ouvrier un
ensemble d'opinions d'expert contraires extremement
convaincantes pour que I'on puisse considerer que 1'em-
ployeur a satisfait a ('obligation qui lui incombe de

b prouver que le refus etait deraisonnable.

Toutefois, it faut distinguer ces affaires des arrets
Marcroft v. Scruttons, precite, et McAuley v.
London Transport Executive, [1957] 2 Lloyd's

c Rep. 500 (C.A), ou on a conclu que le refus de

	

subir ('intervention chirurgicale e'tait injustifie. It
semblerait, d'apre's la jurisprudence, que dans la
mesure on an demandeur suit l'une ou l'autre des
differentes formes de traitement recommandees

d par les me'decins qu'il a consultes, on ne puisse pas
dire qu'il a agi deraisonnablement.

A titre de restriction au principe general selon
lequel les actes du demandeur ne doivent pas titre

e soumis a une norme d'examen trop severe, les
cours anglaises ont laisse' entendre qu'en determi-
nant les mesures qu'il doit prendre le demandeur
doit prendre en consideration les inte'rets du dyfen-
deur autant que les siens. Dans l'arret Darbishire
v. Warran, [1963] 1 W.L.R. 1067 (C.A.), la cour
souligne que, meme si le demandeur peut avoir agi
raisonnablement en ce qui le concerne, la question
veritable est de savoir si le demandeur a agi raison-

g nablement par rapport au defendeur et compte
tenu de son obligation de limiter le prejudice: le
lord juge Harman, a la p. 1072; le lord juge
Pearson, a la p. 1076. Il faut souligner que cette
regle n'a jamais ete suivie au Canada et que, dans

k le domaine du droit des contrats, les cours anglai-
ses ont conclu que le demandeur [TRADUCTION]
«n'est pas tenu de soigner les interets de'celui qui a
rompu le contratu: Harlow & Jones, Ltd. v. Panex
(International), Ltd., [1967] 2 Lloyd's Rep. 509, le
juge Roskill, a la p. 530.

In making his finding as to the reasonableness
or otherwise of a refusal of medical treatment, the
trier of fact will also, of course, take into consider-
ation the degree of risk to the plaintiff from the
surgery (Taylor v. Addems and Addems, [1932] 1

En determinant le caraetere raisonnable ou
deraisonnable du refus de subir an traitement
medical, it va de soi que le juge des faits dolt
egalement tenir compte du risque auquel l'inter-
vention chirurgicale expose le demandeur (Taylor
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the case of tort is clear. The plaintiff is "bound to act
not only in his own interests, but in the interests of the
party who would have to pay damages, and keep down
the damages, so far as it is reasonable and proper, by
acting reasonably in the matter" (Smailes & Sons v.

	

Hans Dessen & Co. ((1905) 94 L.T. 492; on appeal
(1906) 95 L.T. 809), per Channel J. at p. 493. And as
Mayo J. said in Fishlock v. Plummer ([1950] S.A.S.R.
176, at p. 181): "If any part of his (the plaintiff's)
damage was sustained by reason of his own negligent or
unreasonable behaviour, the plaintiff will not be
recouped as to that part." However, "the question what
is reasonable for the plaintiff to do in mitigation of
damages is not a question of law, but one of fact in the
circumstances of each particular case, the burden of
proof being upon the defendant" (Halsbury's Laws of
England, 3rd ed. vol. 11, par. 477, p. 290). The authori-
ties show that once the plaintiff has "made out a prima
facie case of damages, actual or prospective, to a given
amount", the burden lies upon the defendant to prove
circumstances whereby the loss could have been dimin-
ished. Not only must the defendant discharge the onus
of showing that the plaintiff could have mitigated his
loss if he had reacted reasonably, but he must also show
how and to what extent that loss could have been
minimized (Roper v. Johnson ((1873) L.R. 8 C.P. 167),
per Grove J. at p. 184: Criss v. Alexander (No. 2)
((1928), 28 S.R. (N.S.W.) 587; 45 W.N. 187), per
Street C.J. at p. 596).

Walters J. then dealt with the defendant's submis-
sion that the plaintiff's duty to mitigate in a case
of compensation neurosis included a duty to bring
on the action for an early trial. He said, at p. 574:

It cannot be disputed that the plaintiff could have
taken earlier steps to expedite the trial of the action, but
it was equally open to the defendant to have done so, at
least by October 1970. Moreover, in the period between
April 1970 and June 1970, there had been a delay of
two months on the part of t : defendant in answering
the interrogatories delivered for his examination, and
until 'the answers had been filed, application could not
have been made for entry of the action for trial. And it
is to be noticed that a summons for leave to enter the
action for trial was issued three days following the filing
of the answers to the interrogatories. Another matter
which I am unable to overlook is the initial delay on the

de limitation du prejudice daps une affaire de quasi-delit
est clair. Le demandeur est «tenu d'agir non seulement
dans son propre interet, mais aussi dans 1'interet de la
partie qui aura a payer des dommages-interets, et d'em-
pecher le prejudice d'augmenter pour autant qu'il est
raisonnable et approprie de le faire, en agissant raison-
nablement dans les circonstances» (Smailes & Sons v.

	

Hans Dessen & Co. ((1905), 94 L.T. 492; on appel
(1906), 95 L.T. 809), le juge Channel a la p. 493.
Comme l'affirme le juge Mayo dans I'arret Fishlock v.
Plummer ([1950] S.A.S.R. 176, a la p. 181): %Si une
part quelconque de son prejudice [celui du demandeur]
resulte de sa propre conduite fautive ou deraisonnable, le

	

demandeur ne sera pas dedommage pour cette part.»
Toutefois, ala question de savoir ce qui est raisonnable
pour le demandeur de faire pour limiter le prejudice
n'est pas une question de droit, mais une question de fait
selon les circonstances de chaque cas particulier, et it
incombe au defendeur d'en faire la preuve» (Halsbury's
Laws of England, 3rd ed., vol. 11, par. 477, p. 290). Il
ressort de la jurisprudence que des que le demandeur a
produit aun commencement de preuve du prejudice pre-
sent ou futur, evalue a un certain montant», it incombe
au defendeur d'etablir les circonstances dans lesquelles
les pertes auraient pu titre reduites. Non seulement le
defendeur doit-il demontrer que le demandeur aurait pu
reduire ses pertes s'il avait reagi raisonnablement, mais
it dolt aussi demontrer comment et dans quelle mesure
ces pertes auraient pu We reduites (Roper v. Johnson
((1873), L.R. 8 C.P. 167), le juge Grove, a la p. 184:

	

Criss v. Alexander (No. 2) ((1928), 28 S.R. (N.S.W.)
587; 45 W.N. 187), lejuge en chef Street, a la p. 596).

Le juge Walters aborde ensuite la pre'tention du
defendeur que 1'obligation du demandeur de limi-

g ter le prejudice dans un cas de ne'vrose de transfert
obsessif comportait l'obligation d'intenter l'action
de manie're a hater la tenue du proces. Il affirme, a
la p. 574:

h [TRADUCTION] Il est incontestable que le demandeur
aurait pu agir plus tot pour hater l'instruction de 1'ac-
tion, mais it etait aussi loisible au defendeur de le faire
au moins depuis octobre 1970. De plus, pendant la
periode comprise entre avril 1970 et juin 1970, deux

i mois se sont 6coules avant que le defendeur ne reponde a
I'interrogatoire ecrit qui lui avait ete submis, et la
demande d'inscription de l'action pour audition n'aurait
pu titre faite avant le depot de ces reponses. 11 y a lieu de
noter que la requete visant a obtenir l'autorisation d'ins-
crire l'action pour audition a ete' produite dans les trois
jours suivant le depot des reponses a l'interrogatoire
ecrit. Un autre point que je. ne puis passer sous silence

J
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rt of the defendant in filing his defence to the state-
_.cent of claim.

Looking at the conduct of the parties, I am unable to
say that any blame lies with one side rather than the
other, and I am not persuaded that any mischief done
can be solely ascribed to the plaintiff. In any case, apart
from the prognosis given in evidence by Mr. Schaeffer,
there is not a great deal to show to what extent the
plaintiff's neurosis might have been relieved if the action
had been brought to trial sooner. I cannot speculate as
to the extent to which the plaintiff might have mini-
mized his loss by bringing on his action for an earlier
trial. And in all the circumstances, I do not think that
the defendant has persuaded me that the plaintiff has
been unreasonable in failing to take steps to minimize
his damages, or that it has been proved that he is
responsible for consequences of his injuries which might
have been avoided or materially lessened, so that his
damages ought to be calculated at a time prior to the
actual date of assessment. It seems to me that after
looking to all that has happened, there can be no
warrant for abating the award of geneal damages.

est le fait qu'au depart le defendeur a tarde a produire
sa defense a la declaration.

Considerant la conduite des parties, je suis incapable
d'affirmer que Tune est plus blamable que l'autre, mais

a je ne suis pas convaincu que tout mefait commis puisse
etre attribue exclusivement au demandeur. De toute
faron, sauf pour le pronostic soumis en preuve par M.
Schaeffer, it y a peu de chose qui demontre dans quelte
mesure to nevrose du demandeur aurait pu etre soulagee

b si faction avait 6t6 instruite plus tot. Je ne puis speculer
sur la mesure dans laquelle le demandeur aurait pu
minimiser le prejudice subi s'il avait fait instruire son
action plus tot. Dans ces eireonstanees, je ne crois pas
que le defendeur m'a convaincu que le demandeur a ete

c deraisonnable en ne prenant pas les mesures necessaires

	

pour limiter le prejudice subi, ou qu'il a ete prouve qu'il
est responsable de certaines consequences de ses blessu-
res qui auraient pu titre evitees ou largement diminuees,
de sorte que ses dommages-interets auraient dil titre

d calcules a une date anterieure a celle a laquelle ils ont
ete effectivement evalues. Il me semble, apres avoir
examine tout ce qui s'est produit, que rien ne peut
justifier une reduction du montant des dommages-inte-
rets accordes.

e

f

_n Plenty v. Argus, [1975] W.A.R. 155, Jackson
C.J. referred to the two aspects of the defendant's
burden of proof. He said, at pp. 157-58:

There can be no doubt but that upon this issue the
onus was at trial upon the respondent to this appeal and
the learned trial Judge so held. In the course of argu-
ment before us, however, it did appear that doubt did
exist as to what was involved in the discharge of that
onus. The question giving rise to that doubt can be posed
by asking whether in such a case as this the defendant in
order to discharge the onus that the plaintiff had failed
to mitigate his damage must prove, on the, balance of
probabilities, that the plaintiff acted unreasonably in not
submitting himself to the advised treatment, and in
addition, and to the same standard of persuasion that
the treatment, if carried out, would cure, or, to a certain
degree cure the plaintiff's condition, or whether on the
other hand, the issue to which the onus attaches is but
the single issue, it being whether the plaintiff in refusing
the treatment had failed to do something which in
reason he ought to have done to mitigate his damage. In
all the personal injury negligence cases so far reported,
it appears to have been established on the balance of

'abilities both that the plaintiff had acted unreason-
and that had the operation been carried out, the

incapacity would have been removed or reduced to a

Dans 1'arret Plenty v. Argus, [1975] W.A.R.
155, le juge en chef Jackson a mentionne les deux
aspects du fardeau de la preuve impose au defen-
deur. Il affirme, aux pp. 157 et 158:

[TRADUCTION] Il ne peut y avoir de doute que sur ce
point au proces, le fardeau de la preuve incombait a
1'intime au present appel et c'est ce qu'a conclu le savant
juge de premiere instance, Pendant les plaidoiries en
cette cour, ii est par contre apparu qu'il y avait an doute

9 quant a ce qu'il fallait faire pour s'acquitter de ce
fardeau. La question qui souleve ce doute peut titre
posee en se demandant si, dans an cas comme celui-ci, le
defendeur doit, pour s'acquitter du fardeau de prouver
que le demandeur a omis de limiter le prejudice qu'il a

h subi, prouver, selon la preponderance des probabilites,
que le demandeur a agi de faron deraisonnable en ne
subissant pas le traitement recommande et, selon le
meme critere de persuasion, que, s'il avait ete' adminis-
tre, le traitement aurait permis de guerir le demandeur

i totalement ou partiellement, ou, d'autre part, si le point
qu'il s'agit d'etablir se resume uniquement a determiner
si en refusant le traitement le demandeur a omis de faire
quelque chose qu'il aurait raisonnablement du faire pour
limiter le prejudice subi. Dans toutes les affaires de
blessures corporelles imputables a une faute publiees
jusgu'ici, ii semble avoir ete etabli, selon la preponde-
rance des probabilites, a la fois que le demandeur a agi

I
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certain degree. In such cases the onus is discharged on
either view and with the result that damages are
assessed "as they would properly have been assessable if
he had, in fact, undergone the operation and secured the
degree of recovery to be expected from it": McAuley v

	

London Transport Executive [1957] 2 Lloyd's Rep 500
at 505 per Jenkins LJ. [Emphasis added.]

A recent English case which is hard to reconcile
with the Canadian and Australian authorities and,
indeed, with earlier English authorities, is Sel-
vanayagam v. University of the West Indies,
[1983] 1 All E.R. 824. In that case the Privy

	

Council held that a plaintiff who rejects a medical
recommendation in favour of surgery must, in
order to discharge the burden on him to prove that
he acted reasonably in regard to his duty to miti-
gate his damage, prove that his refusal was reason-
able. The trial judge had placed the onus on the
plaintiff (appellant) and the Court of Appeal had
treated this as a basis for review. Lord Scarman
said they were wrong. Quoting from his reasons, at
p. 827:

The rule that a plaintiff who rejects a medical recom-
mendation in favour of surgery must show that he acted
reasonably is based on the principle that a plaintiff is
under a duty to act reasonably so as to mitigate his
damage.

While this articulation of the duty to mitigate is
obviously correct, Lord Scarman's placing of the
burden of proof of mitigation on the plaintiff
seems to be in sharp contrast to a long line of
earlier English authority and, as has been seen, is
contrary to the general principles of mitigation of
damages enunciated by this Court in Red Deer,
supra, and Asamera Oil, supra.

	4. The Consequences of an Unreasonable Refusal
of Treatment

Turning now to the implication of a finding of
unreasonableness for the plaintiffs recovery, it is
clear that the so-called "duty to mitigate" derives

de facon deraisonnable et que si ['operation avait eu lieu(
son incapacite aurait soit diminue' soit disparu. Dans ces
cas, l'obligation est remplie a l'un et l'autre point de vue
de sorte que les dommages-interets sont e'values Ktout

Q comme on aurait pu les evaluer s'il avait subi l'operation
et s'etait assure le degre de guerison qui est cense' en
decoulem: McAuley v London Transport Executive,
[1957] 2 Lloyd's Rep. 500, a la p. 505, le lord juge
Jenkins. [C'est moi qui souligne.]

L'arret Selvanayagam v. University of the West
Indies, [1983] 1 All E.R. 824, est une decision
anglaise recente difficile a concilier avec la juris-
prudence canadienne et australienne et merne avec
la jurisprudence' anglaise anterieure. Dans cet
arret, le Conseil prive a conclu que le demandetir
qui refuse de subir une intervention chirurgicale
recommande.e par les me'decins doit, pour s'aequit-
ter du fardeau qui lui incombe de prouver qu'il a

d agi de fagon raisonnable quant a son obligation de
limiter le prejudice subi, prouver que son refus
etait raisonnable. Le juge de premiere instance
avait impose cette obligation au demandeur (l'ap-
pelant) et la Cour d'appel avait considers cela

e comme un motif de revision. Lord Scarman a dit
qu'elle avait fait erreur. It affirme ceci dans ses
motifs, a la p. 827:
[TRADUCTION] La regle voulant que le demandeur qui

f rejette la recommandation des medecins de subir une
intervention chirurgicale doit demontrer qu'il a agi de
fagon raisonnable se fonde sur le principe que le deman-
deur a ['obligation d'agir raisonnablement de fagon a
limiter le prejudice.

g Bien que cette formulation de Pobligation de limi-
ter le prejudice soit manifestement correcte, l'im-
position au demandeur, par lord Scarman, de
l'obligation de prouver la limitation du prejudice

h semble contraster sensiblement avec un long cou-
rant de jurisprudence anglaise anterieure et,
comme nous l'avons vu, est contraire aux principes
generaux de la limitation du prejudice enonees par
cette Cour dans les arrets Red Deer et Asamera

i Oil, pre'cite's.

4. Les consequences du refus deraisonnable de
subir un traitement

Pour ce qui est maintenant de l'incidence d'une
constatation du caractere deraisonnable du refus
sur l'indemnisation du demandeur, it est clair que
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from the general proposition that a plaintiff cannot
recover from the defendant damages which he
himself could have avoided by the taking of
reasonable steps. As Pearson L.J. pointed out in
Darbishire v. Warran, supra, it is not a "duty" in
the strict sense. A breach of it is not actionable.
Quoting from his reasons at p. 1075:

... it is important to appreciate the true nature of the
so-called "duty to mitigate the loss" or "duty to mini-
mize the damage." The plaintiff is not under any con-
tractual obligation to adopt the cheaper method: if he
wishes to adopt the more expensive method, he is at
liberty to do so and by doing so he commits no wrong
against the defendant or anyone else. The true meaning
is that the plaintiff is not entitled to charge the defend-
ant by way of damages with any greater sum than that
which he reasonably needs to expend for the purpose of
making good the loss. In short, he is fully entitled to be
as extravagant as he pleases but not at the expense of
the defendant.

Mitigation has to do with post-accident events.
In this respect it should perhaps be contrasted with
contributory negligence and perceived as more
closely aligned with novus actus interveniens. It
differs from the latter, however, in that the novus
actus may be the act of a third party whereas
mitigation (or its failure) is exclusively the act of
the claimant. Overhanging all three concepts, miti-
gation, contributory negligence and novus actus,
are the general principles of foreseeability and
remoteness as they apply to post-accident events.

The appellant in the case at bar invoked some of
these general doctrines of tort law. He submitted
"that the majority in the Court of Appeal have
failed to take into account the fact that the plain-
tiff's unreasonable refusal constituted a novus
'actus and, from the defendant's standpoint, such

>fusal was not reasonably foreseeable and the
damages claimed are too remote". I do not find

Comme le souligne le lord juge Pearson dans
1'arret Darbishire v. Warran, precite, it ne s'agit
pas dune xobligation* au sens strict. Le manque-
ment a ce genre d'obligation n'ouvre pas droit a
des poursuites. Voici ce qu'il affirme dans ses
motifs, a' la p. 1075:

[TRADUCTION] ... it est important de saisir la vraie
nature de ce qu'on appelle rl'obligation de reduire les

c pertes), ou «I'obligation de limiter le prejudice.y, Le
demandeur n'a pas d'obligation contractuelle de choisir
la methode la plus economique: s'il souhaite adopter la
methode la plus couteuse, it a la liberte de le faire et ne
commet pas de faute contre le defendeur ou qui que ce
soit d'autre en le faisant. Cela signifie en realite que le
demandeur n'a pas le droit de faire payer au defendeur,
sous forme de dommages-interets, une Somme plus con-
siderable que Celle dont it a raisonnablement besoin pour
reparer la perte subie. En bref, ii a tout a fait le droit
d'etre aussi extravagant qu'il le vent, mais it ne peut le
faire aux depens du defendeur.

La limitation du prejudice se rapporte aux eve-
nements survenus apres 1'accident. A cet egard, it
faut peut-etre la mettre en contraste avec le con-
cept de la faute de la victime et la percevoir
comme se rapprochant davantage du novus actus
interveniens. Toutefois, elle differe de ce dernier
concept, en ce que le novus actus peut etre le fait
d'un tiers alors que la limitation du prejudice (ou
l'omission de limiter le prejudice) est exclusive-
ment le fait du reclamant. Au-dessus de ces trois
concepts de limitation du prejudice, de la faute de
la victime et du novus actus, it y a les principes
generaux de la previsibilite et de l'absence de lien
de causalite dans la mesure ou ils s'appliquent aux
evenements posterieurs a' l'accident.

En 1'espece, 1'appelant a invoque certains de ces
principes generaux de la responsabilite delictuelle.
Il a soutenu [TRADUCTION] «que la Cour d'appel a
la majority n'a pas tenu compte du fait que le refus
deraisonnable du demandeur constitue un novus

actus, que pour le defendeur ce refus n'etait pas
raisonnablement previsible et que les dommages-
interets sont reclames trop indirectsn. Je ne trouve

ce qu'on appelle xl'obligation de limiter le preju-
dice)) decoule du Principe general selon lequel un
demandeur ne peut se faire indemniser par le
defendeur pour le prejudice qu'il aurait pu lui-

a meme eviter en prenant des mesures raisonnables.

b
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pas ce point de vue utile dans un cas de ce genre. 11
me semble que, hypothetiquement, 1'ensemble du
prejudice subi par le demandeur est raisonnable-
ment previsible et serait indemnisable si ce n'etait

a du fait additionnel qu'une partie de ce prejudice
aurait pu raisonnablement etre evitee par le
demandeur. II m'est difficile de voir comment
l'omission d'eviter ce qui constitue une perte rai-
sonnablement evitable peut en soi rendre imprevi-
sibles les autres pertes inevitables. Il ne me semble
pas non plus que le principe de la cause immediate,
egalement invoque par l'appelant, regle la ques-
tion. Les mentions de la acause immediate)) et de la
acause nouvelle)) ont pour effet, a mon avis, de
predeterminer la question de droit, mais its n'en
donnent pas la raison d'etre. Je trouve plus instruc-
tif le passage suivant tire de 22 Am Jur 2d,
Damages, paragraphe 30, a la p. 52:

[TRADUCTION] D'autres cours ant laisse entendre que
la doctrine des consequences evitables est une extension
du principe de la cause immediate-c'e'st-a-dire que si le
demandeur avait pu raisonnablement eviter le prejudice
subi, alors I'activite du defendeur ne peut plus etre

e consideree comme la cause immediate de ce prejudice.
Meme si cet enonce est acceptable du point de vue
theorique (puisque ecause immediaten ne signifie proba-
blement rien de plus que la cause reconnue en droit
comme la cause du prejudice), it n'est pas assez precis
pour exprimer l'idee contenue dans la doctrine des con-
sequences evitables. Par exemple, si l'acte fautif du
defendeur a cause la fracture d'une jambe du deman-
deur et que le demandeur aurait pu s'eviter beaucoup de
souffrances s'il avait consulte un medecin, it est inutile-
ment ambigu d'affirmer que l'omission de consulter un
medecin a empeche l'acte fautif d'etre to cause imme-
diate d'une partie des souffrances, mais non pas d'etre [a
cause immediate des autres souffrances. Il est plus
precis de dire que la consultation d'un medecin aurait
permis d'eviter une certaine partie des souffrances et
qu'en consequence it n'est pas possible d'obtenir des
dommages-interets pour les souffrances evitables.

On peut soutenir essentiellement la meme chose en
ce qui concerne le novus actus interveniens. Ce
concept n'apporte absolument rien d'utile a l'ana-
lyse. Manifestement, la limitation du prejudice et
le novus actus peuvent coincider dans des cas
comme celui en l'espece, mais parler en termes de
novus actus est a mon avis de peu d'utilite pour
definir la portee de l'obligation de limiter le
prejudice.

such an approach helpful in a case of this kind. It
seems to me that by hypothesis the whole of the
plaintiff's damages are reasonably foreseeable and

	

would be recoverable were it not for the additional
fact that a portion of them was reasonably avoid-
able by the plaintiff. I have difficulty in seeing
how the failure to avoid what is a reasonably
avoidable loss can in and of itself make the re-
maining unavoidable loss unforeseeable. Nor, it
seems to me does the doctrine of proximate cause,
also invoked by the appellant, elucidate the prob-
lem. References to "proximate cause" and "interv-
ening cause", in my opinion, predetermine the
legal issue but do not provide a rationale for it. I
find the following passage from 22 Am Jur 2d,
Damages § 30, at p. 52 more illuminating:

Other courts have suggested that the doctrine of
avoidable consequence is an extension of the proximate
cause principle-that is, if the plaintiff could reasonably
have avoided the damages which resulted, then the
activity of the defendant can no longer be considered the
proximate cause of those damages. While this statement
can be accepted as theoretically valid (since "proximate
cause" probably means nothing more than the cause
which is recognized by law as the cause of the damages),
it is not precise enough to express the idea contained in
the doctrine of avoidable consequences. For example, if
defendant's negligent activity caused plaintiff's broken
leg and much of plaintiff's pain could have been avoided
by consulting a doctor, it is unnecessarily ambiguous to
state that the failure to consult a doctor prevented the
negligent activity from being the proximate cause of a
portion of the pain, but not from being the proximate
cause of the rest of the pain. It is more precise to state
that consulting a doctor would have avoided a certain
portion of the pain and, thus, damages cannot be recov-
ered for the avoidable pain.

Essentially the same point may be made with
respect to novus actus interveniens. The concept
does not advance the analysis in any helpful way.
Obviously mitigation and novus actus may coin-
cide in cases such as the case at bar but talking in
terms of novus actus is, in my view, of little
assistance in defining the scope of the duty to
mitigate.
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What then counts as an unavoidable loss in a
case like this where there has been found to be an
unreasonable refusal of surgery? The answer given
by MacKinnon A.C.J.O. is that one looks to what
would have happened on a balance of probabilities
had the operation in fact taken place. The majority
approach, on the other hand, Is to determine what
damages are avoidable by assuming that the plain-
tiff has agreed to an operation which has not yet
been performed. If the majority is correct, then the
courts would normally take account of any "sub-
stantial possibility" of failure and the amount by
which full compensation would be discounted-in
this case 70 per cent- would represent his avoid-
able loss.

There is a paucity of direct authority on this
issue. The following passage from the judgment of
Jenkins L.J. in McAuley, supra, at p. 505, may be
viewed as support for the approach taken by the
majority:
If he receives medical advice to the effect that an
operation will have a 90 per cent. chance of success, and
`s strongly recommended to.undergo the operation and
,oes not do so, then the result must be, I think, that he
has acted unreasonably, and that the damages ought to
be assessed as they would properly have been assessable
if he had, in fact, undergone the operation and secured
the degree of recovery to be expected from it. [Emphasis
added.]

It seems to me not only to be implicit in the
English authorities but also to be common ground
between the majority and the dissent in the Court
of Appeal in this case that, even after an unreason-
able refusal of surgery, the plaintiff is still entitled
to claim unavoidable losses assuming, of course,
that they are otherwise recoverable. MacKinnon
A.C.J.O. would, it is true, deny all subsequent
recovery in this case where on the balance of

.probabilities (70 per cent) surgery would lead to a
full recovery, but if there was a 50-100 per cent
chance of no more than an 80 per cent recovery at
the outside, it seems to me that his approach would
necessarily permit a plaintiff to recover the re-
niaining 20 per cent of his damages as unavoidable
loss.

Que faut-il considerer comme perte inevitable
dans un cas comme celui-ci ou on a conclu qu'il y a
eu refus deraisonnable de subir 1'intervention
•chirurgicale? Le juge en chef adjoint MacKinnon

a de l'Ontario a repondu qu'il faut examiner ce qui
se serait produit, selon la preponderance des pro-
babilites, si l'operation avait eu lieu. Selon la
majorite, d'autre part, it s'agit de determiner quel
prejudice est evitable en presumant que le deman-
deur a consenti a subir une operation qui n'a pas
encore eu lieu. Si la majorite a raison, les cours
devraient done normalement tenir compte de route
«possibility reelle» d'echec et le pourcentage dont le
plein dedommagement serait diminue-en 1'espece
70 pour 100-representerait sa perte evitable.

La jurisprudence portant directement sur ce
point est rare. On peut considerer que l'extrait
suivant des motifs du lord juge Jenkins dans l'arret
McAuley, precite, a la p. 505, etaye le point de vue
adopte par la cour a la majorite:
[TRADUCTION] Si les medecins lui disent que l'operation
a 90 pour 100 de chances de reussir, qu'ils l'a lui
recommandent fortement et qu'il no la subit pas, alors ii
s'ensuit d'apres moi qu'il a agi de facon deraisonnable et
que les dommages-interets devraient etre evalues comme
on aurait pu les evaluer s'il avait subi l'operation et
s'etait assure le degre de guerison qui est cense en

f decouler. [C'est moi qui souligne.]

Il me purait non seulement implicite dans la juris-
prudence anglaise, mail aussi reconnu par le juge
dissident et les juges formant la majorite en Cour
d'appel en 1'espece, que memo apres avoir refuse
deraisonnablement de subir l'intervention chirurgi-
cale, le demandeur a quand meme le droit de
reclamer des dommages-interets pour les pertes
inevitables, en supposant bien sur qu'il est possible
par ailleurs de se faire indemniser pour ces pertes.
Ii est vrai que le juge en chef adjoint MacKinnon
aurait refuse tout autre dedommagement en Fes-

aurait entrain une guerison complete, mais s'il y
avait eu entre 50 et 100 pour 100 de chances de
guerison a 80 pour 100 au maximum, it me semble
que son point de vue permettrait necessairement a

1 un demandeur d'obtenir, pour les autres 20 pour
100 du prejudice subi, une indemnite a titre de
perte inevitable.
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pece parce que, selon la preponderance des proba-
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(70 pour 100), 1'intervention chirurgicale
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As Blair J.A. points out, support is also to be
found for the majority approach in a number of
Australian cases, notably Newell v. Lucas, [1964-
65] N.S.W.R. 1597. In Plenty v. Argus, supra,
Burt J. seems to have adopted it in the following
obiter statement at p. 159:

And if a finding is made that a plaintiff in the face of
an uncertain prognosis acted unreasonably in not sub-
mitting himself to surgery or treatment, then it would
seem that his damages should be assessed having regard
to his condition as it is, discounted by the evaluation of
the lost chance, or as one would if the assessment were
made in advance of the carrying out of the advised
treatment.

In my view the majority approach is consistent
with first principles as expressed by Lord Diplock
in Mallett v. McMonagle, [1970] A.C. 166, at p.
176:

The role of the court in making an assessment of
damages which depends upon its view as to what will be
and what would have been is to be contrasted with its
ordinary function in civil actions of determining what
was. In determining what did happen in the past a court
decides on the balance of probabilities. Anything that is
more probable than not it treats as certain. But in
assessing damages which depend upon its view as to
what will happen in the future or would have happened
in the future if something had not happened in the past,
the court must make an estimate as to what are the
chances that a particular thing will or would have
happened and reflect those chances, whether they are
more or less than even, in the amount of damages which
it awards.

See also Lord Reid in Davies v. Taylor, [1972] 3
All E.R. 836 (H.L.), at p. 838. This position is
essentially the one adopted by Lacourciere J.A. in
Schrump v. Koot (1978), 18 O.R. (2d) 337, which
Blair J.A. cites in support of his position. MacKin-
non A.C.J.O. attempts to distinguish this latter
case on the ground that it applies only to assessing
the risk or likelihood of future developments but,
as the passage from Lord Diplock makes clear, the
balance of probabilities test is confined to deter-
mining what did in fact happen in the past. In
assessing damages the court determines not only

Comme le souligne le juge d'appel Blair, le point
de vue de la majorite est etaye par un certain
nombre de decisions australiennes dont Newell v.
Lucas, [1964-65] N.S.W.R. 1597. Dans l'arret

a Plenty v. Argus, precite, le juge Burt semble
l'avoir adopte dans l'opinion incidente suivante, a
la p. 159:

[TRADUCTION] Et si l'on conclut que, face a un
pronostic incertain, le demandeur a agi de fagon derai-
sonnable en ne subissant pas l'intervention chirurgicale
ou le traitement, alors it semblerait qu'il faille evaluer
ses dommages - interets en fonction de son etat actuel,
mais en les reduisant du montant auquel on evalue
l'occasion ratee, ou .comme si on faisait 1'evaluation

A man avis, le point de vue de la majority est
compatible aver les principes premiers ynonces par
lord Diplock dans l'arret Mallett v. McMonagle,

d [1970] A. C. 166, a la p. 176:
[TRADUCTION] Le role que joue la cour lorsqu'elie

fait une evaluation des dommages-interets qui repose sur
sa perception de ce qui va se produire ou de ce qui se
serait produit dolt titre mis en contraste avcec le role
ordinaire qu'elle joue dans des poursuites civiles at qui
consiste a determiner ce qui s'est produit. En determi-
nant ce qui est arrive dans le passe, une tour se fonde
sur la preponderance des probabilites. Ce qui est plus
probable que moms probable est tenu pour certain. Mais
en faisant une evaluation des dommages-interets qui
repose sur sa perception de ce qui va se produire dans
l'avenir ou de ce qui se serait produit par la suite si
quelque chose ne s'etait pas produit dans le passe, la
cour doit estimer les chances qu'un evenement particu-

9 her se produise ou celles qu'il se serait produit et
traduire ces chances, qu'elles soient plus ou moins
egales, dans le montant des dommages-interets qu'elle
accorde.

h Voir eeulement les motifs de lord Reid dans
Davies v. Taylor, [1972] 3 All E.R. 836 (H.L.), a

	

la p. 838. Cette position est essentiellement cello
adoptee par le juge Lacourciere dans l'arret
Schrump v. Koot (1978), 18 O.R. (2d) 337, que le
juge Blair cite a l'appui de son point de 'vue. Le
juge en chef adjoint MacKinnon de l'Ontario tente
de faire la distinction avec ce dernier arret pour le
motif qu'il s'applique seulement a l'evaluation du
risque ou de la probability d'evenements futurs,
mais, comme it ressort clairement du passage de
lord Diplock, le critere de la preponderance des

b

c avant l'administration du traitement recommande.
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what will happen but also what would have hap-
pened by estimating the chance of the relevant
event occurring, which chance is then to be direct-

	

ly reflected in the amount of damages. The general
rule stated by Lord Diplock would therefore seem
to be applicable to this case, suggesting that the
majority approach is at least prima facie correct.
The issue then becomes, it seems to me, a question
of whether there are any reasons to take this
particular type of case outside the general rule.

MacKinnon A.C.J.O. suggests that the majority
approach bypasses the trial judge's initial finding
of unreasonableness. With respect, I think he must
be in error in this since the respondent is precluded
by that finding from claiming full compensation
for the losses he has already suffered. The same
response can be made to the appellant's submission
that the uncertainty in the evidence results from

ie plaintiff's unreasonable conduct and that he
ought not to be able to "profit" from it. The
finding that his refusal to undergo surgery was
unreasonable precludes the plaintiff from recover-
ing his actual loss. To hold that his remaining
compensation should be determined on the basis of
principles higher than those normally applied in
assessing tort damages would, it seems to me, be to
punish him for not undergoing surgery. This would
be contrary to the general judicial policy that "it is
not the prerogative of the court to require that any
person undergo surgery to any degree" (McCarthy
v. MacPherson's Estate (1977), 14 Nfld. &
P.E.I.R. 294 (P .E.I.C.A.), at p. 297).

probabilites n'est applicable que pour determiner
ce qui s'est reellement produit dans le passe. Dans
son evaluation des dommages-interets, la cour
determine non seulement ce qui va se produire,

a mais encore ce qui se serait produit en evaluant la
probabilite de 1'eve'nement pertinent, laquelle pro-
babilite doit se refleter directement dans le mon-
tant des dommages-interets. La regle generale
enoncee par lord Diplock semble done applicable
en 1'espece, ce qui laisse entendre que le point de
vue de la majorite est juste de prime abord tout au
moins. II s'agit alors, me semble-t-il, de determiner
s'il y a quelque motif de soustraire ce type particu-
lier d'affaire a I'application de la regle generale.

Le juge en chef adjoint MacKinnon laisse enten-
dre que le point de vue de la majorite ne tient pas
compte de la constatation initiale du earacte're

d deraisonnable par le juge de premiere instance.
Avec egards, je crois qu'il doit faire erreur sous ce
rapport puisque cette constatation empeche Fin-
time de reclamer le plein dedommagement pour les
pertes qu'il a deja subies. On peut repondre la

e meme chose a la pretention de l'appelant selon
laquelle l'incertitude dans la preuve resulte de la
conduite deraisonnable du demandeur et qu'il ne
devrait pas etre en mesure d'en eprofitern. La
conclusion que son refus de subir l'intervention

f chirurgicale est deraisonnable empeche le deman-
deur d'etre dedommage' pour ses pertes reelles.
Conclure qu'il y a lieu de fixer le reste de son
indemnite' en function de principes plus stricts que

9 ceux qu'on applique normalement a l'evaluation
des dommages-interets en matiere delictuelle e'qui-
vaudrait, me semble-t-il, a he punir pour ne pas
avoir subi l'intervention chirurgicale. Cela serait
contraire a la politique generale des tribunaux

h selon laq uuelle [TRADUCTION) all n'appartient pas
a la cour d'obliger quiconque a se soumettre a la
moindre intervention ehirurgiealeo (McCarthy v.
MacPherson's Estate (1977), 14 Nfld. & P.E.I.R.
294 (C.A.I.-P.-E.), a la p. 297).

Nor am I swayed by the appellant's submission
that a respondent may, because he is free to
change his mind about the surgery, effectively be

'ercompensated. As long as he is bona fide in his
esent claim that he does not intend to have the

operation and is not deliberately taking a calculat-

Je ne suis pas non plus influencee par la preten-
tion de l'appelant qu'un intime, parce qu'iI est libre
de changer d'avis au sujet de I'intervention chirur-
gicale, peut vraiment etre dedommage en trop.
Pour autant qu'il est de bonne foi en affirmant
qu'il n'a pas l'intention de subir l'operation et qu'il
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ed risk that he will come out ahead by recovering
30 per cent of his damages now and then later
have the surgery with a 70 per cent chance of
complete success (an intention which would
amount to fraud on the court in any event), there
does not seem to me to be any problem arising
from the fact that he might change his mind in the
future and be overcompensated in the result. The
potential for over or under compensation is, it
seems to me, a pervasive difficulty with the present
"once and for all" method of awarding tort dam-
ages. The situation presented by this case is only
one example of that more comprehensive problem;

	

it does not, in and of itself, call for a special
solution of any sort. It should also be kept in mind
that, while it is true that if the respondent does
decide to have the operation at some future time
there is a 70 per cent chance that he will be
somewhat overcompensated, it is also true that
there exists a 30 per cent possibility that he will be
very substantially undercompensated.

I would respectfully adopt the approach of the
majority of the Court of Appeal to this issue.

5. Conclusions

The case law makes it clear that the question of
whether a refusal of treatment is reasonable or not
is for the trier of fact. Since the respondent (appel-
lant by cross-appeal) did not in the Court of
Appeal expressly impugn the objective test applied
by the trial judge, the Court of Appeal was correct
in refusing to interfere with the trial judge's find-
ing. The respondent cannot be permitted to
impugn the objective teat for the first time in this
Court.

For the reasons given I would dismiss the
appeal. Counsel are agreed, however, that Blair
J.A. made a mathematical error in his calculations
and that the overall figure for damages, instead of
being $103,651,' should have been $96,146. The
dismissal of the appeal is therefore subject to this
variation in the Court of Appeal's order.

ne prend pas deliberement un risque calcule de
realiser un profit en obtenant 30 pour 100 de
chances de ses dommages-interets maintenant pour
ensuite subir une intervention chirurgicale compor-

a tant 70 pour 100 de reussite complete (intention
qui, en tout etat de cause, equivaudrait a tromper
la cour), it ne me semble y avoir aucun probleme
decoulant du fait qu'il pourrait a l'avenir changer
d'avis et en definitive titre dedommage en trop. La
possibilite d'etre dedommage en trop ou de ne pas

	

1'etre assez constitue, me semble-t-il, une difficulty
inherente a la 'methode actuelle qui a cours en
matiere delictuelle et qui consiste a accorder des
dommages-interets «une fois pour toutes». La si-
tuation qui se presente en 1'espece West qu'une
illustration de ce probleme plus general; elle
n'exige pas en soi de solution speciale. Il faut
egalement se rappeler que, meme s'il est vrai que si

d l'intime decide de subir l'operation plus tard it y a
70 pour 100 de chances qu'il soit quelque peu

	

dedommage en trop, it est egalement vrai qu'il
existe 30 pour 100 de possibilites qu'il soit tres
insuffisammerit dedommage.

e

Avec egards, je suis d'avis d'adopter le point de
vue de la majorite de la Cour d'appel sur ce point.

f 5. Conclusions

Il ressort clairement de la jurisprudence qu'il
appartient au juge des faits de determiner si le
refus de subir un traitement est raisonnable ou

g deraisonnable. Puisque 1'intime, (l'appelant dans le
pourvoi incident) n'a pas, en Cour d'appel, expres-
sement conteste le critere objectif applique par le
juge de premiere instance, la Cour d'appel a eu
raison de refuser de modifier la conclusion du juge

h de premiere instance. On ne pent pas permettre a
1'intime de contester ce critere objectif pour la
premiere fois en cette Cour.

Pour les motifs que j'ai exprimes, je suis d'avis
de rejeter le pourvoi. Cependant, les avocats s'ac-
cordent pour dire que le juge Blair a commis une
erreur de calcul et que la Somme totale des dom-
mages-interets devrait titre de 96 146 $ au lieu de

	

103 651 $. Le pourvoi est en consequence rejete
sous reserve de cette modification de 1'ordonnance
de la Cour d'appel.

b
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I would also dismiss the respondent's cross-
appeal which was directed to Blair J.A.'s method
of calculation of the appellant's damages. While it
is not entirely clear from his reasons how he used
the more detailed breakdown of possible results
from the surgery to arrive at the second discount
of one-third, I do not believe that this kind of
determination is susceptible of precise calculation.
It would, however, have been of assistance to the
respondent on the cross-appeal if Blair J.A. had
attempted to relate the percentage predictions of
result to the discount.

Leave to appeal was granted in this case in
terms that the appellant pay the costs of the
appeal on a solicitor-client basis in any event of the
cause forthwith after taxation thereof. Costs in the
courts below were left to the disposition of this
Court.

I cannot accept the submission of counsel for the
respondent that the costs of the cross-appeal are
covered by the order on the leave application.
There is nothing in the order to indicate that a
gross-appeal was contemplated although I do not
doubt the respondent's right to proceed with one
once leave to appeal was granted to the appellant.
I would therefore dismiss the cross-appeal with
costs. I would not interfere with the disposition of
costs in the courts below.

Appeal dismissed and cross-appeal dismissed
with costs.

Je suis aussi d'avis de rejeter le pourvoi incident
de l'intime portant sur la methode employee par le
juge Blair pour calculer les dommages-interets de
1'appelant. Bien que ses motifs ne montrent pas

a tout a fait clairement comment it s'est servi de
1'etat plus detaille des resultats possibles de l'inter-
vention chirurgicale pour arriver a la deuxieme
diminution dun tiers, je ne crois pas que ce genre

	

de determination se prete a un calcul precis. 11
aurait toutefois ete utile a l'intime dans le pourvoi
incident si le juge Blair avait tente d'etablir le
rapport entre les previsions de succes en pourcen-
tage et la diminution des dommages-interets.

L'autorisation de pourvoi accordee en 1'espece
prevoyait que l'appelant paierait les depens du
pourvoi sur la base procureur-client quelle que soit
l'issue de la cause, immediatement apres leur taxa-

d tion. Les depens dans les cours d'instance infe-
rieure ont ete laisses a la decision de cette Cour.

Je ne puis accepter la pretention de l'avocat de
l'intime que l'ordonnance d'autorisation du pour-
voi s'applique aux depens du pourvoi incident. 11

e n'y a rien dans l'ordonnance qui indique qu'un
pourvoi incident etait envisage meme si je ne doute
pas que 1'intime avait le droit de le former apres
que l'appelant eut obtenu l'autorisation de se pour-

f voir. Je suis 'done d'avis de rejeter le pourvoi
incident avec depens et de ne pas modifier la
repartition des depens dans les cours d'instance
inferieure.

g
Pourvoi et pourvoi incident rejetes avec depens.
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Cameron, J.: The defendants have admitted liability and consented
to an order for judgment with damages to be assessed and costs to be taxed.

2]

	

The outstanding issues are:

1. Quantum of damages;

2. Did the plaintiff contribute to its own injury; and

3. Did the plaintiff fail to mitigate its loss.

Background:

[3] The plaintiff (Abitibi-Price) is the owner and operator of a paper mill
at Grand Falls in the Frovince of Newfoundland. The mill has existed at
Grand Falls since the early part of this century. While the plaintiff has not
been the owner for all of that time, for the purpose of this action no distinction
will be made between Abitibi-Price and prior owners. Nothing turns on this
point.

[4] When it was originally constructed the mill and indeed the community
of Grand Falls relied on the power produced by the mill. Gradually the
plaintiffs need for power increased and it now relies on a combination of



power purchased from Newfoundland and Labrador Hydro and that produced
in its own facilities at Grand Falls and elsewhere, though there are still
occasions when the plaintiff produces power in excess of its own needs. It
may, on such occasions, sell power to Newfoundland and Labrador Hydro or
wheel power to another of its mills.

[5] Generator No. 4 is the largest single generator at the Grand Falls
mill. Like the other hydrogenerators it is located in the power house, an area
which, at present, is exclusively devoted to the generation of power. This
action is for damages for loss occurring as a result of a fire in Generator No.
4.

[6] At the risk of oversimplifying, but in the hope that the descriptions
which follow will be easier to understand, I shall briefly describe a
hydrogenerator. There are two major parts; the turbine and the generator.
Water enters the turbine through gates which regulate the rate of flow and
thereby the rate of rotation of the turbine. The revolving turbine causes the
shaft and the rotor which is attached to the shaft to rotate.

[7] The rotor turns at the centre of the unit and is energized to become,
in fact, an electro-magnet. Surrounding the rotor is a stator which does not
move. The stator contains copper bars or coils in which the current flows.
These coils are connected to each other in a pattern. Ultimately current
flowing through the coils travels to the bus rings. Bus rings are conductors
which are located on the outer part of the stator. The current passes to the
main leads via the bus rings. It was defective brazing of a coil group jumper
connector (a short group of copper strands used to join coils) which caused
the chain of events which ultimately resulted in the fire in Generator No. 4 on
July 2, 1987.

[8] Generator No. 4 has an internal "deluge" system which is activated
manually. When the system is activated by connecting a hose and turning a
valve, water is sprayed from pipe located inside the generator.

[9] Unlike the other hydrogenerators at Grand Falls, Generator No. 4
has a vertical shaft. Form its installation 1938 to 1986 on two occasions
(1954 and 1973) the turbine had to be replaced. On both of those occasions
the owner also had the windings and bus rings cleaned and varnish
insulation applied.



[10] In 1984 it was determined that once again the turbine was pitted to
such an extent that replacement was in order. Proposals were sought from
the first defendant for the replacement of the turbine. The plaintiff concluded
that in light of the age of the windings and the fact that the generator was to
be down for an extended period of time for the replacement of the turbine, it
would be an appropriate time to have a rewinding completed as well.
However Abitibi-Price did not wish to deal with two contractors and the first
defendant (Voith) agreed to subcontract the work for the rewinding to the
second defendant (Magnetek) then known as McGraw-Edison Company,
National Electric Coil Division. Because of the advances in technology there
was an added incentive to have the rewind completed. Abitibi-Price was
assured that following the rewind the rated capacity of Generator No. 4 would
be increased by 8% using the same water volumes. The rewind was
completed between July 1st, 1986 and September 25th, 1986.

[11] Following completion of the rewind Abitibi-Price employees observed
that the generator was running at temperatures up to approximately 20
degrees higher than prior to rewind. The plaintiff was assured by the second
defendant that this was not a problem because of the increased rating of the
nsulation used in the rewind.

[12] The incident giving rise to this action, a fire in Generator No. 4,
occurred on July 2, 1987. Prior to that time there had never been a fire in
Generator No. 4 or any other hydrogenerator at Grand Falls. On one
occasion there had been an accidental flooding of Generator No. 4. This
occurred in 1949 when a valve linked to the deluge system within the
generator was opened and the generator was flooded. The generator was
not operating at the time. As a result of this accidental flooding the generator
was shut down for four days and went back into operation without any
difficulty thereafter.

[13] Because of the admission of liability by the defendants there is no
need to examine in detail the cause of the damage, except as it relates to the
issue of contributory negligence. Simply put, brazing in the field during the
rewinding was substandard and certain work required to be completed under
the contract including reinsulation of bus rings was not done. As the result of
the defective brazing an arc occurred which started the fire.



Damages:

[14] The parties are agreed that given the damage to Generator No. 4, a
complete rewind was necessary. However, the defendants contend that they
are not liable for all of the resulting loss to the plaintiff. Rather they allege
negligence by the plaintiff in its response to the fire.

[15] I shall first calculate the damages based on the necessity of a
complete rewind. Any issue of contributory negligence or mitigation will be
examined later.

Special Damages: Repair

[16] The parties were able to agree respecting most of the repair costs.
The plaintiff claims $ 1,318,086 under this heading ($1,335,060 less salvage).
For the most part the defendants accept the claim as being the reasonable
result of having to do a complete rewind of the generator. However, there are
differences between the parties respecting the allocation to this claim by
Abitibi-Price of certain costs of their employees. These are $42,507 for
Central Engineering and $6,723 for supervision at Grand Falls.

[17] The $42,507 represents, on the evidence of Mr. B. Budgell, salary
costs of professionals located at Ontario who devoted part of their time to the
repair of fire damage and who, had they not been devoting their time to
Generator No. 4, would have been doing other work which would have been
generating revenue for Abitibi-Price, or alternatively a temporary assistant
could have been laid off sooner. These people habitually kept records of the
time devoted to various projects or divisions and the figure of $42,507 was
derived from those records. I find that the plaintiff is entitled to and has
established on the evidence, its claim for $42,507 as part of its costs for
repairing Generator No. 4.

[18] The $6,723 represents allocation of salaries at Grand Falls. The
mere fact that the allocation was made at Grand Falls is not sufficient to
establish the claim. It is therefore denied.



Replacement Power Cost:

[19] It is agreed that to minimize the damages flowing from the fire, it was
appropriate for the plaintiff to purchase sufficient replacement power to
enable the mill to continue to operate at maximum output. The parties also
agree on the method of calculation of replacement power costs and, with one
major exception, the data to be used in the calculation. The parties disagree
respecting the amount of power Abitibi -Price would have been able to
produce had Generator No. 4 been operating between July 2nd, 1987 and
November 13th, 1987, the plaintiff estimating 114,898,000 KWH (kilowatt
hours) and the defendants 100,090,000 KWH. (See Consents 36, 45, 46 and
47 for various "scenarios" respecting the potential for generation of power at
Grand Falls and the costs of replacement power). The plaintiff claims for
replacement of power $3,720,576 (plaintiffs submission, p. 13). The
defendants submit $2,521,315 is the proper figure (defendant's submission,
p. 46).

[20] Except for the occasional small contribution from generators fuelled
by oil, the power produced at the Grand Falls mill is hydro -generated. There
ire eight hydrogenerators. Numbers 1, 2, and 3 which were designed about
1905 and installed between 1908 and 1911 have rated capacities of 1500 Kw
each. Numbers 5, 6, 7 and 8, each have rated capacities of 4000 Kw.
Generator No. 4, installed in 1937, since the 1986 rewind has had a rated
capacity of 27,000 Kw (29,700 KVA). (Evidence of Mr. Budgell; H.B. #1: Dr.
Jolly in PJ #1, pp. 1-2 states the capacity to be 27.6 MW). Units #1-4
produce 50 cycle power and #5 -8, 60 cycle power. There is a converter on
site to convert 50 cycle power to 60 cycle and vice versa, as required. The
mill utilizes both. The source of the water for hydrogeneration is the Exploits
River which flows past the mill. The object is to maximize the use of the
water available and to minimize spillage (water flowing past the mill but not
being utilized).

[21] The quantity of water flowing past the mill is only partially within the
control of Abitibi -Price. There is a dam located 60 miles upstream (the
Exploits Dam) which is operated by the plaintiff to attempt to regulate the
water flow. Using the available knowledge respecting rainfall, snow
accumulation and past experience as well as the known production
requirements at the mill, Abitibi-Price attempts by the manipulation of gates



at the Exploits Dam to ensure that the water available at Grand Falls is
consistent with that required to most efficiently produce the power needed at
any one time. However, the regulation by Abitibi-Price of water flow is more
art than science. For one thing there are both large and small tributaries,
over which the plaintiff has no control, flowing into the Exploits River between
the Exploits Dam and the mill.

[22] The process of regulating the water flow by opening or closing gates
at the Exploits Dam is one which requires lead time of from 12 hours to in
excess of 24 hours, depending on the season. There will be occasions when
unforeseen events, for example, a sudden breakdown of a paper machine,
will result in much less power than anticipated being required. On such
occasions Abitibi-Price may decrease the power purchased from
Newfoundland and Labrador Hydro. There is very little storage available in
the Grand Falls Millpond and therefore if the water does not go through the
penstocks it is often spilled. Spillage might occur if there is a sudden
increase in water, e.g., unexpected heavy rainfall. In the spring the levels of
water may be so high that even using the Exploits Dam there is no way to
limit the amount of water reaching Grand Falls to that required by the mill.

[23] Fortuitously Water Survey Canada maintains a measurement station
at Grand Falls. This station is located below the mill and measures the water
flowing past the mill as well as that entering the Exploits River from a small
stream (Stony Brook) located down river from the mill. In determining the
amount of water available to Abitibi-Price the parties agree that the Water
Survey Canada figures are the best evidence. However, some adjustments
must be made to those figures, the most obvious adjustment being the
deduction of the amount flowing into the Exploits River from Stony Brook.

[24] Further, not all water reaching the Grand Falls mill is used for power
production. At the mill site there is also a darn (Millpond Dam). On the right of
the Mill-pond dam there is a fish ladder. Under an agreement with the
Federal Government, Abitibi-Price must, at certain times of the year (roughly
May to September), divert to the ladder or the river bed sufficient water to
enable salmon to travel up or down river (200 cfs). Also the mill requires
some water for other than power production. There were no statistics
produced for mill process water. Estimates ranged from 70 cfs (cubic feet per
second) to 100 cfs. I accept the evidence of Mr. Budgell and Mr. Cater that
70 cfs was the best estimate for usage in 1987.
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On the left side of the river at the Millpond Dam there is as what is
described as the "forebay" for the power system. It is from this area that
water enters the system for direction to the generators. To enter the forebay
the water travels through gates (designed to keep foreign bodies including
ice out of the system) into the forebay and then through racks in the forebay
to one of three penstocks. Penstocks are large pipes connecting the forebay
with the generators. For Generator No. 4 there is a specifically dedicated
penstock. The water travels down the penstocks, through the generators and
is subsequently released back into the Exploits River above the Water
Services Canada measuring site.

[26] The difference between the elevation of the water at the entrance to
the forebay and its elevation when it exits the generator (tailwater height) is
known as the gross head and, as counsel for the plaintiff so aptly put it, the
gross head represents potential energy. The more elevation at the entrance
to the forebay the greater the potential energy. It can be seen then that it is to
Abitibi-Price's advantage to keep the level of water at the Millpond Dam as
high as possible without spillage. Generally speaking the gross heads
available to Abitibi-Price at Grand Falls would be between 107 and 109 feet,
depending on whether the flash boards were installed on the Millpond Dam.

[27] However, there was not sufficient water available during the whole of
the down time following the fire (July 2, 1987 to November 13, 1987) to run
the eight generators at Grand Falls at full capacity.

[28] The plaintiffs submission respecting the power which could have
been produced was based on an accumulation of data available from
different sources respecting each element influencing the production of
power. All of these separate pieces of information were then put together to
arrive at conversion factors (kw/cfs) for each generator. The conversion
factors were in turn used to calculate the power which could have been
produced by those generators given the amount of water available. The
defendant, with the aid of a computer model developed by the witness, Dr.
J.P. Jolly, used a "global" approach to determine efficiency, what counsel for
the defendant described as the water in, power out approach.

(i) The Plaintiff's Approach To Calculation Of Power Lost:

'29]

	

Over the years Abitibi-Price has maintained statistics on water flow at



Grand Falls. The figures were calculated with the aid of the
output/flow/efficiency curves provided by the manufacturers of the hydro
units plus the estimated spillage over the Millpond Dam. However, Water
Service Canada figures have been consistently about 25% higher than those
recorded by Abitibi-Price. In September of 1989 and in the Spring of 1990
two experiments were conducted by Water Service Canada which led Abitibi-
Price to accept that indeed the Water Services Canada figures were more
accurate. As a result the parties were in a position to accept the Water
Services Canada figures for water flow at Grand Falls in the Summer of
1987. (However, one witness for the plaintiff still expressed some doubt
about the accuracy of the Water Service Canada figures in certain weather
conditions).

[30] The conclusion that Water Services Canada figures were accurate
caused Abitibi-Price in 1990 to revise the conversion factors used by the
company to determine the water flow by reference to the power produced by
each generating unit. These calculations were not performed for the purpose
of this case. Abitibi-Price was at the time considering the feasibility of further
power productions on the Exploits River. It was then in Abitibi-Price's interest
to be as accurate as reasonably possible in determining the conversion
factors.

[31] The evidence of the plaintiff respecting how the conversion factors
were calculated and the power which could have been produced was
provided primarily by Mr. Bertram Budgell, a professional engineer who has
been employed with Abitibi-Price since 1958, much of that time at Grand
Falls, Newfoundland.

[32] Clearly the "potential energy' just outside the forebay at the Millpond
could not all be utilized in power production. Mr. Budgell identified three
areas where losses would occur. Those were: in the route the water takes
into and out of the units; in the turbines; and, in the generators. (Here the
reader must take care to distinguish between the efficiency of a unit, e.g.,
Generator No. 4, and the efficiency of the electrical component of a unit, also
referred to as the generator). The defendants do not dispute that losses
occur in the areas identified by Mr. Budgell but they do dispute the reliability
of the data he used and therefore his conclusions.

[33] Mr. Budgell first calculated the loss attributable to each step from



head water to tail water, excluding within the units themselves. These losses
are deducted from the gross head to provide the net head.

[34] Mr. Budgell used 96% efficiency for the generating portion of the unit
to arrive at a figure for output from the turbine. He then turned to the turbine
efficiency curves to determine the cfs necessary to produce that amount of
power off the turbine. If one divides the kw off a unit by the cfs used in the
turbine one gets the conversion factor which is expressed as kw/cfs. Clearly
the cfs required will depend on the net head and the rate power is being
taken off. With the same load being taken off a higher head would produce a
greater kw/cfs. Any conversion factor produced by the plaintiff in this manner
cannot be expected to be precise for any given moment but should fairly
reflect the average.

[35] In arriving at a figure for net head Mr. Budgell identified four areas
where there was energy loss due to friction, that is, where there is loss of
energy in the water because it has to pass through these various areas. For
example, for Generator No. 4 the first loss is due to the travelling from
outside the forebay to the penstock which involves passing through gates
end racks where Mr. Budgell estimated the loss to be 1.3 feet. The loss
travelling through the length of the penstock itself he estimated to be 4.5 feet.
(There is a commonly accepted formula for determining head loss travelling
over a distance). Mr. Budgell allotted a one foot head loss by virtue of the
existence of the surge tank, the burp pipe which allows air to be taken into
the pipe to prevent buckling of the penstock, and the bend in the penstock.
Finally he estimated a loss of .8 feet in the draft tube where the water exits
the generator. Similar calculations were performed for other units and
penstocks, though of course with different results. All other units receive
water from one of two penstocks which are interconnected.

[36] The existence of these friction losses is not disputed by the
defendants. However the defendants submit that the plaintiff has not proved
the frictional losses, that the evidence of Mr. Budgell respecting frictional
losses amounts to hearsay. Mr. Budgell's evidence was based on information
he received from both Voith (the first defendant) and another consultant,
Acres Consulting International Inc.

[37] In respect of the estimate of 4.5 ft. loss for travelling the penstock for
No. 4 Generator, this is based on information received from the original



suppliers and is supported by the work done by Voith in 1984 (see Consent
No. 38). In fact, the figure in Consent No. 38 is slightly higher than 4.5. The
figure of 1' head loss for the surge tank, burp pipe and bend was obtained
from Acres originally but accepted as reasonable by Mr. Roth of Voith, as
was the figure of .8 for the draft tube.

[38] In respect of the calculation of losses for the other generators, the
figure of 4.7' is used for the penstock. This, of course, is similar to the figure
used for No. 4 and closer to that used by Voith in Consent No. 38. The
distance to be travelled is similar and as a result I conclude this figure is
reasonable. The figure of 2.6' for bifurcation, surge tank, etc., once again
was accepted as being reasonable by Mr. Roth after having been supplied by
Acres. The minimum loss of 4.7 ft. at the draft tube was supplied by Mr. Roth
of Voith to Mr. Budgell and constitutes an admission. Counsel for the
defendants has pointed to Mr. Budgell's evidence of the experience of both
Abitibi-Price and Voith at Bishops Falls as in support of his submission that
there is much lacking in the state of the knowledge about draft tube losses.
However, since the source of the best estimates was either Voith itself or
confirmed by Voith, the defendants should be held to these figures in the
absence of evidence to the contrary.

[39] The figure of 1.3' for losses at the intake to the penstock, which is
common to all generators, was described by Mr. Budgell as having come
from both Acres and Voith, though in earlier testimony Mr. Budgell seemed
less confident of Voith's confirmation. So then the figures for friction losses
used by Mr. Budgell were either supported by other admissible evidence or
admitted by Voith's agent at some point. This evidence is therefore
admissible. The defendants produced no evidence to contradict these figures
for friction losses or the evidence that the admissions were made. I accept
Mr. Budgell's evidence respecting friction losses.

[40] Parenthetically, an objection to the admissibility of evidence should
be raised when the evidence is tendered.

[41] Within the units themselves there are two areas which account for
potential energy losses; the turbine, and the electrical component. The
parties agree that in respect of the generator efficiency (electrical
components as opposed to that of the whole system) an appropriate figure is
approximately 96 or 97%. Mr. Budgell used 96% in his calculations. In a



report by Voith to Abitibi respecting Generator No. 4 prior to rehabilitation
(Consent No. 38) the author, Mr. Fisher, used 97%. I find 96% to be
reasonable.

[42] The turbine turns the shaft which allows mechanical energy to be
converted into electrical energy. A turbine's efficiency will vary according to
the range of operation. With respect to the efficiency of the turbine of unit No.
4, when performing the calculation Mr. Budgell made use of curves which
had been provided to the plaintiff by Voith when submitting its proposal for
the replacement of the turbine.

[43] Voith in developing its efficiency curves had used a curve showing
head loss which was provided to Voith by Abitibi-Price (see BB #7).
However, those curves did not reflect all of the friction losses identified by Mr.
Budgell and therefore all of those friction losses were not considered by Voith
when they were providing curves for efficiency of Generator No. 4.

[44] On the basis of a factional loss of slightly in excess of 4.6 feet Voith
produced for Abitibi-Price two curves showing the cfs utilized for particular
evels of output from the turbine at gross heads of 107 and 109 feet. Because
the curves which had been provided by Voith were based on the
assumptions already stated respecting the lead loss Mr. Budgell produced
another curve, the same shape as those which had been provided for 107'
and 109' gross head but adjusted for the change in net head. The plaintiff
argues that the validity of the curves produced by Mr. Budgell has in no way
been lessened. The curves remain the same shape as the ones for 107 and
109 gross head (102.5 and 104.5 net head). The peak efficiency merely
moves. The respondent argues that Voith cannot be held to the figures
provided in the efficiency curve because there is no evidence to support the
view that the curve maintains the same shape when the net head changes.

[45] I accept the efficiency curves for the turbine produced by Voith as
being accurate. Prior to installation, changes were made in the design of the
turbine to ensure the efficiencies indicated in the curves would be met. The
issue then becomes whether the amendments to these curves produced by
Mr. Budgell can be relied upon. The most telling support for the curves
produced by Mr. Budgell is the fact of the similarity in shape between curves
based on net heads of 102.5' and 104.5'. The net head utilized by Mr.
3udgell was 100.4'. If the figures for 104.5' net head and 102.5' net head



result in a similar shaped curve, it seems only reasonable that a change of
another 2' would not alter completely the shape of the curve but rather it
would have a similar shape but in a slightly different location.

[46] I conclude then that the efficiency curve for the turbine, as adjusted
by Mr. Budgell, is a reasonable representation of the expected figures and a
reasonable inference from the information provided to Abitibi -Price by the
first defendant.

[47] At the request of Abitibi-Price, Voith had in February 1990 provided
new turbine output curves for Generators No. 5, 6, 7 and 8 on the basis of
certain assumed net head figures (95' and 100'). Mr. Budgell drew a curve
for 97.5' midway between the curves for 95' and 100'. Of course the friction
losses for those generators would be different than for No. 4. However,
friction losses for Nos. 1, 2, and 3 which use the same two interlocking
penstocks as Nos. 5, 6, 7 and 8 would have a similar figure. Voith is
therefore not in a position to dispute the figures generated by the Voith
curves for Nos. 5, 6, 7 and 8 at the net heads specified for the curves. No
curves were available for Nos. 1-3. However there was information from the
manufacturer respecting efficiency which was used to estimate a figure. The
1990 revised conversion factors are for Generators Nos. 1, 2 and 3, 4.83
kilowatts per cfs; for Generator No. 4, 7.5 kilowatts per cfs; and for
Generators Nos. 5, 6, 7 and 8, 4.3 kilowatts per cfs.

[48] For calculation of its claim the plaintiff developed new conversion
factors based on data available respecting June 1987 which I am satisfied is
representative of a normal operating period. A range of conversion factors
was developed for different loading patterns and an average determined.
Then using the average net heads for July to November a conversion factor
was developed for each month. For unit No. 4 the range was from 7.33 to
7.43 kw/cfs; for Nos. 5 -8 the range was from 5.13 to 5.57. For unit Nos. 1-3
the figure of 4.83 which had been calculated in 1990 was used. The reason
given for no new factors being developed for units Nos. 1-3 was because of
the small contribution they make to the claim both because they would be the
first to be shut down and because they produce such a small portion of the
total power produced.

[49] The factors used for No. 4 are less than the 1990 factor. For Nos. 5-8
they are higher than the 4.3 used in the 1990 figure. If one examines the



basis of the 4.3 factor it can be seen that it is based on taking 393,600 kwh
off Nos. 5-8 in 24 hours (25,100 more kwh than the highest figure
hypothetically taken off for the calculation of the claim). In other words 4.13
or perhaps less than that figure could be expected if operating at that level.
But greater efficiency can be gained by operating at lower than maximum
levels and this is reflected in the calculations for June 1967. However the
figures in the claim do not represent maximum efficiency at the net heads
applicable for the period Generator No. 4 was not operating.

[50] In determining the power which could be produced from the water
available as measured by Water Services Canada the plaintiff deducted 200
cfs for the salmon ladder and 135 cfs for other factors such as mill production
and the outflow from Stony Brook. I accept these figures as being,
reasonable averages for the Summer of 1987. (On the basis of Appendix F of
PJ No. 2 and Dr. Jolly's ratio of flow in Great Rattling Brook to Stony Brook
65 cfs for Stony Brook would be an over estimation for July, August and
September and an under estimate for October and November).

[51] When a point was reached where there was insufficient water, by
'''hese calculations, to run all generators the order of deemed shutdown was
that commonly used by Abitibi-Price with No. 4 being the last to be shut
down.

(ii) The Defendants' Approach:

[52] The defendants' submission respecting replacement power is based
on an analysis completed by Dr. J.P. Jolly, an expert in the fields of
hydrology, hydraulics, stream gauging and hydrometric analysis of river flow.
Dr. Jolly was not qualified to give evidence respecting generator design or
efficiency. His approach has the attraction of being simplistic. He concedes
this was the first time he used it and he had not seen it used elsewhere.

[53] In his calculations of gross efficiencies, Dr. Jolly relied on the records
of Water Services Canada for the flow in the Exploits River. He then made a
deduction for the flow from Stony Brook to arrive at the volume of water
available to the Mill. To calculate gross efficiencies Dr. Jolly ignored figures
for mill use and the salmon ladder, where applicable, on the basis that the
volumes were so small as not to materially affect the outcome. If one accepts
70 cfs as a reasonable figure for mill use I find that applying Dr. Jolly's



method of calculation (P.J. #4) to Appendix E, Table 1 of P.J. #2 (the data
used to calculate the gross efficiency of Generator No. 4) the deduction of 70
cfs from that available for power production results in increases in gross
efficiency rates of up to 1.9%.

[54] Abitibi-Price records were used to determine gross heads and
spillage over the dam. When those records reflected no spillage Dr. Jolly
assumed for the purpose of the calculations contained in his report that there
was in fact none.

[55] There are no measurements of flows in Stony Brook. There are
measurements for Great Rattling Brook, a neighbouring tributary which flows
into the Exploits River down stream from Stony Brook. To arrive at a figure
for the flow from Stony Brook, Dr. Jolly prorated the figure for flow in Great
Rattling Brook at the ratio of the drainage areas for each of the streams, that
of Stony Brook being the smaller. The measured flows on the Exploits were
not considered to be a good comparable because the Exploits is in part a
regulated river. I accept that the Exploits River would have been a poor
comparable.

[56] Dr. Jolly's first task was to determine the gross efficiency of unit No.
4. He examined the Abitibi-Price records to find days on which only
Generator No. 4 was operating. He was able to locate 18 such days. Of the
18 days, all but four days in March 1987 were eliminated for various reasons.
For example, six days were eliminated because there had been spillage
recorded and Dr. Jolly doubted the reliability of the figures respecting
spillage. Using the available water as determined from the Water Services
Canada data adjusted for Stony Brook and the energy produced as
calculated from the hourly readings noted by Abitibi -Price documents, the
gross efficiency of the unit for each of the four days was calculated and then
plotted on a graph. The curve produced reflected gross efficiencies at
loadings from 11.8 to 22.2 megawatts. Dr. Jolly concluded that 69%, which
happens to be the efficiency calculated on March 21st, 1987 when the
loading was 22.2 megawatts, was the maximum gross efficiency for
Generator No. 4. This assumes that after 22.2 megawatts the "curve"
becomes a horizontal line. (The data provided by Voith for turbine efficiency
would suggest the curve should go higher and then slope downward).

[57] Dr. Jolly then chose a number of days in which only unit No. 4 and



units 5 to 8 were operating. The total number of days chosen was 27. Of
those, all but four in January 1986 were eliminated. Dr. Jolly then determined
the efficiency of the ensemble (5-8 & 4) on the basis of those four days and
from the result, assuming the maximum gross efficiency of No. 4 to be 69%,
calculated the efficiency of units 5 to 8. The assumption was made that the
efficiencies for units 5 to 8 would be the same for each unit and less than No.
4.1 find this assumption to be reasonable for the purpose of performing the
required calculations.

[58]

	

The third step was to determine the efficiencies of the ensembles
composed of units 1 to 3 and 5 to 8. In this case 22 days were chosen when
those units alone were operating and the same process as noted above was
used to determine the efficiencies of the two ensembles together and by
mathematical calculation the efficiency of units 1 to 3. Here it was assumed
that the efficiency of Nos. 1 to 3 would be less than Nos. 5 to 8.1 accept that
assumption as being reasonable. The assumption that the efficiency of Nos.
1-3 is less than Nos. 5-8 which is less than No. 4 is consistent with the
plaintiffs position respecting the efficiencies of these units.

X59]

	

Efficiency curves were also developed for units 1-3 and 5-8.
However, here Dr. Jolly assumed that the curves for ensembles 1-3 and 5-8
would have the same shape as the curve for unit 4 adjusted, of course, for
the facts that the capacities of the units and the maximum efficiencies were
different.

[60]

	

Maximum gross efficiency of all eight units was then calculated using
data when all units were operating. Dr. Jolly chose dates after the 1986
rewind and prior to the fire. Since what was to be determined was what could
have been produced had the fire not occurred and the rewind was to result in
a change in the rated capacity it was appropriate to discard prerewind data,
though this might cause one to question the validity of the data used to
determine the gross efficiency of ensemble 5-8 since the statistics used to
determine the gross efficiency of No. 4 and No. 5-8 combined come from
three days in January 1986. (I was not convinced that PJ. No. 14 answered
this question). Dr. Jolly also excluded dates after the fire. A review of
Appendix D, Table 4 in P.J. #2, shows dramatic variations in gross efficiency
in 1989 and 1990 when gross efficiency figures went, by Dr. Jolly's
calculations, as high as 96% (December 1989), well above what would be
-)ossible according to Dr. Jolly's conclusion. These figures could not be



explained by the work done on the second rewind. It could only effect the
efficiency of the electrical component, which the parties agree was 96 to 97%
prior to the fire. Another difficulty I have with this portion of Dr. Jolly's report
can be found on pp. 3-12 (P.J. #1) where he says:

"To determine the maximum gross efficiency when all units were
operating (i.e., plant capacity) data for twenty-seven days were
considered. These are given in Table 4 of the Appendix D. Since the
maximum gross efficiency of unit #4 has been established to be .69 and
the maximum efficiency of unit ensemble #4, #5-8 to be approximately
0.63 and that of unit ensemble #1 -3, #5-8 to be 0.52, data for dates
when the calculated gross efficiencies were higher than 0.69 were
withdrawn from further consideration."

It is obvious then that if the material was inconsistent with the initial
determination respecting Generator No. 4 it was eliminated. Dr. Jolly's
conclusions could do nothing but support the earlier determinations and
assumptions.

[61] Dr. Jolly described two different checks on his results for gross,
efficiencies; the daily continuity check, and the monthly check. Dr. Jolly was
willing to concede that the daily check was directed primarily towards
combinations 1 to 3 and 5 to 8 as it proceeded on the premise that 69%
efficiency for No. 4 was correct.

[62] Dr. Jolly also took comfort respecting his conclusions for units 5-8
and 1-3 from the actual productions at Grand Falls during the Summer of
1987 when No. 4 was being repaired, which he found to be consistent with
his findings. However, the parties were relatively close on their views of the
efficiencies of units 1-3 and 5-8. It is the disagreement in opinion respecting
unit No. 4, which produces such a large proportion of the power, that
accounts for most of the discrepancy in the estimates of power which could
have been produced had unit No. 4 been operating in the Summer of 1987.

[63] The monthly flow test was a comparison of the Water Services of
Canada figures for water flow in the Exploits River for seven months in 1986
and 1987 (adjusted for Stony Brook) and the water passing through the
turbines as calculated using the percentage for gross efficiency determined
by Dr. Jolly plus the spillage as noted on Abitibi-Price records, though on pp.



2-5 of his report Dr. Jolly had concluded spillage flows were "grossly
underestimated". In evidence Dr. Jolly stated that on average spillage was
understated. He believed any errors which might be present in the figure for
one day would be less if monthly statistics were used, the errors would even
out over time. On the evidence of Mr. Cater and Mr. Budgell it appears that
except for a possible error in measurement, which is calculated on the basis
of water depth near the Millpond Dam, it is highly unlikely that spillage would
be underestimated. This is particularly evident under Winter conditions when
portions of the flash boards may give way or when due to ice conditions there
may be lifting of the boards and leakage below the top of the dam. From this
monthly comparison Dr. Jolly concluded the efficiencies calculated were
accurate at higher loadings, less so as the loadings dropped off.

[64]

	

The monthly flow continuity chart, as originally presented showed
percentage differences between Dr. Jolly's calculated efficiency and the
seven months chosen ranged from -10.7 to +5.4. Dr. Jolly took comfort from
the fact that there were three negative and four positive numbers which he
said supported the validity of his conclusions respecting gross efficiency.

55]

	

During cross-examination Dr. Jolly performed the calculations to
produce three other charts using the same seven months. However in these
three cases he used calculated spillage figures rather than "actual" (which
were in fact calculated by the plaintiff). Table X-A represents the same
analysis as described above using Dr. Jolly's calculated spillages. Tables X-
B & X-C represent the data when the spillage curves are forced to "come in
under certain assumptions". Table X-A resulted in percentage differences
from Dr. Jolly's figures of -9.6 to +7.6 with six of the seven comparisons
being on the plus side. Tables X-B and X-C resulted in a better distribution of
the negative and positive percentage differences and, for that reason, Dr.
Jolly viewed the results as being more reliable, though it seems to me that
this is once again rejecting the results which do not agree with the original
conclusion rather than questioning whether the original conclusion was valid.

[66]

	

When this approach was used but substituting Abitibi-Price's
conversion factors to arrive at the available water, the results were all
negative, indicating to Dr. Jolly that the "Abitibi -Price" calculations are based
on higher than actual gross efficiency.

r67]

	

To determine the amount of power which could have been produced



from the water available in the Summer of 1987 the curves produced for No.
4 and the ensembles were utilized. Dr. Jolly assumed No. 4 unit would be
loaded first and brought to maximum load. This would be followed by the
next most efficient ensemble, Nos. 5-8, and finally by ensemble 1-3. This is
consistent with the historical pattern of use. In these calculations lower than
maximum values for efficiency were used if less than maximum load was
hypothetically being used. The calculations were performed with the aid of a
computer model produced by Dr. Jolly. One potential difficulty arising from
the use of the computer program is that it did not utilize the curve which
resulted from the original calculations by Dr. Jolly but a series of straight
lines. Dr. Jolly opined, in cross-examination, that this would result in less
than 1 % error in the result.

[68] Having determined the gross efficiencies for the various
combinations of units a number of scenarios were developed using different
load combinations. Dr. Jolly chose scenario number 2 as best representing
the historical pattern used by Abitibi-Price and it is this scenario which is the
foundation of the defendants' submissions.

[69] By examining the history of power generation for the 8 units, Dr. Jolly
determined the maximum capacity for production by these units over a 24
hour period. These maximums are higher than the rated capacity but the
records of Abitibi-Price indicate that it would not be unusual for a particular
generator to be run at its maximum capacity. Having determined the
maximum capacity, Dr. Jolly then compared this to the actual figures for the
month of June 1987 to arrive at what he described as a utilization factor of
.96. In June the actual use of the generation capacity at Grand Falls was .96
of the maximum capacity of those units. The utilization factor was then
applied to his findings respecting the power which could have been produced
between July 2 and November 13, 1987 at maximum load.

[70] In cross -examination Dr. Jolly agreed that his utilization factor is
predicated on the assumption that if the Generators are down or run at less
than maximum, the water continues to go through the penstocks (or
presumably over the dam as spillage). He was prepared to agree that if this
assumption is wrong then his figures for potential power generation are out
by 4%.

[71] It do not accept the basis for the application of the utilization factor,



particularly in times of low water. Dr. Jolly has not established that the
system is so finely tuned that reduction of power taken off from maximum to
something less results in spillage. An examination of Consent No. 23 (Power
Logs) brings me to the conclusion that had No. 4 been operating it is unlikely
there would have been any spillage from the last week of August to the end
of October and minimal spillage for the balance of the relevant period. The
more likely scenario is that the power taken off in June was less than
maximum because of the unavailability of water to maintain peak production
over long periods of time or even more likely, because the maximum
production does not represent the most efficient use of water, the highest
turbine efficiency being at less than maximum use.

[72] Counsel for the defendants argues that Table XV of Dr. Jolly's report
is a comparison of the actual energy produced in June 1987 (as recorded by
Abitibi-Price) and the amount which could have been produced as calculated
by Dr. Jolly, the latter being 4% higher than the former. He cites this as
support for the accuracy of Dr. Jolly's opinion respecting gross efficiencies.
With respect, I conclude this is not a correct interpretation of the evidence.
The evidence of Dr. Jolly was that the "Shawmont" figure in Table XV
represents not the amount derived using Dr. Jolly's gross efficiency
calculations but a calculation, once again using Abitibi-Price data, of the
amount which could have been produced if all units operated at maximum
capacity. The amount actually produced in June 1987 was 96% of the
maximum. This comparison became the basis of the utilization factor
discussed above.

[73]

	

In performing his calculations, Dr. Jolly made four assumptions (See
P.J. #7). These are:

1. The gross efficiency of all the units within a group are the same;

2. Mill process water rates are small;

3. Great Rattling Brook portrays the Stony Brook flows on the same
day; and

4. Each unit has similar gross efficiency versus load characteristics.

[74]

	

Of course, the first assumption would have no effect on the
calculations respecting unit No. 4. I have found it to be a reasonable
assumption for the purpose of these calculations, though in practice one



would not expect all generators in any one group to perform with exactly the
same efficiency.

[75] I agree that in the context of the amount of water used at Grand Falls
the mill process rates are low. However, I have already noted the impact on
gross efficiency rates of deducting 70 cfs from the available water.

[76] Dr. Jolly chose to compare Stony Brook to great Rattling Brook
because they have neighbouring drainage basins and on the assumption the
topography would be similar. Great Rattling Brook is the larger of the two.
The assumption is that the ratio of drainage basins equals the ratio of water
flow in the tributaries. Dr. Jolly conceded that the assumption could not be
relied upon in flood conditions, during Spring runoff, in storm conditions or
when Great Rattling Brook water flow is greater than 20% of the flow in the
Exploits River.

[77] As to the fourth assumption the defendants provided no evidence to
support the assumption that each unit had similar gross efficiency versus
load characteristics. The area was by Dr. Jolly's own admission outside his
area of expertise.

[78] While being cross-examined, Dr. Jolly produced in P.J. #13 a
reworked curve for efficiency for unit 4 based on use of the meter showing 24
hour output readings rather than the hourly readings he had used in the
calculations used in P.J. No. 1. I am satisfied that in this case the more
accurate readings are the 24 hour readings, which represent totals for the
period, although Dr. Jolly states that in general in his work they assume the
hourly readings are more accurate. Dr. Jolly was willing to agree that if the 24
hour figures were more accurate, then the efficiency of Generator No. 4
would be closer to 71 % than 69%. He did not do the calculations to
determine how this would follow through with the other units and I am
therefore not in a position to determine whether this change would be
similarly reflected in other units or whether the total efficiency would be the
same.

[79] The gross efficiency for No. 4 Generator was determined by
reference to four dates in March. While I understand Dr. Jolly's reluctance to
use other days when the validity of the conclusion might be doubted because
of questionable data, I find the use by Dr. Jolly of such a small sample



undermines my confidence in his results. Dr. Jolly himself indicated that he
would have preferred to have 10 in his sample. Dr. Jolly had no difficulty with
the fact that all samples were in March. However, the records demonstrate
that Grand Falls experience both Winter and Spring temperatures during that
month. The dates chosen by Dr. Jolly were March 9, 13, 19 and 21, 1987. A
reference to the Grand Falls Climatological Station report (G.C. #1) shows
that on the 9th and 13th temperatures were below zero (-21.5° on the 13th)
and snow depth was 60 cm. However, by mid-March temperatures were
above zero and several days of rain followed. The hydro power log for March
19th notes "losing loads on #4 gen at times because of ice in wheel". By
March 21st the depth of the snow was 32 cm. Clearly Spring arrived at Grand
Falls.

[80]

	

If Dr. Jolly's assumptions about the relationship between Great
Rattling Brook and Stony Brook are valid the increase in flow in Great
Rattling Brook from the 19th to the 21st (7.6 cms to 26 cms) would indicate
Spring runoff was also beginning at Stony Brook but Dr. Jolly has also noted
that the comparison of the two streams is unreliable during Spring runoff.

-131]

	

Since the data for March 21, 1987 established for Dr. Jolly the peak
efficiency rating the change in weather before that date leads me to conclude
that I can place less weight on the March 21 data. Further when explaining
why he chose to exclude March 22, 1987 (because Great Rattling Brook was
in flood), Dr. Jolly conceded that an error of 150 cfs in the flow rates in Stony
Brook could result in a 3% difference in the gross efficiency rates of
Generator No. 4.

[82] The dates used by Abitibi-Price to determine the conversion factor
were only five, once again a small sample. However these have the
advantage of being in June 1987, under conditions similar to those which
prevailed during the down time and without the concerns that arise during run
off. The method chosen by the plaintiff also has the advantage of not being
influenced by spillage figures which both parties agree are unreliable.

[83] Dr. Jolly was given the production figures and gross heads for
September 24, 25 & 26, 1989. When the cfs necessary to produce the
energy was calculated using Dr. Jolly's gross efficiency method the water
req ui red was i n excess of that i n the river while the Abitibi -Price method of
°alculation produced results within an acceptable range of the measured



water. Dr. Jolly, except to state the dates used were for 1989 when there
would be no reasons to expect increased efficiency, gave no explanation for
the discrepancy.

Conclusion Respecting Power Loss

[84] When faced with the approach used by Mr. Budgell and that used by
Dr. Jolly I am persuaded that the approach used by Mr. Budgell probably
produces the more reliable estimate of the power which could have been
produced. Mr. Budgell's approach is the traditional one, accepted by the
industry. Much of the data which formed the basis of the claim was provided
by or acknowledged by Voith. The method used by Dr. Jolly, as has been
noted, had the disadvantage of being susceptible to error as a result of
relatively small errors in water flow either as spillage or in the flow in Great
Rattling Brook/Stony Brook.

[85] I find that in the absence of contributory negligence or failure to
mitigate the plaintiff has established the cost of replacement of power of
$3,720,576.

Mitigation And Contributory Negligence:

[86] In Red Deer College v. Michaels, [1976] 2 S.C.R. 324; 5 N.R. 99; 57
D.L.R.(3d) 386, at p. 390 D.L.R., Chief Justice Laskin stated in respect of
mitigation:

"The primary rule in breach of contract cases, that a wronged plaintiff is
entitled to be put in as good position as he would have been in if there
had been proper performance by the defendant, is subject to the
qualification that the defendant cannot be called upon to pay for
avoidable losses which would result in an increase in the quantum of
damages payable to the plaintiff. The reference in the case law to a
`duty' to mitigate should be understood in this sense.

"In short, a wrong plaintiff is entitled to recover damages for the losses
he has suffered but the extent of those losses may depend upon
whether he has taken reasonable steps to avoid their unreasonable
accumulation."



187]

	

The burden of proving that the plaintiff failed in its duty to mitigate
lies on the defendants. The question of what constitutes reasonable
mitigation and what steps the plaintiff was required to take are questions of
fact which depend upon the circumstances of each case.

[88]

	

The alternate argument which has been raised by the defendants is
an allegation of contributory negligence on the part of the plaintiff. I shall
leave aside the issue of whether contributory negligence can be applied to
apportion liability in contract cases since the action against the defendant
who has raised contributory negligence is framed in contract, except to note
that in Wells Construction Limited v. Thomas Fuller Construction Co. (1958)
(1986), 61 Nfld. & P.E.I. R. 91; 185 A.P.R. 91; 22 C.L.R. 144 (Nfld. S.C.), the
court applied the Contributory Negligence Act to a claim in contract. The
second defendant against whom the action is framed in negligence did not
raise contributory negligence.

[89]

	

Under legal theory, it is quite easy to distinguish between
contributory negligence and mitigation. In practice the line may not be so
easily drawn. Contributory negligence arises when a loss occurs because of
"wo or more causes. In this case the allegation is that one cause was an act
or omission of the plaintiff. In contributory negligence the actions giving rise
to the loss occur prior to or at the time of the loss. The theory of contributory
negligence is that those who are responsible for the loss bear their proportion
of the liability.

[90]

	

In their arguments neither the plaintiff nor the defendants were
concerned with the distinction between mitigation and contributory
negligence except as to its impact on the method of calculation of damages.
This attitude was based on the view that under either heading the task of the
defendants was the same and the principles to be applied were the same.

[91]

	

The duty to mitigate arises after the breach or wrongful act and after
the plaintiff becomes aware that the defendants wrongful acts have caused a
loss. In this case the defendants argue the plaintiff failed to respond properly
to the fire and it failed to properly train its employees so that they could do
so. I conclude the issue raised is properly one of mitigation. We are
concerned with what the plaintiff did after the breach by the defendants.

	

t92]

	

The argument of the defendants that the fire brigade was not



properly trained, which will be discussed later, is not relevant to the issue of
mitigation where the question is whether the plaintiff took reasonable steps to
avoid an unreasonable accumulation of damages except the response of a
properly trained fire brigade is relevant in a determination of whether the
response of Abitibi-Price was reasonable.

[93] The issue of what steps should have been taken can be reduced,
quite simply, to at what point should the deluge system have been activated.
If the defendants establish the deluge system should have been utilized
earlier they must also prove that action would have reduced the damages.

[94] Counsel for the plaintiff put the position correctly when he submitted
that a finding of failure to mitigate does not deprive the plaintiff of all
damages. The result is merely to reduce the award by an amount which
reflects the likelihood that the mitigating action would have succeeded. In this
case if it was unreasonable for the plaintiff to have waited as long as it did to
activate the deluge system but reasonable action would have while perhaps
lessening the amount of damage still left the plaintiff in a position where it
would have required a rewind there would be no lessening of damages.

[95] Having concluded there is no issue of contributory negligence I
would add that had I approached the issue from that perspective the
outcome would not have been different.

The Incident As Observed From Outside Generator No.4

[96] The incident giving rise to this action occurred over approximately 55
minutes early on the morning of July 2, 1987. At 12:05 there was only the
operator, Michael Lawlor, and the assistant operator, Winston Ellsworth, in
the power house. Mr. Lawlor was at the operator's room on the mezzanine
level and Mr. Ellsworth on the floor below near Generator No. 1. Both
gentlemen were occupied with the Generator No. 1 which they were
attempting to put on line. Both heard a loud bang. Mr. Lawlor's instrument
panel told him the location of the problem and which differential relay had
tripped. Mr. Lawlor advised Mr. Ellsworth and they went immediately to
Generator No. 4.

[97] 1 pause here to explain that Generator No. 4 is several storey's high



and portions of it can be observed from the mezzanine level or the operating
floor level (one below) or from the pit (one below operating floor). A
photograph of Generator No. 4 is reproduced in Schedule A. At the
mezzanine level, which is located about the level of the stairs leading onto
the generator at the right of the picture, one can see the plates covering the
top of the windings and the upper portion of the generator. At the operating
floor level one can easily observe the two rows of square ventilation holes
which are located around the exterior of the larger part of Generator No. 4.

[98] Mr. Ellsworth and Mr. Lawlor met at the mezzanine level where they
observed smoke and sparks (or as Mr. Ellsworth described it flankers)
coming from the vents on the side of the generator. Mr. Lawlor directed Mr.
Ellsworth to put the brakes on, that is stop the generator from rotating, while
Mr. Lawlor called in the alarm. At this time the rotor was revolving well in
excess of the operating level of 120 rpm. Mr. Ellsworth started the exhaust
fans to clear the smoke from the generator room and descended by ladder to
the operating floor to follow directions. The gates controlling the water flowing
into the turbine had to be closed by the operator from the mezzanine floor.
Mr. Ellsworth states that he had to wait for this to be completed, about one
ninute, before the brakes could be applied. The process of braking takes
some time though Mr. Ellsworth concedes he did not follow the normal
procedure in this case and believes it took about three minutes for the brakes
to go on. His recollection is that by the time members of the Mill's fire brigade
had arrived the rotation had stopped but he believes that Mr. Gill, the
Electrical Superintendent, and Mr. Daye the Fire Chief, arrived before the
rotation had stopped.

[99] It was Mr. Lawlor's view that the firemen came about five to ten
minutes after the incident started. Both Mr. Lawlor and Mr. Ellsworth were
aware of the existence of the deluge system in Generator No. 4. Indeed Mr.
Lawlor raised the use of the system with Mr. Gill when Mr. Gill arrived. Mr.
Gill determined that no water should be applied at that time. On the arrival of
the fire department the operator and the assistant operator directed their
attention to keeping the mill in operation while the fire brigade dealt with the
problem at Generator No. 4.

[100] As it happened, because of another unrelated incident which
occurred earlier in the day, there were more senior management on site than
-night be expected at that hour. When the alarm, which is in fact the whistle,



sounded both Donald Butler, Production Superintendent, and David Gill were
on site. They went to the incident together arriving, by Mr. Gill's estimation,
about five minutes after the sounding of the alarm. I should note that while
they were on the mill complex the power house, a separate building, is some
distance from the office in which Mr. Gill and Mr. Butler were located when
the whistle sounded. The estimates of five minutes from alarm, or five to ten
minutes from the trip by Mr. Lawlor and Mr. Ellsworth are reasonable for the
distance to be travelled. Both Mr. Gill and Mr. Butler observed smoke coming
from the doors as they approached the power house and both noted the
odour of burning insulation. The fire chief, Art Daye arrived shortly after Mr.
Gill and Mr. Butler. Mr. Daye's report noted he arrived at the scene at 12:12
a.m.

[101] When Mr. Gill and Mr. Butler saw generator No. 4, both noted smoke
emitting from the square ventilation holes around the circumference of the
generator and from the top out of the centre. Mr. Gill also noted blistering on
a top plate. Mr. Gill and Mr. Butler differ as to whether or not the generator
was rotating at the time of their arrival. I find it is probable it was rotating. Mr.
Daye believed it was spinning when he arrived at 12:12 a.m.

[102]

	

Mr. Gill set about checking if the breaker had tripped, if the field
breaker was off and the governor closed. He did this personally and says it
took him about five minutes to do so and to walk around the generator. He
found no evidence of heat on the side opposite the area where the blistering
was observed though subsequent investigations would conclude that was
where the fire started. By that time the rotation had stopped. The order was
given to have the breaker racked out which by Mr. Gill's estimation took
another five to ten minutes. He believed that this step was necessary to
ensure the safety of persons fighting the fire, although at that point he was
not prepared to concede that a fire was what they were dealing with.

[103]

	

By this time it was approximately 12:25. During the next 30 to 35
minutes C02 and other chemicals were applied by the firefighters through
the vent holes and when one of the deck plates warped the firefighters
attempted to raise the plate further and insert chemicals through the opening.
Mr. Gill states emphatically that he never saw any flame or glow though he
concedes he did see ember on wood. Both Mr. Gill and Mr. Butler agree that
in the 15 to 20 minutes immediately preceding 1:00 o'clock the discoloration
and blistering on the top of the plates was getting worse and a decision was



made by Mr. Cater, the senior person on site at the time, to use the deluge
system. The deluge system was applied approximately 1:00 a.m. and by 1:15
the "fire" was declared to be out.

[104] The issue raised by defence is not whether or not the decision made
by the fire chief and management of Abitibi-Price on July 2, 1987 was correct
but whether it was reasonable. When they arrived on site Mr. Butler and Mr.
Gill, both of whom were aware of the deluge system, agreed that it should
not, at that stage, be used. Mr. Gill, as I have noted, advised Mr. Lawlor of
that fact. Mr. Butler told the fire chief, Mr. Daye, that no water should be
applied to the generator and instructed that he use fire extinguishers with
002. As it transpired, Mr. Daye, the Fire Chief, was not aware of the deluge
system although some of his men were, having been advised of that fact by
Mr. Daye's predecessor.

[105] Mr. Gill, advised the court of his reasoning respecting the
inadvisability of using the deluge system immediately upon his arrival at
Generator No. 4. Mr. Gill proceeded on the basis that they were dealing with
an electrical fault. He believed the area of scorching to be the site of the
electrical fault. Because of prior experience with other types of motors
including a 12,000 horsepower motor, Mr. Gill thought that if water were
applied to the generator it would certainly result in a rewind and lengthy
downtime. He cited the absence of flame (I am satisfied there was no flame
visible when Mr. Gill arrived) and the fact that the RTS's were reading 90
degrees when he arrived as factors which would support his belief that there
was no fire. He stated, and I find, that it was not unusual to have the odour of
burning insulation and smoke in machinery in the absence of flame. Further,
it was his belief that there was little within the generator to support a flame in
any event. In this, he relied on the belief that the rewind which had been
contracted was completed as contracted and that as a result the old bus ring
insulation (Class B) had been replaced by Class F. insulation. In fact, it had
not been replaced. Mr. Butler's thoughts respecting the use of the deluge
system were consistent with those of Mr. Gill.

[106] The concerns expressed by Abitibi -Price personnel are echoed to
some extent by the material contained in H.B. No. 20, the submission of the
British Columbia Hydro and Power Authority to the I.E.E.E. working group on
hydro plant controls. It states that one should not utilize the deluge system
finless absolutely necessary and notes the cost of cleanup, etc. It described



the deluge system as a last ditch stand "to prevent burning up the unit'.
Further, it notes that "most internal faults will not result in a fire unless
operating history was to attempt repetitive reenergization due to faulty flags
or improper inspection following a trip operation, or the unit was excessively
dirty or otherwise contaminated by combustibles present on the windings
(assuming use of essentially noncombustible winding insulation materials)".

[107] The defendants argue that there is no basis for the expressed
concern of some of the plaintiffs witnesses who believed the application of
the deluge system might result in greater damage to Generator No. 4 or
under certain conditions endanger firefighters.

[108] The defendants submit there is no support for the view that either
difficulties with drying coils or thermal shock might result. Mr. Butler and Mr.
Gill both referred to a 12,000 hp. motor which had to be rewound after water
from a cooling line was sprayed onto the motor. I do hot agree with defence
counsel's characterization of 12,000 hp. as a small motor. Its rated capacity
(11,600 kva) is slightly in excess of 1A the capacity of Generator No. 4. The

	

Loss Report (DG#1) noted there was "insulation failure due to thermal
shocking by near freezing water which sprayed onto the motor windings".
The motor had been manufactured in 1974.

[109] Of course Generator No. 4 had itself been flooded, without damage,
on an earlier occasion but it had not been operating at the time. Mr. Erhard
was of the opinion that there would be no risk to windings as a result of the
application of water from the deluge system. I find the express concerns to
be reasonable in light of the experience of those working at Grand Falls.

[110] The racking out of the breakers was part of the safety procedures in
force in the plant. I accept Dr. Erhard's evidence that it was not necessary in
this case. No doubt it was wise.

[111] Mr. George (Tommy) Cater was the senior engineer responsible for
the power house at the time of the incident. He had worked at the Grand
Falls mill for approximately 40 years. He, too, agreed that the deluge system
should not be applied immediately. It was only after Mr. Cater saw that the
blistering of the paint on the top of the generator was worsening and
spreading around the generator that he, with the fact that there was oil stored
at the top of the generator in mind, decided that the deluge system should be



applied. At this point, the security of the building became a factor.

[112] I have no hesitation in concluding on the evidence of Messrs. Gill,
Butler and Cater that they honestly believed, at the time, that they were
taking the appropriate action, and further, that their experience led them
naturally to this belief. Should they have known better.

[113] The defendants argue that Abitibi -Price fire brigade did not meet
industry standards in training and the decisions made by senior management
persons during the event were not reasonable when viewed in light of what
those individuals should reasonably have been expected to know because of
their positions or in light of industry standards for training.

The Fire Brigade:

[114] The Abitibi-Price fire brigade is a voluntary organization though
members are paid for attendance at fires if the fire occurs when they are not
on shift. It is made up of individuals who work in different areas of the Mill.
Members are recruited from different trades so that there will be persons
„resent who are familiar with each area and type of machinery which might
be involved in any particular incident. The fire equipment man who
maintained fire protection equipment at the Mill was also a member of the fire
brigade. At the time of the incident, the fire chief, who was also the head of
security, was employed in part to act as fire chief and could be regarded as a
professional firefighter. As one might expect the organization was
hierarchical.

[115] On the evidence of one witness there might be as many as 50 fires
per year, most around paper machines. The fire brigade for the community of
Grand Falls would not respond to a fire at the mill unless asked to do so.

[116] The defendants called Mr. Luke Morrison, an instructor with
Professional Loss Control, to give evidence respecting industry standard for
the training of fire brigades. He was qualified as an expert in organization,
training, equipping and response for industrial fire brigades. In fact, the Fire
Chief, Mr. Daye had attended one of Mr. Morrison's training programs. Mr.
Morrison was also qualified as an expert in cause, development growth and
spread of fire.



[117] Mr. Morrison stated that practice bulletin No. 600 of the National Fire
Protection Association (see A.D. No. 1) was an appropriate standard by
which to judge the Abitibi-Price brigade. He opined that a brigade which had
no training and no preplan and no knowledge of the fire protection system
would not meet the NFPA Standard No. 600. The fire chief, Art Daye, agreed
that NFPA standard was that of the industry. Training sessions as specified
by the NFPA standard were scheduled. However, it is clear the schedule was
not always met. Some but not all of the members called had attended
training sessions in the power house. While Mr. Morrison was critical at what
he interpreted as a lack of planning and training on the part of the fire brigade
at Grand Falls, he did not state how that lack of training was evident in the
behaviour of the firefighters during the incident except to note that it would
have been much easier to utilize the deluge system and that raising the plate
increased the amount of flame under that plate. Mr. Morrison agreed that the
action taken in any situation might vary with the priorities of the person taking
the action, e.g., protection of human safety, protection of a physical structure
or protection of certain equipment. In a plant one would expect that after
human safety, priority to be given to what is vital to production.

[118] It is clear that Mr. Art Daye and the deputy chief were not aware of
the deluge system. However, had he known it would not have made a
difference to Mr. Daye's conduct on the night in question because, as he
stated it, he always took the advice of the people familiar with the equipment
when dealing with equipment fires. That is he would have taken Mr. Butler's
advice, or direction, about the matter of the use of water even if he had been
aware of the deluge system. Other members of the brigade who were aware
of the deluge system were vague about the method of activating it. However I
am unable to conclude that this lack of knowledge, in the circumstances of
this case, in any way influenced what occurred on July 2, 1987. The operator
and the assistant operator as well as the senior management on site that
evening knew of the deluge system. A decision was made by management
officials of Abitibi-Price not to use the deluge system. Mr. Daye was
specifically instructed not to apply water. There is nothing in the evidence to
indicate that the system was not used because of lack of knowledge of its
existence or that when it was used there was further delay because of lack of
knowledge how to operate the system. The raising of the plate will be
examined later.



1119]

	

What also seems clear is that the methods chosen to fight the fire,
that is the application of CO2 through the vents and the gap in the plate did
not, and could not, given the design of Generator No. 4, have reached the
fire. The only benefit which could have been obtained was the cooling down
of some plates.

[120]

	

Mr. Morrison was critical of the fact that senior management made
decisions which should have been made by those whose responsibility it was
to fight the fire. Once again it seems to me it is not who made the decision
but whether it was a reasonable one.

The Deluge System:

[121]	It is clear from the evidence of Mr. Lawlor and Mr. Ellsworth that they
knew of the deluge system and how it operated. It is equally clear that there
were at Grand Falls no written instructions on the operation of the deluge
system or when it might be appropriate to utilize that system. Mr. Brian
McGrath, an electrical engineer and former President of Churchill Falls
(Labrador) Corporation conducted, for the defendants, a survey of the fire
protection systems existing in a number of utilities in Newfoundland and
Labrador. One of the utilities examined was that of the Deer Lake Power Co.
Ltd. at Deer Lake, which was originally established to supply power to a
paper mill at Corner Brook. The deluge systems at Deer Lake are manually
operated. The evidence of Mr. McGrath would indicate that prior to February
11th, 1988 there were no written instructions to the operator at Deer Lake on
the use of the deluge system. The instructions issued on that date states:

"This fire protection system floods the stator winding and is to be
operated if it is certain that the stator winding is on fire." (B.M.G. No. 2)

[122]

	

Mr. McGrath found that Newfoundland Light & Power Co. Ltd., has
no fire protection system on its generating units.

[123] The Newfoundland and Labrador Hydro units utilized automatic
deluge systems, at least where the systems are located at remote sites.
However, at Bay d'Espoirthere is a manual system. There is also an
operator's manual. It indicates that in the event of fire the system should be
turned on. There is however, a warning that before the sprinkler system is
activated the operator should ensure "the Unit is de-energized and that the



D.C. is taken off the Unit. By placing on the ground switch, this will dissipate
any residual charge left in the Unit".

[124] Mr. McGrath was also able to speak to the situation at Churchill
Falls. The units at Churchill Falls which are much newer and much larger
than those at Grand Falls, have an automatically activated deluge system.
Mr. McGrath described three incidents where a deluge system was used at
Churchill Falls. In all cases there had been phase to phase faults and in all
but one occasion total rewinds of the. affected generator were carried out but
there were also other factors contributing to the need for a rewind. On one
occasion there was only a partial rewind. However, on the evidence, it is
clear that replacement of coils is easier at Churchill Falls because of the
configuration of the coils. (On the evidence of Mr. Erhard in order to replace
one coil in Generator No. 4 it would be necessary to move 50 to 70 coils).

[125] Mr. Ralph Erhard, a designer of generators, was clearly of the view
that the appropriate system of fire protection was an automatic deluge
system. Indeed he believed they should operate whenever there was a fault
whether a fire resulted or not. However, he conceded that it is the customer's
decision whether an automatic or manual, or indeed any system is installed.
Mr. Erhard's view was that any manual system should be turned on
immediately.

[126] Mr. Luke Morrison referred, in his evidence, to the NFPA
Recommended Practice for Fire Protection for Hydroelectric Generating
Plants (see A.D. No. 2) which had been issued June 10, 1987 to come into
effect June 30, 1987. This document acknowledges that there was, at the
time, no uniform operating procedures for generating plants. Among the
recommendations included in the N.F.P.A. document was that for the
protection of generator windings, there be a deluge system using either gas
or water. No recommendation is given to install automatic rather than manual
water spray systems, (p. 851-15)

[127] Mr. Helmut Brosz presented the court with a number of guides for fire
protection systems. These were provided by Mr. Brosz without comment as
he acknowledged this was outside his area of expertise. These guides
included the Ontario Hydro Rotating Machine Manual (H.B. No. 21), the
I.E.E.E. Guide for Operation and Maintenance of Hydro-Generators (H.B. No.
19), the British Columbia Hydro and Power Authority Practices as of 1980



(H.B. No. 20), I.E.E.E. Guide for Small Hydroelectric Projects (January 20,
1982) (H.B. No. 22) and other information concerning large projects (H.B.
No. 23, 24 and 25).

[128] On reviewing all of the evidence respecting deluge systems I find
that there was, in 1987, no industry standard that all generators have
automatically activated deluge systems, nor was there a standard instruction
respecting the activation of a manual system.

Inside Generator No. 4:

[129] The premise upon which the argument of the defendants respecting
mitigation is made is that the incident commenced with an arc which within
seconds caused the alarm to sound and that had the deluge system been
activated within, say seven minutes of the trip, the damage which would have
resulted to generator No. 4 would have been much less serious and could
have been repaired without the necessity of a complete rewind (defendant's
brief, p. 73). If this premise is accepted the downtime and therefore the
amount of power which would have been purchased would also be much
ess than that claimed.

[130] At trial, both parties presented opinion evidence respecting the
spread of the fire and the amount of damage which would have occurred at
several stages along the way.

[131] To assist the reader in understanding the evidence respecting the
fire I shall describe the portion of the generator involved. As has been noted
the stator is the stationary portion of the generator. It is circular with the rotor
placed in the "hole" in the middle. In the case of Generator No. 4, there are in
the stator 390 slots into which 390 coils are placed. In the 1986 rewind each
coil was connected to the next by a series of jumpers, short pieces
containing one grouping of 16 strands located outside and above the slots.
Aside from via these jumpers the coils do not touch. However, there is a
rather tedious procedure whereby the coils are eased into place because in
this circle of overlapping coils there is always one coil under a portion of one
neighbouring coil and over a portion of another.

(132]

	

Each coil has three groups, each comprised of 16 strands, of copper.



Each strand of copper is surrounded by strand insulation composed of fused
daglas. Each group (or turn) is surrounded by insulation composed of
glass/polyester matte backed mica tape. Around the three groups there are
also further types of insulation comprised of polyester matte backed mica
tape and glass tape in corona shielding which is then impregnated with a
resin. For the coils themselves, this impregnation is done in the shop by
immersing the coils in the resin. Finally corona shielding paint is applied. In,
the stator, the major part of the coil is within an iron frame in which the slots
are located and a small portion of each coil is outside the frame, top and
bottom. At the top, one group of 16 strands are exposed at each side of the
coil for the purpose of making the connections with the jumpers.

[133] Metal sleeves were used to hold a group of 16 strands from a coil to
the 16 strands from a jumper and the two were brazed. When the brazing
was complete the insulation of this portion was completed in the field and the
resin applied.

[134] Mr. Morrison was not employed for the purpose of examining the
incident at Generator No. 4 until September of 1991. As is obvious, he
therefore did not examine the Generator following the fire. In forming his
opinion, he relied on descriptions given by witnesses, photographs of the
damage to Generator No. 4, reports prepared for the parties or their insurers,
and Power House logs. Mr. Morrison accepted the conclusion of others that
the fire began at the site of the arc near the neutral lead. He believed the
energy from the fault ignited the insulating paint on the end windings and
perhaps the bus rings and with the assistance of the rotation of the rotor the
fire spread in a counter-clockwise direction around the stator to the area near
the main lead within the first five minutes. Certainly the existence of the
blistering paint on the plate at the time Mr. Daye and Mr. Gill arrived would
support the view that by that time (somewhere between 12:10 and 12:12)
and before the rotation stopped the fire was well-established at the site of the
main lead. It was Mr. Morrison's view that after the rotation stopped the fire
could travel both clockwise and counter-clockwise, Mr. Brosz held a similar
view about the direction of travel of the fire after rotation ceased. However,
Mr. Morrison proceeded on the belief that the scorching started after the rotor
stopped. On the evidence, this is not the case, though I am satisfied before
the rotor stopped the scorching was confined to one relatively small area. It
was after the rotor stopped that it spread and one of the plates lifted.



[135] Mr. Morrison concluded that, except near the fault the fire did not
damage anything other than the paint on the surface of the insulation of the
end windings and the bus rings and surfaces of wood blocks. He opined that
the temperature inside the generator never exceeded 200°C (that would
have been reached about five minutes after the rotor stopped), although in
his report he had stated the maximum temperature was 400°C. On this basis
he opined that there was no burning of insulation.

[136] By determining how much combustible material was inside the upper
portion of Generator No. 4, the ignition temperature (temperature at which
the materials were self-supporting in combustion) for each of these items and
the heat of combustion (heat released during combustion) Mr. Morrison
calculated the maximum temperature likely to be felt inside the Generator if
there was total combustion. He then adjusted to take into account the area
which saw no burning, inefficiency of burning inside the generator and the
fact that the wood blocks (% the fuel) were not totally consumed. He
estimated the amount consumed based on photographs. Next he calculated
heat losses. An example would be heat to increase the temperature of the
steel. Having completed his calculations he concluded the insulation would
of have seen temperatures above 200°C except for the time the flame may

be consuming the paint on the insulation and therefore the insulation would
not have become involved in burning. In arriving at the amount of heat
released Mr. Morrison was concerned only with the fire. He did not include
anything for the heat released by the arc, nor did he include the insulation in
his list of combustibles as he was trying to determine if there was sufficient
heat to involve the insulation.

[137] Later in his evidence when it was pointed out to him that he had
omitted in his calculation of the combustible material the ties and spacer
blocks (780) between the coils, Mr. Morrison conceded that perhaps his
figure for average temperature should be 220°C. However, the figure of 2200
was arrived at without the knowledge of mass and heat of combustion that
had been necessary for the initial calculation.

[138] Mr. Morrison stated that in order to burn, the paint had to reach a
temperature of 400°C (the ignition temperature). He conceded that for the
period of time the flame was consuming the paint on the exterior layer of tape
that tape was somewhere between 200°C and 400°C. He opined that when
the flame passed the temperature dropped to the average of around 200°C.



He also acknowledged that flame temperature could reach as high as
1000°C. However, using the analogy of passing ones hand through a flame
without burning it, Mr. Morrison opined that the energy being generated by
the burning paint was being dissipated so quickly that the insulation was not
involved.

[139] He concluded that had the fire been extinguished within the first 10
minutes, apart from the area near the main leads (and presumably the area
of the fault), the only repairs which would have been necessary would have
been to repaint the bus rings and end windings. He went so far as to state
there had been no insulation damage after 55 minutes of fire, a conclusion
that is not supported by the physical evidence. Further, the report prepared
for the first defendant by, among others, Mr. Erhard, notes that there were
places where the bright red paint was still evident though the insulation
underneath and disintegrated (R.E. #1, p. 4).

[140] Mr. Morrison conceded that he was not an expert in insulation and he
was not in a position to give an opinion respecting the effect of either heat or
flame on the insulation used in Generator No. 4. He agreed that the melting
point of polyester was approximately 250°C and its ignition would be
approximately 450°C.

[141] Mr. Morrison reasoned that the heavier damage near the main leads
was in fact caused by additional oxygen being made available to the fire after
the firemen raised the cover plate. Of course, it was only after the plate had
warped, probably because of the heat generated by burning material, and an
opening of about % to 1 inch appeared firemen got the idea of raising that
plate further to facilitate the application of CO2 to what they assumed was
the site of the fire. In fact the height of the opening was increased by the
firemen only to about 1 Y2 to 2 inches at the centre of a distance of about 18
to 24 inches. While the firemen were attempting to lift the plate they
discovered two or three bolts had broken off in the plate.

[142] As to the area around the fault Mr. Morrison concluded that
accepting Mr. Brosz's calculation of the energy released initially (14,400 kw
cycles or 227 .5 BTU' s) the maximum area of ignition would have been a
radius of 17.3 in. (about 1/10th of the area Mr. Brosz believed would be
damaged by the arc).



[143] Mr. Helmut G. Brosz was qualified as an expert in failure analysis of
electrical equipment, damage assessment, and propagation of fire. He is a
professional engineer and described himself as a forensic and testing
engineer.

[144] The incident occurred July 2, 1987. Mr. Brosz was contacted by the
insurers for Abitibi-Price that same day. He travelled to Grand Falls on the
5th of July to inspect and photograph what was then visible. Mr. Brosz visited
Grand Falls on a number of other occasions and one or two of his colleagues
remained on the scene while the generator was being dismantled.

[145] On examination of the physical evidence, Mr. Brosz concluded, and
this is not disputed, that there were several occurrences of poor brazing in
the work completed by the second defendant.

[146] At trial, Mr. Brosz advanced two theories of what occurred within
Generator No. 4. The first theory advanced by Mr. Brosz, one subsequently
abandoned by the plaintiff, was that there was sufficient damage to the coils
prior to the fire to require a complete rewind. This theory had not formed part
of Mr. Brosz's report but was developed after he had submitted his report. In
arriving at his first theory, Mr. Brosz noted the increase in operating
temperature which had concerned Abitibi-Price immediately after the rewind
in 1986 and that no heat sinks had been used in the brazing in 1986. These
factors coupled with Mr. Brosz's view that the failure had occurred after all of
the current had been carried by one single strand which caused
temperatures to reach the point that the copper melted led Mr. Brosz to
suggest Generator No. 4 was damaged beyond repair -before the Generator
tripped because the coils had been exposed to temperatures high enough to
damage the insulation.

[147] In light of the fact that the plaintiffs have abandoned this particular
theory, there is no need to examine it in detail. However, I feel compelled to
note that in fact the evidence does not support the view that no heat sinks
were used when the brazing was being done in 1986. Mr. Brosz described a
heat sink as a clamp. One is placed on either side of the area being brazed.
The purpose is to divert heat from the brazing process, which utilizes flame in
excess of 700°C, to the clamps and to prevent the heat travelling down the
coils to damage coil insulation. On the evidence I am satisfied that other
types of heat sinks are habitually used in the industry and are acceptable.



Wet asbestos, an acceptable form of heat sink, was wrapped around the
copper strands on either side of the brazing and placed underneath the
brazing activity on the evidence of Mr. Boone, who completed some of the
brazing. This is supported by a photograph taken at the time of the 1986
rewind. I should note that Mr. Boone was also of the view that the poor
brazing, which is admitted, was done on another shift than the one he
worked and there is no evidence respecting the use of heat sinks on that
shift.

[148] In respect of the increase in operating temperatures, evidence
subsequently revealed that this occurred because of an error in the
positioning of the transposition in the coil. (A transposition is, in fact, just a
twist). On the evidence of Mr. Pelletier, it is clear that this change in
transposition could cause an increase in temperature in the range
experienced after the 1986 rewind of Generator No. 4. It is certainly more
probable that the increase in temperature was due to this error in placement
of the transposition rather than because of the effect of the defective brazing
of jumpers.

[149] The insulation which had been used for the coils in the 1986 rewind
was Class F and on the basis of the information provided the extra 20° did
not result in the insulation being exposed to temperatures outside those
recommended for that class.

[150] As stated, Mr. Brosz advanced the view that because one single
strand of copper was carrying all of the current it melted and an arc
developed. Under this theory, the heat in the area of the failure would have
reached temperatures which would have ignited the insulation long before
the melting of the copper. However, the evidence does not support the view
that even if one strand were carrying all of the current the temperatures
would be such that the melting point of copper would be attained. It is clear
then that in respect of the issue of damage to Generator No. 4 we must be
concerned with what occurred seconds before, during and after Generator
No. 4 tripped off at 12:05 a.m. and not with events which might have
occurred prior to that time. The defendants argue that the many weaknesses
of Mr. Brosz's first theory should indicate that I cannot place any weight on
his second theory.

[151]

	

The second theory of Mr. Brosz, the one on which the plaintiff now



relies, is in fact a continuation of the first. However it can stand independent
of the first. The second theory is that when jumper (C-47-48) opened
circuited, that is when a space developed between copper from the coil and
the copper in the jumper, and there was no longer a copper pathway for the
current to follow an arc occurred (an in phase arc). Mr. Brosz estimates that
this arc would have lasted approximately five seconds. During this time, there
would have been burning of insulation and, indeed, melting of copper at the
site of the arc and copper vapour would have been produced. As the copper
melts the distance the current must travel in air becomes wider and wider.
Eventually the arc jumped from C47-48 to another jumper (a phase to phase
arc). When the phase to phase arc occurred, the differential relay would have
sensed the fault and tripped, that is taking the generator off line through the
activation of a circuit breaker. Mr. Brosz opined that once the arc ceased no
more copper vapour was produced but prior to that the fire was already in
progress. In the observations made at the scene after the fire, Mr. Brosz
noted no coil damage within the slots or at the bottom end of the coil. Fire
damage was observed on the upper part of the coil above and at the core
laminations. At p. 12 of his report, Mr. Brosz concluded that the heat from the
arc and the radiation associated with arcing temperatures in excess of
3,000°C damaged all coils, semi-conducting coil, gradient paints, ring bust
insulation, ring bust group jumpers and coil jumpers over an arc of about
1300 from slot 13 through to slot 272. In respect of the utilization of the
deluge at that stage, he concludes:

"If deluge water had been applied at this time, the generator would
require a dry out. Such dry out might not be successful and would
cause additional damage to sections of the generator not otherwise
damaged at this time."

Mr. Brosz also concludes that in the first 10 minutes the fire extended to what

	

he described as fire zone two burning paints on coils, group jumpers and coil
jumpers over an arc of about 185° in a counter-clockwise direction from slot
360 to slot 138. This means that under Mr. Brosz's theory by that time,
before rotation had stopped, about 265 coils were involved and he
concludes:

"A total rewind is necessary at this point since the burnt and scorched
insulation of the coils cannot be repaired in the field."

(152] There is clearly a marked difference in the views of Mr. Brosz and



Mr. Morrison respecting the damage to the generator in the first 10 minutes
though they generally agree on how the fire progressed.

[153] It is agreed by all parties that after the fire was extinguished the
damage was so great as to require a complete rewind.

[154] Mr. Ralph Erhard was qualified as an expert in design, construction,
operation, maintenance and repair of large salient pole apparatus. Mr. Erhard
has degrees in both electrical and mechanical engineering and worked for
Westinghouse from 1942 to 1981. The Grand Falls generator is a salient pole
apparatus, the type in which Mr. Erhard has his expertise. From the
beginning, it was clear that Mr. Erhard was not claiming expertise in fire nor
in the progress of fire. To that extent then, much of his evidence respecting
the damage to the, generator was based on a straight line arithmetical
assumption, an assumption that is not supported by the evidence of either
Mr. Morrison or Mr. Brosz both of whom described rapid spread of the fire in
a counter-clockwise direction during the first minutes, before rotation stopped
and slow progress in both directions thereafter.

[155] Mr. Erhard was prepared to agree that there would have been
damage to the insulation on coils near the arc both from the exposure to
flame and from thermal radiation. Mr. Erhard was not in a position to quantify
the extent of this damage.

[156] In respect of the ability to repair damage in the field it was Mr.
Erhard's view that if there were damage to coils within 4" of the stator core,
repairs in the field would not be possible. Mr. Boone, who would have had to
perform such repairs in his work, indicated that it would not be possible
below the shoulder or bend in the coil to perform repairs in the field.

[157] Mr. Erhard indicated he might recommend repairs be made in the
field if there were a small number of coils but if such were the circumstances
he would seek an extended warranty.

[158] It was Mr. Erhard's view that if 16 mils of insulation had been
degraded he might repair one or two coils in the field but if one were dealing
with 10 or more he would have to question the economics of doing it in that
manner. Mr. Erhard had agreed that even if no fire had occurred it would be
necessary to replace all of the jumpers because of the defective brazing.



[159] As stated earlier the issue raised by the defendants is whether the
plaintiff acted reasonably to protect itself and if it did not have the defendants
established that the lessening of damage would mean a rewind was not
necessary.

[160]

	

The weight of the evidence is that immediate application of the
deluge system was not required by the industry standard or the facts known
to Abitibi-Price employees at the time.

[161]	Counsel for the defendants submit (p. 40 of brief) that the operator
would have turned on the deluge as soon as possible. I found Mr. Lawlor's
evidence to be qualified. He stated he would need to know for sure there was
a fire and he would await until rotation had stopped and he had made sure
everything was off.

[162]	I conclude that the events of the first 10 minutes were necessary to
access the situation. No one other than Mr. Erhard would have used the
deluge system immediately. I further conclude that it was reasonable to treat
the situation as a fault until it became clear it was a fire, which would have
been up to 25-30 minutes before activation of the deluge system. Both Mr.
Gill and Mr. Butler noted initial diminution of smoke when C02 was first
applied.

[163]

	

However the defendants have failed to establish that an earlier
application of the deluge system would have prevented the necessity of a
rewind.

[164]

	

Mr. Morrison acknowledges there would have been burned insulation
from the arc within a radius of 171/ in. If burning occurred within this area
damage from thermal radiation and melting copper carried by the wind would
have resulted in a greater area. The fire had clearly spread almost halfway
around the Generator within the first five to seven minutes. The blistering
paint indicates it was, within that time, well-established at the main leads. Mr.
Morrison's conclusion that there would be no damage to the insulation if the
paint were not burned is contradicted by the evidence of Mr. Erhard. His
belief that the glass tape would have acted as a barrier to protect the
insulation was undermined by the fact that it was impregnated with resin. His
conclusion that the temperature to which the insulation was exposed did not
exceed 200° is undermined by the omission of certain materials, his own



evidence that the fire did not burn at an even rate and the physical evidence
of deteriorated insulation even where the paint had not burned off. I am
unable to accept Mr. Morrison's evidence that except in the area of the main
leads and the fault there would have been no damage to insulation had the
deluge system been applied in the first 25 minutes or indeed the first 10
minutes. I am not suggesting that all coils in the generator were damaged
beyond repair by that time, or indeed after 55 minutes. I find that the damage
was so great that the only practical solution was a total rewind.

Interest:

[165] The plaintiff seeks interest under the Judgment Interest Act. Under
the Act and Regulations, 9% has been established as the interest rate
applicable. However, the plaintiff asks that I exercise the discretion provided
under s. 3(3) to award at a rate and for a period other than that specified
under s. 4 of the Act.

[166] The plaintiff argues that it is just to award interest at a rate that
reflects the actual loss to Abitibi-Price and "the commercial realities of the
situation". It submits that the appropriate rate would be the prime rate
adopted by the Royal Bank of Canada, Canada's largest chartered bank. It
further submits that the calculations should be made on the basis of one
month periods rather than the three month period referred to in s. 4(2)(a).
However, Abitibi-Price has brought no evidence as to the cost to it of
borrowing money or its loss of potential income.

[167] I have been referred to Phoenix Press Co. v. Vinto Engineering
(1982), 34 A.R. 244, as authority for the proposition that I might take judicial
notice of the rates. That case can be distinguished on a number of grounds.
In the first place it was determined under provisions respecting the payment
of interest of the Judicature Act then in force in Alberta and under which
there was no rate set. The judge actually specified the particular rate
applicable (12%). While in the circumstances of a case such as this one, I
would be open to the submission that the rate of interest paid by the plaintiff
on borrowed money represents an appropriate figure for payment of interest,
I would not be prepared to do so in the absence of evidence respecting the
borrowing rates applicable to Abitibi-Price, evidence which was certainly
within the control of the plaintiff and could have been provided to the court. In



the absence of such evidence, the rate set out in the Judgment Interest Act
should be applied.

Summary

[168] The plaintiff is awarded the following:

(i) For Repair of Generator No. 4-----------------------------$1,311,363

For Replacement of power---------------------------------- 3,720,576

Total$--------------------------------------------------------------- 5,031,939

[169] The plaintiff shall have interest on the amount awarded as specified
by the Judgment Interest Act.

[170] The plaintiff sought and I hereby grant leave to make submissions
respecting costs. Either party may bring the matter on.

[171] This was a lengthy trial. The evidence was often of a technical
nature. I am grateful to counsel for their courtesy, patience and guidance
Through the labyrinth. Order accordingly.
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The appellant S is a single-purpose company incorporated solely for the
purpose of a specific land purchase, with no assets other than money advanced to it by its
parent company for the deposit relating to such purchase. It entered into an agreement of
purchase and sale for a specific property with the respondent. When the respondent failed
to satisfy a condition and refused to extend the closing date, S sought specific performance
of the contract. It argued that it was not required to mitigate its losses. The trial judge
refused to award specific performance but awarded damages to S in the amount of
$1,935,500. The Court of Appeal concluded that the respondent had breached its
contractual obligations but that S had failed to take available steps to mitigate its losses. It
reduced the damage award to a nominal sum.

dismissed.
Held (McLachlin C.J. dissenting): The appeal and cross-appeal should be

Per LeBel, Deschamps, Abella, Rothstein, Cromwell and Karakatsanis JJ.:
Mitigation is a doctrine based on fairness and common sense, which seeks to do justice

between the parties in the particular circumstances of the case. As a general rule, a
plaintiff will not be able to recover those losses which he could have avoided by taking
reasonable steps.

The main issue is whether S, a single-purpose corporation, was excused from
mitigating its losses when the vendor breached the agreement of purchase and sale, and
particularly when it had promptly brought an action for specific performance. As a
separate legal entity, S was required to mitigate by making diligent efforts to find a
substitute property. Those who choose the benefits of incorporation must bear the
corresponding burdens. One such responsibility is to take steps to mitigate losses. A
plaintiff cannot recover losses that could reasonably have been avoided. S sought specific
performance and was therefore ready to complete the purchase. Its alternative claim for
consequential damages was predicated upon its access to capital to complete the
agreement of purchase and sale. As such, both claims were premised upon resources that
were not tied up as a result of the breach alleged. S can hardly argue that the same money
would not have been available for mitigation. In the absence of actual evidence of
impecuniosity, finding that losses cannot be reasonably avoided, simply because the
corporation is a single-purpose corporation within a larger group of companies, would
give these corporations an unfair advantage. If single-purpose corporations were not
required to mitigate their losses, this could expose defendants contracting with such
corporations to higher damage awards.

This Court has recognized that there may be situations in which a plaintiff's
inaction is justifiable notwithstanding its failure to obtain an order for specific
performance. If the plaintiff has a "fair, real, and substantial justification" or a
"substantial and legitimate interest" in specific performance, its refusal to purchase other
property may be reasonable, depending upon the circumstances of the case. A plaintiff

	

deprived of an investment property does not have a "fair, real, and substantial
justification" or a "substantial and legitimate interest" in specific performance unless he
can show that money is not a complete remedy because the land has "a peculiar and
special value" to him. S has not demonstrated such a claim and therefore cannot justify its
inaction. S was engaged in a commercial transaction for the purpose of making a profit.
The property's particular qualities were only of value due to their ability to further

profitability, for which damages were an adequate remedy.
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Where it is alleged that the plaintiff has failed to mitigate, the defendant bears
the burden of proving that the plaintiff has failed to make reasonable efforts to mitigate
and that mitigation was possible. Whether or not there were comparable properties and
whether they are profitable is a fording of fact. The trial judge made a palpable and
overriding error in finding there were no comparable mitigation opportunities. He failed
to consider the reasonable and available inferences arising from expert evidence regarding
other land suitable for development sold in the area, the investment properties purchased
by the parent company of S and the absence of evidence to the contrary. The respondent
discharged the burden of showing that there were other comparable development
properties available in the relevant time period to mitigate the losses.

Per McLachlin C.J. (dissenting): The Board, having breached the contract,
bears the onus of proving that S unreasonably failed to mitigate its loss. This entails
establishing, on a balance of probabilities: (1) that an opportunity to mitigate the loss was

	

available to S; and (2) that S unreasonably failed to pursue that opportunity. The trial
judge's finding that the Board failed to establish that S had an opportunity to mitigate is
sufficient to dispose of the appeal. This finding was grounded in the evidence and did not
constitute palpable and overriding error. The Board failed to prove that another property
comparable to the one that S sought to purchase was available. Neither the evidence of the
Board's expert witness nor that of purchases by other subsidiaries of S's parent company
established that a comparable property was available for S.

Moreover, S could not be unreasonable in failing to mitigate its loss because it
reasonably maintained its action for specific performance. The act of filing a claim for
specific performance is inconsistent with the act of acquiring a substitute property. A

	

plaintiff, acting reasonably, cannot pursue specific performance and mitigate its potential
loss of damages at the same time. There is no basis on which to conclude that S acted
unreasonably in maintaining its suit for specific performance instead of mitigating its loss.
S had a "fair, real, and substantial justification" for claiming specific performance. The

property was uniquely suited to S's needs for single -family residential development within
the City of Toronto. The evidence supported the view that there were no comparable
substitute properties.

Furthermore, it is difficult to conclude that S unreasonably failed to mitigate
given that S lacked the financial capacity to go into the market and purchase a substitute
property.
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The judgment of LeBel, Deschamps, Abella, Rothstein, Cromwell and
Karakatsanis JJ. was delivered by

KARAKATSANIS J. -

1.

	

Introduction

[1] Real estate developers frequently create single-purpose corporations for the
sole purpose of purchasing and developing properties for profit. The corporation has
limited liability and no assets other than those that arise from the particular real estate
investment. The issue raised in this appeal is whether such a single-purpose corporation is
excused from mitigating its losses when the vendor breaches the agreement of purchase
and sale, and particularly when it has promptly brought an action for specific
performance. The further issue is whether the trial judge erred in his finding that there
were no other "comparable" properties available to mitigate the loss.

[2] The appellant, Southcott Estates Inc., was part of the Ballantry Group of
associated companies that acquired and developed land in the Greater Toronto Area
("GTA"). Southcott was a single-purpose corporation, without assets, created for the sole
purpose of developing the property that is the subject of this action. When the vendor, the
Toronto Catholic District School Board, failed to satisfy a condition and refused to extend
the closing date, Southcott sought specific performance of the contract. It argues that it
was not required to mitigate its losses.

[3] The trial judge ((2009), 78 R.P.R. (4th) 285) found that the Board had
breached the agreement of purchase and sale and had failed to prove that Southcott could
have mitigated its damages. He awarded damages for loss of chance of profit. He refused
to order specific performance, finding that the property was not "unique" and damages
were an adequate remedy.

[4] The Ontario Court of Appeal 2010 ONCA 310 (CanLII), (2010 ONCA 310,
104 O.R. (3d) 784) concluded that while the trial judge correctly found that the Board had
breached its contractual obligations, he had erred in his approach to mitigation. The court
concluded that Southcott had unreasonably failed to take available steps to mitigate its loss
and reduced the damage award granted at trial to a nominal sum.

[5] Southcott did not appeal the trial judge's refusal to award specific
performance. However, it maintains its losses were not avoidable. The questions raised in
this appeal are:

Should a single-purpose company mitigate its losses?
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2. To what extent must a plaintiff mitigate where the plaintiff has made a claim for
specific performance?

3. Did the trial judge err in concluding that there was no evidence of comparable
profitable properties available for mitigation?

[6] For the reasons that follow, I conclude that Southcott cannot recover losses
that it could reasonably have avoided. I agree with the Court of Appeal that the trial judge
erred in concluding that there was no evidence of other development properties that
Southcott could have purchased in mitigation. I would dismiss the appeal.

II. Facts

[7] Southcott is a wholly owned subsidiary of Ballantry Homes Inc. and part of
a larger group of companies called Ballantry Group of Companies (`gallantry" or
"Ballantry Group"). The Board is a School Board created pursuant to the Education Act,
R.S.O. 1990. c. E.2, whose affairs were run by a publicly elected Board of Trustees.

[8] Having determined that certain land within a school property was surplus to
its needs, the Board put it up for sale. Intending to use the land for residential
development, Southcott agreed to purchase the 4.78 acres of land for $3.44 million. It
paid a 10 percent deposit and the parties agreed to a closing date of August 31, 2004. It
was a condition of the agreement that the Board obtain a severance from the Committee of
Adjustments on or before the closing date. On August 30, 2004, the parties agreed to
extend the closing date to January 31, 2005.

[9] The Board applied for a severance in November; it was advised that a
development plan was necessary but chose to proceed without one. On December 16,
2004, at the municipality's request, the Committee of Adjustments deferred the severance
application hearing as premature because it was not accompanied by a development plan.
At that time, it became clear to Southcott and the Board that the transaction could not be
completed by the closing date of January 31, 2005. The Board refused Southcott's request
to extend the closing date, declared the transaction to be at an end, and returned
Southcott's deposit.

[10] Southcott took the position that the Board had breached its obligation to use
its best efforts to obtain the severance and commenced an action for specific performance
or, in the alternative, for damages.

[11] Southcott admitted that it never had any intention to mitigate its loss and,
indeed, never tried to mitigate (para. 137 of the trial judge's decision). Southcott was a
single-purpose company incorporated solely for the purposes of this development project
and had no assets other than the money advanced by Ballantry for the deposit. It never
intended to purchase other land. In fact, Southcott's principal testified at trial that there
was no question of it purchasing other land, given that it was involved in this litigation
(para. 18 of the Court of Appeal's decision).
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[12] The Board led expert evidence that 81 parcels of vacant development land in
the GTA were sold between the date of breach and the date of trial. The land was suitable
for residential development and within the parameters, of size and price, of other lands
purchased by the Ballantry Group.

[13] Corporations within the Ballantry Group purchased seven parcels of land for
development purposes during this same period. The principal of Ballantry testified that it
was always in the market for new land, had the financial means to make the purchases, and
it would have made these purchases even if Southcott had completed the land purchase
from the Board (para. 138 of the trial judge's decision).

III. Decisions Below

[14] At trial, Spiegel J. concluded that the Board had failed to take all reasonable
steps to fulfill the severance condition. It breached its best efforts obligation by failing to
contact relevant city staff; delaying in processing the severance application; failing to
include the proposed plan of use with the severance application; submitting an improper
survey; failing to seek appropriate advice; ignoring the advice of the Committee of
Adjustments; proceeding with the application for severance even after being advised that it
was incomplete and failing to keep Southcott informed (paras. 71-87).

[15] The trial judge found that had the Board used its best efforts, the severance
would likely have been granted, and the transaction would have been completed by the
closing date. The trial judge was satisfied that the Board's breach caused Southcott's loss
(paras. 93-116).

[16]

	

Turning to remedy, Spiegel J. found that specific performance was not an
appropriate remedy as the land did not have the quality of uniqueness (paras. 128-33).

[17] However, he concluded that Southcott was entitled to damages. He rejected
the Board's argument that Southcott had in fact mitigated damages because the Ballantry
Group made several purchases subsequent to the breach of the agreement:

I find that these subsequent purchases were collateral, independent transactions
that did not arise out of the consequences of the breach. In all the circumstances, I
do not consider these transactions as mitigatory. [para. 143]

[18] The trial judge found that the Board had not discharged the onus of proving
that Southcott failed to take advantage of a reasonable opportunity to mitigate its loss. He
held that there was no evidence that any of the available properties were actually offered
for sale or could have been profitably developed and he was not satisfied that the
roperties were comparable (paras. 144-46). He therefore awarded Southcott damages in
he amount of $1,935,500 which represented the loss of a 60 percent chance to make

profits in the amount of $3,225,827.
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[19] On appeal, the Board did not dispute the findings that it had breached its
obligation to use its best efforts to obtain the severance required to complete the sale. It
challenged the findings of causation and mitigation.

[20] Sharpe J.A., writing for the Court of Appeal, rejected the first ground of the
Board's appeal, that the trial judge erred in finding that the Board's breach was the cause
of the failure to obtain the severance by the closing date (paras. 11-14).

[21] Regarding the issue of whether the losses could have been avoided, however,
the Court of Appeal concluded that the trial judge had erred in law in finding that the
Board had not shown that Southcott could have mitigated its losses. First, Southcott's
admission that it had no intention of taking any steps to mitigate was sufficient to satisfy
the onus resting upon the Board and to shift the evidentiary onus to Southcott to
demonstrate that, even if it had attempted to mitigate, it could not have done so. Second,
the trial judge erred in dealing with the Board's evidence regarding the land that was
available: "By requiring the Board to prove ... the profitability of individual parcels, the
trial judge raised any bar the Board had to satisfy to an unrealistic level" (para. 25).
Finally, the trial judge failed to consider that Ballantry's purchases of other lands clearly
demonstrated that the directing mind of Southcott knew that investment quality lands,

	

suitable for profitable development, were available on the market. The Court of Appeal
stated that Southcott was a distinct legal entity that could not avoid mitigating its loss by
arguing that it was a part of Ballantry: the obligation to mitigate rested with Southcott
(paras. 24-27).

[22] The Court of Appeal concluded that while Southcott had made out its case
for breach of contract, it failed to make out a case for either specific performance or
damages. The appropriate award was for nominal damages in the amount of $1.

IV. Mitigation - General Principles

[23] This Court in Asamera Oil Corp. v. Seal Oil & General Corp., 1978 CanLII
16 (SCC), [1979] 1 S.C.R. 633, cited (at pp. 660-61) with approval the statement of
Viscount Haldane L.C. in British Westinghouse Electric and Manufacturing Co. v.
Underground Electric Railways Company of London, Ltd., [1912] A.C. 673, at p. 689:

The fundamental basis is thus compensation for pecuniary loss naturally flowing
from the breach; but this first principle is qualified by a second, which imposes on
a plaintiff the duty of taking all reasonable steps to mitigate the loss consequent on
the breach, and debars him from claiming any part of the damage which is due to
his neglect to take such steps.

[24] In British Columbia v. Canadian Forest Products Ltd., 2004 SCC 38
CanLII , 2004 SCC 38, [2004] 2 S.C.R. 74, at para. 176, this Court explained that "[1]

osses that could reasonably have been avoided are, in effect, caused by the plaintiffs
inaction, rather than the defendant's wrong." As a general rule, a plaintiff will not be able
to recover for those losses which he could have avoided by taking reasonable steps.
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Where it is alleged that the plaintiff has failed to mitigate, the burden of proof is on the
defendant, who needs to prove both that the plaintiff has failed to make reasonable efforts
to mitigate and that mitigation was possible (Red Deer College v. Michaels, 1975 CanLII
15 (SCC), [1976] 2 S.C.R. 324; Asamera; Evans v. Teamsters Local Union No. 31, 2008
SCC 20 (CanLII), 2008 SCC 20, [2008] 1 S.C.R. 661, at para. 30).

[25] On the other hand, a plaintiff who does take reasonable steps to mitigate loss
may recover, as damages, the costs and expenses incurred in taking those reasonable steps,
provided that the costs and expenses are reasonable and were truly incurred in mitigation
of damages (see P. Bates, "Mitigation of Damages: A Matter of Commercial Common
Sense" (1992), 13 Advocates' Q. 273). The valuation of damages is therefore a balancing
process: as the Federal Court of Appeal stated in Redpath Industries Ltd. v. Cisco (The),
1993 CanLII 3025 (FCA), [1994] 2 F.C. 279, at p. 302: "The Court must make sure that
the victim is compensated for his loss; but it must at the same time make sure that the
wrongdoer is not abused." Mitigation is a doctrine based on fairness and common sense,
which seeks to do justice between the parties in the particular circumstances of the case.

A. Should a Single-Purpose Company Mitigate its Losses?

[26] Southcott argues that the Court of Appeal failed to recognize the unique
circumstance of a single-purpose corporation in mitigating contractual loss; as a single-

	

purpose company, it was impecunious and unable to mitigate without significant capital
investment of the parent company or without the corporate mandate to do so. Further, it
submits that it would be reasonably foreseeable to those contracting with a single-purpose
corporation that such an entity would have finite resources and a confined corporate
mandate. In this case, Southcott acted reasonably, within its ordinary course of business
and promptly brought this lawsuit.

[27] Southcott sought specific performance and was therefore ready to complete
the purchase. In any event, its alternative claim for consequential damages was predicated
upon its access to capital to complete the agreement of purchase and sale. As such, both
claims were premised upon resources, resources that were not tied up as a result of the
breach alleged. Indeed, the alleged breach in this case did not affect Southcott's ability to
obtain capital. Southcott can hardly argue that the same money would not have been
available for mitigation.

[28] Further, the question is factual and it was not suggested at trial that Southcott
had no access to capital or that borrowing money would have been unreasonably risky or
costly. Southcott did not argue that it was impecunious at trial.

[29] In the absence of actual evidence of impecuniosity, finding that losses cannot
be reasonably avoided, simply because it is a single-purpose corporation within a larger
group of companies, would give an unfair advantage to those conducting business through
single-purpose corporations. In addition, not requiring single-purpose corporations to
nitigate would expose defendants contracting with such corporations to higher damage

awards than those reasonably claimed by other plaintiffs, based solely upon their limited
assets.
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[30] The trial judge found that the purchases of development land by other
corporations within the Ballantry Group did not in fact mitigate Southcott's loss; that
finding is not challenged here. As noted above, he found that the other properties
purchased by other members of the Ballantry group were "collateral" in the sense that the
purchases would have occurred whether or not the defendant had breached its contract
with Southcott (para. 143). However, because Southcott is a separate legal entity,
purchases by other Ballantry corporations of other comparable property did not make
those properties "unavailable" for mitigation. As a separate legal entity, Southcott was
required to mitigate by making diligent efforts to find a substitute property. Those who
choose the benefits of incorporation must bear the corresponding burdens: Kosmopoulos
v. Constitution Insurance Co., 1987 CanLII 75 (SCC), [1987] 1 S.C.R. 2, at pp. 10-12.
Southcott is entitled to the benefits of limited liability, but it is also saddled with the
responsibilities that all legal entities have. The requirement to take steps to mitigate losses
is one such responsibility. A plaintiff cannot recover losses that could reasonably have
been avoided. The overriding issue here is whether Southcott's inaction was reasonable,
and if not, whether it could have reasonably mitigated if it had tried to do so.

B. Southcott Was Required to Mitigate Losses Despite its Claim for Specific Performance

[31] Specific performance is an equitable remedy that is difficult to reconcile with
the principle of mitigation. Obviously, if Southcott had purchased a property in
mitigation, it may not have been able to complete its agreement of purchase and sale of the
Board's surplus land if ultimately successful in its claim for specific performance. When
can a plaintiff seeking specific performance justify inaction and recover losses which may
otherwise have been classified as avoidable?

[32] The trial judge found that Southcott did not have a viable claim for specific
performance. He found that while the business opportunity may have been unique, the
property itself was not. The trial judge found that what was at issue here was a
straightforward business plan, the failure of which could be measured in damages (para.
132). The Court of Appeal agreed. The trial judge's decision not to order specific
performance is not challenged in this appeal.

[33] However, Southcott submits that even though it was unsuccessful in its claim
for specific performance, it proceeded expeditiously and the claim had real substance
because the property was a unique opportunity, given its location and the rarity of such
properties in the GTA. As a result, it says that it was not reasonable to attempt to mitigate;
the remedy of specific performance would become illusory.

[34] Southcott suggests that there are two separate questions that a court must ask
in cases where a plaintiff seeks specific performance: (1) should specific performance be
awarded? And if the answer is no, (2) is this plaintiff justified in its mitigatory inaction?
Southcott says that the trial judge conflated these two questions and did not consider
whether it was justified in failing to mitigate.

[35]

	

This Court dealt with this issue in Asamera, at pp. 668-69:
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Before a plaintiff can rely on a claim to specific performance so as to insulate
himself from the consequences of failing to procure alternate property in mitigation
of his losses, some fair, real, and substantial justification for his claim to
performance must be found....

... Where ... circumstances reveal a substantial and legitimate interest in
seeking [specific] performance as opposed to damages, then a plaintiff will be able
to justify his inaction and on failing in his plea for specific performance might then
[be able to] recover losses which in other circumstances might be classified as
avoidable and thus unrecoverable ....

[36] This Court thus recognized that there may be situations in which a plaintiff's
inaction is justifiable notwithstanding its failure to obtain an order for specific
performance where circumstances reveal "some fair, real, and substantial justification" for
his claim or "a substantial and legitimate interest" in seeking specific performance
(Asamera, at pp. 668-69 (emphasis added)). This does not mean that a plaintiff with such
a claim should not attempt to mitigate; rather it recognizes that such a claim for specific
performance informs what is reasonable behaviour for the plaintiff in mitigation. See N.
Siebrasse, "Damages in Lieu of Specific Performance: Semelhago v.
Paramadevan" (1997), 76 Can. Bar Rev. 551.

[37] Asamera set out the general principles governing mitigation: was the
plaintiffs inaction reasonable in the circumstances, and could the plaintiff have mitigated
if it chose to do so. Those principles apply to a plaintiff seeking specific performance. If
the plaintiff has a "substantial justification" or a "substantial and legitimate interest" in
specific performance, its refusal to purchase other property may be reasonable, depending
upon the circumstances of the case.

[38] The statements in Asamera dealing with specific performance and the
determination of what is reasonable conduct must be read in light of Semelhago v.
Paramadevan, 1996 CanLII 209 (SCC)1 [1996] 2 S.C.R. 415. In that case, the Court

	

acknowledged that "[w]hile at one time the common law regarded every piece of real
estate to be unique, with the progress of modern real estate development this is no longer
the case" (para. 20). The Court thus found that it "cannot be assumed that damages for
breach of contract for the purchase and sale of real estate will be an inadequate remedy in
all cases" (para. 21). Specific performance will be available only where money cannot
compensate fully for the loss, because of some "peculiar and special value" of the land to
the plaintiff (para. 21, citing Adderley v. Dixon (1824), 1 Sim. & St. 607, 57 E.R. 239, at p.
240).

[39] The overriding issue is therefore whether Southcott's inaction was
reasonable. Southcott argued at trial that the fact that the property was uniquely well
situated gives it the unique character required to constitute a fair justification for specific
performance (para. 119 of the trial judge's decision).

[40]

	

I agree with the courts below that this is not a case where the plaintiff could
reasonably refuse to mitigate. The trial judge made clear findings that the land was
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nothing more unique to Southcott than a singularly good investment and that this was not a
case in which damages were too speculative or uncertain to be a satisfactory remedy. The
unique qualities related solely to the profitability of the development for which damages
were an adequate remedy (paras. 126 and 128). The calculation of profits was not
conjectural or speculative as the proposed development was not complex, and the only
disagreement between the parties regarding the quantum of damages related to the timing
and rate of sale of completed units (paras. 130 and 132).

[41] A plaintiff deprived of an investment property does not have a "fair, real, and
substantial justification" or a "substantial and legitimate" interest in specific performance
(Asamera, at pp. 668-69) unless he can show that money is not a complete remedy because
the land has "a peculiar and special value" to him (Semelhago, at para. 21, citing Adderley,
at p. 240). Southcott could not make such a claim. It was engaged in a commercial
transaction for the purpose of making a profit. The property's particular qualities were
only of value due to their ability to further profitability. Southcott cannot therefore justify
its inaction.

C.

	

The Trial Judge Erred in Finding no Evidence of Comparable Profitable Properties
Available for Mitigation

[42] In this case, Southcott admitted that it made no efforts to mitigate - on the
basis that it was not obliged to do so. Southcott submits that the Court of Appeal erred in
shifting the onus to the plaintiff based on the admission by Southcott's principal that he
had no intention to mitigate through Southcott. Southcott says that the Board did not
provide the trial judge with evidence that there was a comparable profitable investment
property available for sale. The trial judge found that there were no comparable or
profitable properties. Southcott submits that the Court of Appeal erred in disregarding the
trial judge's finding of fact and in substituting its own.

[43] The entirety of the trial judge's analysis on this issue was as follows:

There was no evidence that the properties referred to [by the Board's expert] were
actually available to the public for sale but only that they had been sold. Also there
was no evidence that had these properties been purchased that they could have
been profitably developed. In any event, I am not satisfied that the evidence
established that these were comparable properties or that had they been purchased,
that the plaintiff's loss would have been avoided or reduced. [para. 144]

[44] Regarding the failure to mitigate, the Court of Appeal found that the trial
judge had erred in law:

First, Southcott's admission that it had no intention of taking any steps to
mitigate its loss was sufficient to satisfy the onus resting upon the Board to prove
failure to mitigate and to shift the evidentiary onus to Southcott of demonstrating
that, even if it had attempted to mitigate, it could not have done so. Southcott led
no evidence to that effect. In my view, the trial judge erred by holding that the
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Board had failed to meet the onus imposed upon it to prove that Southcott had
failed to mitigate its damages.

... By requiring the Board to prove the precise manner in which 81 parcels of
investment land had been sold or to prove the profitability of individual parcels, the
trial judge raised any bar the Board had to satisfy to an unrealistic level,
particularly in the face of Southcott's admission that it had no intention to mitigate
and of the evidence that Ballantry actually did find other suitable development
properties to purchase.

Third, the trial judge erred in the manner in which he dealt with the evidence
of purchases made by Ballantry. Those purchases clearly demonstrate that the
directing mind of Southcott knew that investment-quality lands, suitable for
profitable development, were available on the market. [paras. 24-26]

[45] As noted above, where it is alleged that a plaintiff has failed to mitigate
damages, the onus of proof on a balance of probabilities lies with the defendant, who must
establish not only that the plaintiff failed to take reasonable efforts to find a substitute, but
also that a reasonable profitable substitute could be found.

[46] Thus, it would be an error to suggest that the defendant did not have the
burden of showing that mitigation was possible even where the plaintiff made no attempt
to do so. Further, while I agree that the trial judge erred in dealing with the Board's
evidence regarding the availability of the 81 properties, the error is best approached as an
evidentiary issue rather than as one engaging the burden of proof.

[47] The finding about whether Southcott could have mitigated involves applying
a legal standard; it is a question of mixed fact and law. Whether or not there were
comparable properties and whether they were profitable is a finding of fact. Implicit in the
Court of Appeal's decision is the conclusion that the trial judge's findings of fact were
unreasonable.

[48] For the reasons that follow, I agree with the Court of Appeal that the trial
judge erred in principle by failing to consider relevant evidence. In particular, Ballantry's
subsequent purchases were evidence that other development properties were reasonably
available. These errors skewed his factual analysis on the issue of mitigation. I conclude
that the trial judge made a palpable and overriding error in finding that there were no
comparable profitable mitigation opportunities: see Housen v. Nikolaisen, 2002 SCC 33
CanLII , 2002 SCC 33, [2002] 2 S.C.R. 235, at para. 10.

(1) The Expert Evidence of Comparable Properties

49] At trial, the Board presented evidence that 81 parcels of raw land suitable for
development and 49 properties subdivided into lots suitable for building were available for
sale in the GTA and were in fact sold in the period between January 31, 2005 and the time
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of trial (para. 136 of the trial judge's decision). The parameters that the Board's expert
used in selecting alternative available parcels were sales of land between $1,000,000 and
$27,000,000, that had an estimated time to develop of one year or less, and that could be
developed for low to medium density residential. These parameters were chosen to match
the parameters of the actual purchases made by the Ballantry Group.

[50] Nevertheless, the trial judge concluded that the Board had not discharged the
onus of proving that Southcott failed to take advantage of a reasonable opportunity to
mitigate. He found that: there was no evidence that the 81 properties were actually
available to the public for sale; there was no evidence that, had these properties been
purchased, they could have been profitably developed, and the plaintiff's loss could have
been avoided or reduced; and in any event, these properties were not comparable
properties.

[51] The trial judge failed to consider the available and reasonable inferences of
the Board's evidence that there were 81 parcels of raw land suitable for development and
49 properties subdivided into lots suitable for building sold during the time period in issue
here. In cross-examination, the Board's expert witness admitted being unaware of the
marketing strategies used to sell the 81 properties sold during the period in which the
Board suggested that Southcott could mitigate (A.R., at p. 232-33). However,
notwithstanding that answer, it is an obvious inference that if 81 properties suitable for
development were offered for sale, and were in fact sold, then investment properties were
available to developers for sale, particularly in the absence of evidence to the contrary.

[52] Further, the trial judge failed to consider whether the fact that all of the
properties the Board's expert testified to were capable of being brought to development in
a year could support an inference that their development was profitable. Reasonable
inferences of profitability could be drawn based upon the size and price of property or the
fact that land was purchased for development purposes by experienced developers. The
trial judge did not turn his mind to this evidence.

[53] Finally, the trial judge also failed to consider that an adverse inference
against Southcott could be drawn from the fact that it led no evidence about the
profitability of the alternative development opportunities.

(2) The Purchases by Ballantrv

[54] I agree with the Court of Appeal that the trial judge also erred in failing to
consider whether the purchases by the Ballantry corporations provided evidence of other
profitable properties available in mitigation. As noted above, the trial judge found (at
para. 143) that the other properties purchased by other members of the Ballantry Group
were "collateral" in the sense that the transactions would have occurred whether or not the
defendant had breached its contract with Southcott and did not represent actual mitigation
due to Southcott's distinct legal personality. This is not challenged.

[55] The trial judge did not go on to consider, however, whether these
transactions established that those same properties were evidence of "available"
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comparable mitigation opportunities in the market. Because Southcott is a separate legal
entity, purchases by other Ballantry corporations of other comparable property did not
make those properties "unavailable" for mitigation. In effect, the trial judge ignored the
separate legal personalities of Southcott and the other corporations in the Ballantry Group
by failing to consider those purchases as evidence of the existence of mitigation
opportunities.

[56] The Ballantry Group companies purchased seven other development
properties subsequent to the breach of the agreement, ranging in size from 2.3 acres to
110.8 acres and in price from $3.3 million to $27.1 million. In particular, two specific
purchases were clearly comparable. Southcott had agreed to purchase 4.78 acres of land
for $3.44 million in August 2004. Ballantry corporations purchased 2.7 acres for $3.3
million in August 2005 and 2.3 acres for $6 million in December 2006.

[57] The defence raised by Southcott, which was accepted by the trial judge, was
that the purchases by Ballantry Group of development lands in the GTA were purchases
which would have been made in any event, regardless of whether Southcott purchased the
Board's property. However, it is no answer to say that other companies in the same
corporate group would have purchased the other available lands in any event. It was clear
from the testimony of the president of Southcott and co-owner of Ballantry that the
Ballantry Group was always purchasing promising development land and that the different
companies were simply used as different vehicles to invest.

[58] It was a choice on the part of the principals of the Ballantry Group as to
which corporate entity would be used for each purchase and they elected not to use
Southcott. In addition, the trial judge found that "[t]he plaintiff['s] proposed development
here was not complex, but rather a relatively straightforward plan for the development of
48 semi-detached residential units" (para. 132). In these circumstances, a straightforward
development could have been carried out on a different property by Southcott, had it
wanted to mitigate its loss. This corresponds to the modern reality recognized in
Semelhago that "[r]esidential, business and industrial properties are all mass produced
much in the same way as other consumer products" (para. 20).

[59] As the Court of Appeal concluded (paras. 25-26), the Ballantry Group's
purchases of other properties was evidence that other suitable development lands were
available and the decision not to purchase them in Southcott's name was based on other
considerations. I agree with the Court of Appeal that the trial judge erred in failing to
consider these purchases as evidence of other available and comparable development
properties.

V. Conclusion

[60] In conclusion, the trial judge erred in failing to consider relevant evidence
and made a palpable and overriding error of fact in concluding that Southcott could not
have reasonably avoided its loss.

[61]

	

He failed to take into account in his analysis of the mitigation issue that
Southcott had simply refused to take any mitigatory action. He failed to consider the
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evidence of Ballantry's purchases as supporting the inference that alternative parcels were
available and that their development was sufficiently profitable to meet Ballantry's
requirements. He conflated a lack of evidence regarding the marketing of parcels with a
lack of evidence that any of the parcels had been available for sale. He failed to consider
whether the fact that all of the properties the Board's expert testified were development
properties capable of being brought to development in a year could support an inference
that their development was profitable. Finally, he failed to consider the fact that Southcott
did not lead evidence to challenge the Board's evidence regarding alternative development
opportunities.

[62] In these circumstances, the Court of Appeal was entitled to look at the record
and conclude that the trial judge's findings regarding mitigation were not available to him
on the evidence. The evidence of the Ballantry purchases, in the context of Southcott's
refusal to mitigate, established that there were opportunities to mitigate by purchasing
other development land in the GTA. Failure to mitigate reduces damages. The Court of
Appeal concluded that, based upon the investment properties purchased by Ballantry, and
in the absence of evidence to the contrary, the Board discharged the burden of showing
that other investment properties were available in the relevant time period to mitigate the
losses and that the trial judge's finding that there were no comparable properties was not
open to him on the evidence. I agree.

[63] I would dismiss the appeal with costs. In light of the result on the main
appeal, I need not consider the cross-appeal. The cross-appeal should be dismissed
without costs.

The following are the reasons delivered by

[64] THE CHIEF JUSTICE (dissenting) - Damages for breach of contract may be
reduced if the plaintiff unreasonably fails to mitigate its loss. To show that a plaintiff
unreasonably failed to mitigate its loss, the defendant who is in breach of the contract must
establish: (1) that an opportunity to mitigate the loss existed; and (2) that the plaintiff acted
unreasonably in failing to take that opportunity.

[65] The trial judge found as a fact that the defendant had not proved that
Southcott had an opportunity to mitigate. This finding, in my view, was grounded in the
evidence. This is sufficient to dispose of the appeal. However, if such opportunity were
found to exist, I see no basis on which to conclude that Southcott acted unreasonably in
maintaining its suit for specific performance instead of mitigating its loss. It follows, in

	

my view, that the judgment of the Court of Appeal should be set aside, and the trial
judge's conclusion that the plaintiff established breach of contract and damages should be
restored.

Background

[66] The Toronto Catholic District School Board contracted with Southcott
Estates Inc. for the sale of 4.78 acres of surplus land for $3.44 million. The closing date
was August 31, 2004. Southcott was a wholly owned subsidiary of Ballantry Homes Inc.,
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which was in the business of buying property and developing it for residential purposes.
Southcott was a single-purpose company created expressly and only for the purpose of
buying this parcel of land and developing it with single-family homes. Southcott had no
assets except for the deposit it paid on the land.

[67] The land was part of a larger parcel on which school buildings were located
so the agreement was conditional upon the Board obtaining a severance from the
Committee of Adjustments on or before the closing date. The agreement was signed on
June 14, 2004, but only became firm on August 23, 2004. The Board, realizing it might
not be able to get severance of the property by the closing date of August 31, 2004, asked
Southcott to extend the closing date to a fixed date after severance. Southcott was willing
to extend the August 31 closing date, but insisted on a firm final date of January 31, 2005.

[68] The Board's application for severance was heard on December 16, 2004. It
was deferred because the Board had failed to include a development plan in its application.
This made it impossible for the Board to comply with the January 31, 2005 closing date.
Southcott requested the Board to extend the closing date. The Board refused this request,
declared the transaction to be at an end, and returned Southcott's deposit.

[69] Southcott took the position that the Board had breached its obligation to use
its best efforts to obtain the severance and brought an action for specific performance or,
in the alternative, damages.

F70] The trial judge held that the plaintiff was not entitled to an order for specific
performance because the property was not sufficiently unique to satisfy the requirements
of that remedy. However, he awarded damages in the amount of $1,935,500, representing
the loss of a 60 percent chance to make profits in the amount of $3,225,827. He rejected
the Board's argument that Southcott had failed to act reasonably to mitigate its loss,
holding that the Board had not established as a matter of fact that mitigation opportunities
were available.

[71] The Court of Appeal reversed the trial judge's decision and set aside the
award for damages, essentially holding that the evidence, properly viewed, established an
unreasonable failure to mitigate.

II. The Requirements of Mitigation

[72] The doctrine of mitigation holds that a plaintiff cannot recover damages for
loss that could have been reasonably avoided: Asamera Oil Corp. v. Sea Oil & General
Corp., 1978 CanLll 16 (SCC), [1979] 1 S.C.R. 633, at p. 660; British Westinghouse
Electric and Manufacturing Co. v. Underground Electric Railways Company of London,

	

Ltd., [1912] A.C. 673 (H.L.), at p. 689; Dunkirk Colliery Co. v. Lever (1878), 9 Ch. D. 20
(C.A.), at p. 25. A plaintiff is not contractually obliged to mitigate, and in this sense the
'erm "duty to mitigate" is misleading. However, if the plaintiff unreasonably fails to
,nitigate, its damages for breach of contract may be reduced: Janiak v. Ippolito, 1985

	

CanLll 62 (SCC), [1985] 1 S.C.R. 146, at pp. 166-67; Darbishire v. Warran, [1963] 1
W.L.R. 1067 (C.A.), at p. 1075.
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[73] The defendant, having breached the contract, bears the onus of proving that
the plaintiff unreasonably failed to mitigate its loss: Red Deer College v. Michaels, 1975
CanLII 15 (SCC), [1976] 2 S.C.R. 324, at pp. 330-31; Roper v. Johnson (1873), L.R. 8
C.P. 167. This entails establishing, on a balance of probabilities: (1) that opportunities to
mitigate the loss were available to the plaintiff; and (2) that the plaintiff unreasonably
failed to pursue these opportunities.

[74] Failure to mitigate may not be unreasonable for a variety of reasons. One
such reason may be a "fair, real, and substantial justification" for claiming specific
performance: Asamera, at pp. 667-68. Another may be lack of financial resources:
McGregor on Damages (18th ed. 2009), at para. 7-088. The rules for mitigation "do not
require the injured party to do what he cannot afford to do when he is seeking to reduce

	

the damages payable by the wrongdoer": Lagden v. O'Connor, [2003] UKHL 64, [2004] 1
All E.R. 277, at para. 51 (per Lord Hope); see also General Securities Ltd. v. Don Ingram
Ltd., 1940 CanLII 28 (SCC), [1940] S.C.R. 670.

[75] Unreasonable failure to mitigate loss reduces damages to the extent that
mitigation would have avoided the loss: see Andros Springs v. World Beauty, [1970] P.
144 (C.A.), at p. 154 (per Lord Denning). If a mitigation opportunity would only partially
avoid the plaintiff's loss, then only a partial reduction in damages can be justified.

III. Opportunity to Mitigate

[76] The trial judge found that the Board had not discharged its onus of proving
that Southcott unreasonably failed to mitigate its loss because it did not establish that the
opportunity to mitigate existed. This finding must stand unless it constitutes palpable and
overriding error: Housen v. Nikolaisen, 2002 SCC 33 (CanLII), 2002 SCC 33, [2002] 2
S.C.R. 235, at para. 10.

[77] The Board sought to prove that mitigation opportunities existed in two ways
- through the testimony of an expert witness and with evidence of purchases made by
other Ballantry companies.

A. The Evidence of the Expert Witness

[78]	The trial judge found that the Board's expert witness's evidence did not
establish opportunity to mitigate the loss.

[79] The Board's expert presented evidence of 81 parcels of raw land and 49
subdivided properties that were purchased in the Greater Toronto Area ("GTA") between
January 31, 2005 and the time of trial. The trial judge found a number of shortcomings in
this evidence.

[80]

	

First, there was no evidence that the alleged properties the expert referred to
were actually available to Southcott; the Board's expert witness admitted to being entirely
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unaware of whether substitute property was available to the public for sale during the
period in which the Board suggested that Southcott could mitigate (A.R., at p. 233).

[81] Second, the evidence did not establish that these properties were comparable
to Southcott's target property ((2009), 78 R.P.R. (4th) 285, at para. 144). Little was
known about the properties identified by the Board's expert witness beyond their size,
cost, and nearest major intersection. Most were outside the City of Toronto. The
properties vary widely in both size and price, including parcels as large as 123.988 acres,
as small as 0.251 acres, and costing as much as $23.77 million. The trial judge concluded
that the comparability of these properties to Southcott's 4.78 acre target property had not
been established.

[82] Third, the trial judge found that the evidence did not establish that alternate
properties could have been profitably developed (para. 144). Only a profitable
development would mitigate Southcott' s loss; an unprofitable one would aggravate it. A
plaintiff is not required to take foolish steps that would not reduce its loss. The Board's
expert presented no evidence on the potential profitability of the properties he referred to.

[83] The Court of Appeal criticized the trial judge's finding that the evidence did
not establish profitability, on the ground that he raised the burden of proof on the Board to
an unrealistic level 2010 ONCA 310 (CanLII), (2010 ONCA 310, 104 O.R. (3d) 784, at
para. 25). With respect, the burden was clear - the Board had to establish that alternate
properties could have been profitably developed on a balance of probabilities. There is no
indication that the trial judge failed to appreciate this basic principle. See World Beauty,
at p. 154.

[84] The trial judge found that the Board's expert witness failed to establish that
Southcott had opportunities to mitigate its loss. This finding finds support in the evidence
and is not vitiated by legal error. It follows that it cannot be set aside: Housen.

B. The Evidence of Purchases by Other Ballantry Companies

[85] The second way the Board sought to discharge its onus of showing
opportunity to mitigate was by evidence that other Ballantry companies had made
purchases of development land in the GTA at the relevant time. The Board argued that
these other Ballantry purchases had in fact mitigated the loss caused by the Board's
breach.

[86] The trial judge accepted the Board's invitation to consider the matter from
the perspective of the Ballantry Group as a whole, effectively piercing the corporate veil.
He concluded that Ballantry's subsequent purchases were collateral, independent
transactions that could not have avoided the loss arising from the Board's breach of
contract (para. 143): see Apeco of Canada, Ltd. v. Windmill Place, 1978 CanLII 186
SCC), [1978] 2 S.C.R. 385, at p. 389. Leaving aside the question of whether piercing the

.corporate veil in these circumstances was appropriate, the trial judge's analysis was not in
error. The trial judge's reasoning was that the Ballantry Group, with extensive access to
credit, was limited only by the number of properties it could find. The more good
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properties it could find, the more money it stood to make. In this sense, other purchases
by the Ballantry Group were collateral rather than substitutions for the Board's property.

[87] The trial judge, having dealt with the purchases of other Ballantry companies
in this way, did not make a finding on whether these properties offered mitigation
opportunities for Southcott, as an independent legal entity. The evidence, however, does
not support such a finding, in my view. First, there was no evidence that the properties
purchased by other Ballantry companies were available to Southcott. At best, Southcott
would have been competing with its sister companies for these properties. Whether it
would have succeeded in acquiring a comparable property was a matter of speculation.

[88] Second, the evidence did not establish that other Ballantry Group purchases
were comparable to Southcott's target property. Under its contract with the Board,

	

Southcott was purchasing a 4.78 acre parcel located in a desirable residential
neighbourhood of the City of Toronto suited to the development of 48 semi-detached
residential units (para. 132). There was no evidence that any of the other Ballantry
purchases were comparable. It is not enough to show that some development land may
have been available to companies which may have had different development strategies.
Ballantry had wide ranging interests in residential real estate development throughout the
GTA. Southcott had a narrower, specific development objective. To show opportunity to
mitigate, the Board had to prove that a property comparable to the one that Southcott
sought to purchase was available.

[89] I respectfully cannot agree that two of the subsequent Ballantry purchases
were clearly comparable to Southcott's target property (Karakatsanis J., at para. 56). The
first (a parcel of 2.7 acres for $3.3 million) was 43 percent smaller than Southcott's target
property, cost 70 percent more per acre, and was purchased for the development of a
retirement home. The second (a parcel of 2.3 acres for $6 million) was 51 percent smaller
than Southcott's target property, cost 260 percent more per acre, and was purchased for
development of a high rise building. On the record, these properties were not comparable
to the property that Southcott sought to acquire: a 4.78 acre parcel suited to the
development of 48 semi-detached residential units. The remaining Ballantry purchases
were even less comparable to Southcott's target property. The Board had the burden of
establishing the comparability of these properties. It failed to do so.

[90] I see no error in the trial judge's conclusion that the evidence as to other
Ballantry properties did not establish opportunities to mitigate the loss suffered as a result
of the Board's breach of contract.

IV. Did Southcott Act Reasonably?

[91] The trial judge's finding that the Board failed to establish that Southcott had
opportunities to mitigate its loss is sufficient to dispose of the appeal. However, I offer the
following comments on whether the Board established, as it was also required to do, that
failure to take advantage of any proven opportunities for mitigation was unreasonable.

[92] In my view, it is difficult to conclude that Southcott acted unreasonably. The
first reason is that it had a "fair, real, and substantial justification" for claiming specific
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perfofmance of the contract: Asamera, at pp. 667-68. In such circumstances, a plaintiff is
.not required to mitigate. As explained in Asamera, this is simply an application of the rule
of mitigation requiring the plaintiff to act reasonably in the circumstances:

Where those circumstances reveal a substantial and legitimate interest in seeking
performance as opposed to damages, then a plaintiff will be able to justify his
inaction and on failing in his plea for specific performance might then recover
losses which in other circumstances might be classified as avoidable and thus
unrecoverable .... [pp. 668-69]

[93] The act of filing a claim for specific performance is inconsistent with the act
of acquiring a substitute property. A plaintiff, acting reasonably, cannot pursue specific
performance and mitigate its loss at the same time. It makes no sense for a reasonable
plaintiff seeking specific performance to effectively concede defeat and buy a substitute
property. The plaintiff could end up with two properties - one it wanted and one it did
not. Furthermore, an action for specific performance is often motivated by the
unavailability of substitutes in the marketplace. A plaintiff's reasonable claim that
substitutes are unavailable is inconsistent with the ability to acquire a substitute in the
marketplace (E. Yorio, "A Defense of Equitable Defenses" (1990), 51 Ohio St. L.J. 1201).

[94] In the end, the trial judge dismissed the claim for specific performance.
However, that does not mean that Southcott acted unreasonably in pursuing the claim.
Whether a plaintiff had a "fair, real, and substantial justification" for maintaining a
specific performance claim is a different question from whether specific performance
should be granted at the conclusion of the trial when all the evidence is in and appraised
by the trial judge. Plaintiffs can never be certain that an action for specific performance
will succeed, particularly as this is an equitable, discretionary remedy. Demanding that
losses be mitigated unless success in obtaining specific performance is assured would
deter valid claims for specific performance and hold plaintiffs to an impossible standard.

[95] The trial judge, while ultimately rejecting Southcott's claim for specific
performance, did not find that Southcott acted unreasonably in pursuing that remedy. Nor
does there appear to be a basis for such a finding. It can be fairly argued that Southcott did
not act unreasonably in pursuing specific performance of the contract. The property was
uniquely suited to Southcott's needs for single-family residential development within the
City of Toronto. Though the common law presumption of the uniqueness of real property
no longer holds, a claim for specific performance may still be reasonable if a property has
unique characteristics such that a substitute property is not readily available: Semelhago v.
Paramadevan, 1996 CanLll 209 (SCC), [1996] 2 S.C.R. 415, at para. 22. Southcott's
contention that there was no comparable substitute property found support in the evidence.

[96] Another reason for failing to acquire and develop a substitute property,
assuming such a property had been available, is that Southcott lacked financial resources.
Southcott did not have the financial capacity to go into the market and purchase a
substitute property. It was a single-purpose company with no assets other than the
'344,000 advanced to it by Ballantry for the deposit on the target property (trial judgment,

at para. 137). Whether it could have obtained financing to buy a different property is at
the very least speculative.
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[97] In summary, I see no basis for concluding that Southcott acted unreasonably
in failing to mitigate its loss, assuming that opportunities to do so were available.

. V. Conclusion

[98] I see no basis upon which to set aside the trial judge's conclusion that the
defendant did not prove that the plaintiff unreasonably failed to mitigate its loss. His
conclusions find support in the evidence and the law.

[99] I would allow the appeal and restore the judgment of the trial judge.

Appeal dismissed with costs. Cross-appeal dismissed without costs,
MCLACHLIN C.J. dissenting.

Solicitors for the appellant/respondent on cross -appeal: Lenczner Slaght
Royce Smith Griffin, Toronto; Davis Moldaver, Toronto.

Toronto.
Solicitors for the respondent/appellant on cross-appeal: Miller Thomson,
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North Atlantic Cogeneration LTD.

	

Operating Cost Detail
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O&M Description
O&M Cost (Power Plant)

	

$8,145
O&M Cost (Gasifier)

	

7,576
Consumables & Water

	

268
Insurance

	

1,099
Property Tax

	

134
Administrative and General

	

la-4-01
Total Operating Cost

	

$18,562



North Atlantic Cogeneration LTD.

Capital Cost Estimate Summary
(Can. $000)

Construction
Description Direct Cost

	

Management Engineering

	

i-QIW

Oxygen Plant

	

$ 47,560

	

$ 670

	

$ 2,010

	

$ 50,240
Power Generation

	

145,507

	

5,360

	

9,380

	

160,247
Acid Gas Removal

	

19,822

	

938

	

3,350

	

24,110
Gasification

	

70,660

	

1,608

	

9,380

	

81,648
Utilities and Common Facilities

	

29,882

	

1,742

	

5,360

	

36,984
HV Transmission Line

	

402

	

34

	

32

	

468
Spare Parts

	

2,010

	

0

	

67

	

2,077
Startup & Commissioning

	

5,360

	

0

	

0

	

5,360
Insurance

	

5,360

	

0

	

0

	

5,360

Subtotals $326,563

	

$10,352

	

$29,579

	

$366,494

Escalation

	

10,720
Contingency

	

17.420

Estimated EPC Price

	

$394.6$4
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1

	

P. U. 1(2007)
2

4 IN THE MATTER OF the Public

	

5

	

Utilities Act, (R.S.N.L.) 1990,
6

	

Chapter P-47 (the "Act"), and
7
8

	

AND

9

10 IN THE MATTER OF an Application by
11 Newfoundland and Labrador Hydro ("Hydro")

	12

	

for the approval, pursuant to Sections 70, 71

	

13

	

and 75 of the Act, of certain rules, regulations

	

14

	

and rates pertaining to the supply of electrical

	

15

	

power and energy to one of its industrial

	

16

	

customers, Aur Resources Inc.
17

18

19 WHEREAS Hydro is a corporation continued and existing under the Hydro Corporation Act, is

	

20

	

a public utility within the meaning of the Act and is subject to the provisions of the Electrical

21 Power Control Act, 1994; and

22

23 WHEREAS Hydro filed the within Application seeking approval of rates and rules and

	

24

	

regulations in relation to the provision of services to Aur Resources Inc., a new Island Industrial

25 Customer of Hydro (the "Application"); and

26

27 WHEREAS the Application seeks approval of a service agreement negotiated with Aur

28 Resources Inc. which is consistent with the Service Agreements approved by the Board for the

	

29

	

other Island Industrial Customers (the "Other Service Agreements"), except that for 2006 the



2

	

1

	

demand charge is based on the highest firm demand in the month rather than the year (the

2 "Service Agreement"); and

3

4 WHEREAS the Application seeks approval of rates for Aur Resources Inc., which are consistent

	

5

	

with the other Island Industrial Customers except that the rates exclude: 1) the Historical Plan

	

6

	

Balance portion of the Rate Stabilization Plan ("RSP") that is payable by the other Island

	

7

	

Industrial Customers; and 2) a specifically assigned charge until the appropriate specifically

	

8

	

assigned charge can be determined with a full cost of service study in a general rate application;

9 and

	

10

11 WHEREAS at the time of filing the Application Hydro provided the consent of Aur Resources

	

12

	

Inc., to the making of the Application; and

13

14 WHEREAS on January 20, 2006 the Board issued Order No. P.U. 1(2006) approving, on an

	

15

	

interim basis, rates for Aur Resources which included the Historical Plan Balance portion of the

	

16

	

Rate Stabilization Plan, a specifically assigned charge of $150,000, and a demand charge which

17 for 2006 is based on the highest firm demand in the month; and

18

19 WHEREAS on October 31, 2006 Hydro filed an agreement between Hydro, Aur Resources Inc.,

	

20

	

several other Island Industrial Customers and the Consumer Advocate setting out a consensus

	

21

	

that the rates and rules and regulations for Aur Resources Inc., should be approved as proposed

	

22

	

in the Application and that any amounts calculated by Hydro pursuant to the interim rates

	

23

	

approved by the Board under Order No. P.U. 1(2006) that are in excess of the final rates



3

1

	

approved by the Board should be refunded or credited to Aur Resources Inc., (the "Agreement");

2 and

3

4 WHEREAS on December 15, 2006 Hydro filed letters from Abitibi Consolidated Inc.,

	

5

	

Stephenville Division and Abitibi Consolidated Inc., Grand Falls Division, the Island Industrial

	

6

	

Customers not party to the Agreement, which letters confirm that neither customer objects to the

7 Application being disposed of in accordance with the Agreement; and

8

9 WHEREAS by Orders Nos. P.U. 3(2005) and P.U. 12(2005) the Board approved capital monies

10 to be spent by Hydro and to be recovered from Aur Resources Inc., for the engineering and

	

11

	

construction of a transmission interconnection for the Duck Pond Mine being developed by Aur

	

12

	

Resources Inc.; and

13

14 WHEREAS the Board has approved rate schedules and service agreements for each of Hydro's

	

15

	

other Island Industrial Customers, which are similar to those proposed for Aur Resources Inc.,

	

16

	

except in relation to the demand charge for 2006, the Historical Plan Balance and the specifically

	

17

	

assigned charge; and

18

19 WHEREAS in relation to the demand charge Hydro states in its response to information request

20 PUB 1.0 NLH that the intent of basing the demand charge on firm monthly demand is to provide

	

21

	

Aur Resources Inc., with reasonable flexibility during the construction, testing and

	

22

	

commissioning processes that it will be undertaking in its first year of receiving power from the

	

23

	

Island grid; and



4

1

	

WHEREAS in relation to the exclusion of the Historical Plan Balance of the Rate Stabilization

2 Plan, Hydro states in its response to information request PUB 25 NLH that Aur Resources Inc.,

3

	

should not pay a portion of the Historical Plan Balance primarily on the principle of cost

4

	

causation, in that all costs being recovered in the Industrial Customer RSP Historic Plan are costs

	

5

	

incurred by the Industrial Customer class prior to 2004; and

6

	

7

	

WHEREAS in relation to the specifically assigned charge, as stated in its response to

	

8

	

information request PUB 4.0 NLH, Hydro proposes to exclude the specifically assigned charge

	

9

	

until the appropriate specifically assigned charges can be determined in a new test year cost of

	

10

	

service study, given that the Board approved 2004 Cost of Service Study contained no specially

	

11

	

assigned charges applicable to that customer; and

12

13 WHEREAS on October 5, 2006 the Board issued Order No. P.U. 31(2006) setting rates for the

	

14

	

Island Industrial Customers in accordance with direction contained in an Order in Council issued

	

15

	

pursuant to section 5.1 of the EPCA; and

16

17 WHEREAS the rates established for Aur Resources Inc. by Order No. P.U. 31(2006), to be

	

18

	

consistent with Order No. P.U. 1(2006), should have been stated to be interim but the schedule

	

19

	

inadvertently failed to make reference to the fact that the rates were interim; and



5

1 WHEREAS on December 14, 2006 the Board issued Order No. P.U. 41 (2006) setting interim

2

	

base rates for all Island Industrial Customers, including rates for Aur Resources Inc., effective

3

	

January 1, 2007; and

4

5

	

WHEREAS in accordance with the provisions of the RSP and the usual practice, it is anticipated

6

	

that Hydro will apply in January 2007 for interim approval of the rates arising from the rate

	

7

	

stabilization adjustment for Island Industrial Customers effective on consumption on and after

	

8

	

January 1, 2007, which will set out specific interim rates for Aur Resources Inc.; and

9

	10

	

WHEREAS the Board is satisfied in the circumstances and, in particular in the context of the

	

11

	

Agreement filed with the Board in this matter, that rates, rules and regulations for Aur Resources

	

12

	

Inc., should be similar to those of the other Island Industrial customers of Hydro except that:

	

13

	

i)

	

for 2006 the demand charge should be based on the highest firm demand in the

	

14

	

month;

	15

	

ii)

	

rates should exclude the historical plan balance of the RSP; and

	16

	

iii)

	

until a new full cost of service study is completed and reviewed, rates should not

	

17

	

include a specifically assigned charge.

18

19 IT IS THEREFORE ORDERED THAT:

20

	

21

	

1. Page 2 of Schedule "A" of PU 31(2006) shall be replaced with the attached page 2 of 2

	

22

	

Schedule "A", attached hereto as Schedule "A", which correctly sets out that the rates

	

23

	

established for Aur Resources Inc., in Order No. P.U. 31(2006) are interim.



6

	1

	

2. The Board approves, pursuant to section 75 of the Act:

2

	

a. Firm and Non-Firm Rates for Aur Resources Inc., attached hereto as Schedule

	

3

	

"B", to be effective for consumption on or after January 20, 2006 to and including

	

4

	

September 30, 2006;

	

5

	

b. Firm and Non-Firm Rates for Aur Resources Inc., attached hereto as Schedule

	

6

	

"C", to be effective for consumption on or after October 1, 2006 to and including

	

7

	

December 31, 2006; and

	

8

	

c. Refund or credit to Aur Resources Inc., of the difference for 2006 between the

	

9

	

rates developed in accordance with the Agreement and those approved in Order

	

10

	

No. P.U. 1(2006)

	

11

	

12

	

3. The Service Agreement attached hereto as Schedule "D" is approved for the provision of

	

13

	

service to Aur Resources Inc.

14

	15

	

4. Hydro shall pay the expenses of the Board incurred in connection with this matter.



Dated at St. John's, Newfoundland and Labrador, this 18th day of January 2007.

Robert Noseworthy
Chair & Chief Executive Officer

Darlene Whalen, P.Eng.

Vice-Chair

G. Cheryl Blundon
Board Secretary
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Schedule "A"
Order No. P.U. 1 (2007)

Page 1 of 1

	NEWFOUNDLAND AND LABRADOR HYDRO

INDUSTRIAL - FIRM - INTERIM*

AUR RESOURCES INC.

Rate:
Demand Charge:

The rate for Firm Power, as defined and set out in the Industrial Service Agreements, shall be
$6.17 per month per kilowatt of billing demand.

Firm Energy Charge:

Base Rate* .....................................................................................................@ 2.675 0 per kWh
RSP Adjustment .................................................................................................@ 1.223 0 per kWh
Energy Rate ........................................................................................................@ 3.898 0 per kWh

*Subject to RSP Adjustment:

RSP Adjustment refers to all applicable adjustments arising from the operation of Hydro's Rate
Stabilization Plan, which levelizes variations in hydraulic production, fuel cost, load and rural
rates.

Specifically Assigned Charges:

The specifically assigned charges for customer plant in service that is specifically assigned to Aur
Resources Inc. shall be $150,000 per annum.

Adjustment for Losses:

If the metering point is on the load side of the transformer, either owned by the customer or
specifically assigned to the customer, an adjustment for losses as determined in consultation with
the customer prior to January 31 of each year, shall be applied.

General:

Details regarding the calculation and application of these rates are outlined in the Industrial
Service Agreements signed with other Members of the Industrial Customer class.
This rate schedule does not include the Harmonized Sales Tax (HST) which applies to
electricity bills.

*Replaces page 2 of 2 of Schedule "A" of Order No. P.U. 31(2006), Effective: October 1, 2006.



Schedule "B"

Order No. P.U. 1(2007)

Issued: January 18, 2007



Schedule "B"
Order No. P.U. 1 (2007)

Effective: January 20, 2006- September 30, 2006
Page 1 of 2

	

NEWFOUNDLAND AND LABRADOR HYDRO

INDUSTRIAL - FIRM

AUR RESOURCES INC.

Rate:
Demand Charge:

The rate for Firm Power, as defined and set out in the Industrial Service Agreements, shall be
$6.17 per month per kilowatt of billing demand.

Firm Energy Charge:

Base Rate *

	

.....................................................................................................@ 2.675 0 per kWh

RSP Adjustment
Current Plan ........................................@ (0.109) ¢ per kWh
Fuel Rider ...........................................@ 0.640 ¢ per kWh

Total RSP Adjustment ..................................................................................@ 0.531 ¢ per kWh

Energy Rate ........................................................................................................@ 3.206 0 per kWh

*Subiect to RSP Adjustment:

RSP Adjustment refers to all applicable adjustments arising from the operation of Hydro's Rate
Stabilization Plan, which levelizes variations in hydraulic production, fuel cost, load and rural
rates. Aur Resources Inc. is not subject to the Historic Plan component of the RSP Adjustment.

Adjustment for Losses:

If the metering point is on the load side of the transformer, either owned by the customer or
specifically assigned to the customer, an adjustment for losses as determined in consultation with
the customer prior to January 31 of each year, shall be applied.

General:

Details regarding the calculation and application of these rates are outlined in the Industrial
Service Agreements signed with other Members of the Industrial Customer class.
This rate schedule does not include the Harmonized Sales Tax (HST) which applies to
electricity bills.
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Effective: January 20, 2006 - September 30, 2006
Page 2 of 2

	

NEWFOUNDLAND AND LABRADOR HYDRO
INDUSTRIAL - NON-FIRM

AUR RESOURCES INC.

Rate:

Non-Firm Energy Charge (¢ per kWh):

Non-Firm Energy is deemed to be supplied from thermal sources. The following formula shall
apply to calculate the Non-Firm Energy rate:

{(A-B)x(1+C) x(I-(1-D))}x100

A =

	

the monthly average cost of fuel per barrel for the energy source in the current month or,
in the month the source was last used

B =

	

the conversion factor for the source used (kWh/bbl)

C =

	

the administrative and variable operating and maintenance charge (10%)

D =

	

the average system losses on the Island Interconnected grid for the last five years ending
in 2002 (3.21 %).

The energy sources and associated conversion factors are:

1.

	

Holyrood, using No. 6 fuel with a conversion factor of 630 kWh/bbl
2.

	

Gas turbines using No. 2 fuel with a conversion factor of 475 kWh/bbl
3.	Diesels using No. 2 fuel with a conversion factor of 556 kWh/bbl.

Adjustment for Losses:

If the metering point is on the load side of the transformer, either owned by the customer or
specifically assigned to the customer, an adjustment for losses as determined in consultation with
the customer prior to January 31 of each year, shall be applied.

General:

Details regarding the calculation and application of these rates are outlined in the Industrial
Service Agreements.
This rate schedule does not include the Harmonized Sales Tax (HST) which applies to
electricity bills.
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Schedule "C"
Order No. P.U. 1 (2007)

Effective: October 1, 2006 - December 31, 2006
Page 1 of 2

	

NEWFOUNDLAND AND LABRADOR HYDRO

INDUSTRIAL - FIRM

AUR RESOURCES INC.

Rate:
Demand Charge:

The rate for Firm Power, as defined and set out in the Industrial Service Agreements, shall be
$6.17 per month per kilowatt of billing demand.

Firm Enemy Charge:

Base Rate*

	

.................................................................. ...................................@ 2.675 0 per kWh

RSP Adjustment
Current Plan ........................................@ (0.162) 0 per kWh
Fuel Rider ...........................................@ 0.457 0 per kWh

Total RSP Adjustment ..................................................................................@ 0.295 0 per kWh

Energy Rate ........................................................................................................@ 2.970 0 per kWh

*Subiect to RSP Adjustment:

RSP Adjustment refers to all applicable adjustments arising from the operation of Hydro's Rate
Stabilization Plan, which levelizes variations in hydraulic production, fuel cost, load and rural
rates. Aur Resources Inc. is not subject to the Historic Plan component of the RSP Adjustment.

Adjustment for Losses:

If the metering point is on the load side of the transformer, either owned by the customer or
specifically assigned to the customer, an adjustment for losses as determined in consultation with
the customer prior to January 31 of each year, shall be applied.

General:

Details regarding the calculation and application of these rates are outlined in the Industrial
Service Agreements signed with other Members of the Industrial Customer class.
This rate schedule does not include the Harmonized Sales Tax (HST) which applies to
electricity bills.
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Effective: October 1, 2006 - December 31, 2006
Page 2 of 2

	

NEWFOUNDLAND AND LABRADOR HYDRO
INDUSTRIAL - NON-FIRM

AUR RESOURCES INC.

Rate:

Non-Firm Energy Charge (¢ per kWh):

Non-Firm Energy is deemed to be supplied from thermal sources. The following formula shall
apply to calculate the Non-Firm Energy rate:

{(A=B)x(1+C) x(1=(1-D))}x 100

A =

	

the monthly average cost of fuel per barrel for the energy source in the current month or,
in the month the source was last used

B =

	

the conversion factor for the source used (kWh/bbl)

C =

	

the administrative and variable operating and maintenance charge (10%)

D =

	

the average system losses on the Island Interconnected grid for the last five years ending
in 2002 (3.21 %).

The energy sources and associated conversion factors are:

4.

	

Holyrood, using No. 6 fuel with a conversion factor of 630 kWh/bbl
5.

	

Gas turbines using No. 2 fuel with a conversion factor of 475 kWh/bbl
6.

	

Diesels using No. 2 fuel with a conversion factor of 556 kWh/bbl.

Adjustment for Losses:

If the metering point is on the load side of the transformer, either owned by the customer or
specifically assigned to the customer, an adjustment for losses as determined in consultation with
the customer prior to January 31 of each year, shall be applied.

General:

Details regarding the calculation and application of these rates are outlined in the Industrial
Service Agreements.
This rate schedule does not include the Harmonized Sales Tax (HST) which applies to
electricity bills.
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THIS SERVICE AGREEMENT made at St. John's, in the Province of Newfoundland
and Labrador on theil f^-day of -

	

.--

	

j Zo e ,

BETWEEN:

	

NEWFOUNDLAND AND LABRADOR HYDRO, a
corporation and an agent of the Crown constituted by
statute, renamed and continued by the Hydro Corporation
Act, Revised Statutes of Newfoundland'and Labrador,
Chapter H- 16, (hereinafter called "Hydro") of the first part;

AND AUR RESOURCES INC., a company organized under the
laws of the Canada (hereinafter called the "Customer") of
the second part.

WHEREAS Hydro has agreed to sell Electrical Power and Energy to the Customer and
the Customer has agreed to purchase the same from Hydro according to the Rates set by
the Board of Commissioners of Public Utilities for the Province of Newfoundland and
Labrador and by the terms of this Agreement;

THEREFORE THIS AGREEMENT WITNESSETH that the parties agree as follows:

ARTICLE 1
INTERPRETATION

1.01 In this Agreement, including the recitals, unless the context otherwise requires;

(a) "Amount of Power on Order" means the Power contracted for in accordance
with Article 2;

(b) "Billing Demand" means the components of the Customer's monthly Power
consumption for which Demand charges apply as determined in accordance
with Articles 3 and 10;

(c) "Board" means the Board of Commissioners of Public Utilities for
Newfoundland and Labrador;

(d) "Demand" means the amount of Power averaged over each consecutive
period of fifteen minutes duration, commencing on the hour and ending each
fifteen minute period thereafter and measured by a demand meter of a type
approved for revenue metering by the appropriate department of the
Government of Canada;
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(e) "Electricity" includes Power and Energy;

(t) "Energy" means the amount of electricity delivered in a given period of time
and measured in kilowatt hours;

(g) "Firm Energy" means the Energy associated with the Firm Power;

(h) "Firm Power" means, except as varied by paragraph 3.02(a) and subject to
Clause 3.03, the Demand normally associated with the Amount of Power on
Order;

(i) "Hydro Delivery Points" means the load side of the 66,000/4160 volt
transformer at the Customer's premises at its Duck Pond mine site, or at such
other location or locations that Hydro and the customer mutually agree in
writing;

(j) "Interconnection Contribution Agreement" means that agreement between
Hydra and the Customer entered into on the 21St day of March 2005 and as
filed with the Board, which sets out the terms and conditions upon which
Hydro constructed a transmission interconnection on behalf of the Customer
including provisions for the repayment of those costs;

(k) "Interruptible Demand" means, that part of a Customer's Demand which
exceeds its Power on Order, which may be interrupted, in whole or in part, at
the discretion of Hydro, and which is supplied to the Customer in accordance
with Clause 5.01;

(1) "Interruptible Energy" means the Energy associated with Interruptible
Demand determined as that Energy taken in each fifteen-minute interval in
which Interruptible Demand is taken and it shall be deemed that in such cases
Firm Energy is taken at 100 per cent load factor;

(m)"Maximum Demand" means the greatest amount of Power during the
appropriate Month or part of a Month, as the case may be, averaged over each
consecutive period of fifteen minutes duration commencing on the hour and
ending each fifteen minute period thereafter, and measured by a demand meter
of a type approved for revenue metering by the appropriate department of the
Government of Canada;

(n) "Month" means a calendar month;

(o) "Non-Firm Energy" means Energy associated with Interruptible Demand;

(p) "Power" means the amount of electrical power delivered at any time and
measured in kilowatts;
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(q) "Province" means the the Province of Newfoundland and Labrador;

(r) "Rate Schedules" means the schedules of rates that are approved by the
Board for the sale and purchase of Power and Energy;

(s) "Secondary Energy" means that Energy Hydro is willing to sell, according to
Clause 4.01, at a rate approved by the Board and which, if not sold, would be
surplus to its needs and likely to result in spillage at one or more of Hydro's
hydraulic generating stations;

(t) "Specifically Assigned Charge" means the payment made by the Customer
in each Month, calculated according to a method approved by the Board,. for
the use of Specifically Assigned Plant;

(u) "Specifically Assigned Plant" means that equipment and those facilities
which are owned by Hydro and used to serve the Customer only;

1.02 Hydro and the Customer agree that they are bound by this Agreement and by the
agreements and covenants contained in the Rates Schedules. In the event of a
conflict between this Agreement and the Rates Schedules, the Rates Schedules
shall have priority.

1.03 In this Agreement all references to dollar amounts and all references to any other
money amounts are, unless specifically otherwise provided, expressed in terms of

	

coin or currency of Canada which at the time of payment or determination shall
be legal tender herein for the payment of public and private debts.

	

1.04 Words in this Agreement importing the singular number shall include the plural
and vice versa and words importing the masculine gender shall include the
feminine and neuter genders.

1.05 Where a word is defined anywhere in this Agreement, other parts of speech and
tenses of the same word have corresponding meanings.

1.06 Wherever in this Agreement a number of days is prescribed for any purpose, the
days shall be reckoned exclusively of the first and inclusively of the last.

1.07 The headings of all the articles are inserted for convenience of reference only and
shall not affect the construction or interpretation of this Agreement.

1,08 Any reference in this Agreement to an Article, a Clause, a subclause or a
paragraph shall, unless the context otherwise specifically requires, be taken as a
reference to an article, a clause, a subclause or a paragraph of this Agreement.
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1.09 This Agreement, maybe executed in two or more counterparts, each of which
when so executed shall be deemed to be an original, but all of such counterparts
together shall constitute one and the same instrument.

	

ARTICLE 2
AMOUNT OF FIRM POWER

2.01 Subject to this Agreement, Hydro agrees to deliver to the Customer and the
Customer agrees to purchase from Hydra the Amount of Power on Order.

2.02 Subject to Clause 2.06, the Customer shall declare to Hydra in writing, not later
than October 1 of each calendar year, its Amount of Power on Order for the
following calendar year. Such declarations may provide for an Amount of Power
on Order to apply throughout the calendar year, or may provide for one or more
successive increases at specified times during the calendar year, but subject to
Clause 2.05, may not provide for a decrease other than a decrease to take effect on

	

January 1st of that following calendar year. The Amount of Power on Order shall
in no event be greater than 15,000 kilowatts.

2.03 Hydra will supply all future Power requirements requested by the Customer
additional to the 15,000 kilowatts provided, however, that the Customer's
requests for such additional Power be made upon adequate notice in order that
Hydra may make suitable extensions or additions to its system.

2.04 If Hydro cannot fully comply with a declaration of Amount of Power on Order

made in accordance with Article 2.02 it will, as soon as practicable and in any
event not later than November 1 of the year in which the declaration was made,
advise the Customer of the extent to which it can comply. If more than one
industrial customer requests an increase in their Amount of Power on Order and
Hydra cannot in its judgment provide enough Power to satisfy all of the timely
requests it has received, Hydro will offer additional Amounts of Power on Order
to the industrial customers who made those requests in such amounts as are
prorated in accordance to the quantity of additional Amounts of Power on Order
in the timely requests it has received from those customers.

2.05 If the Customer obtains a new source of electric generation such that it can
decrease or eliminate the amount of Power it requires from Hydro, then, provided
the Customer gives Hydra thirty-six Month's written notice of the reduction, the
Customer may reduce or eliminate its Amount of Power on Order and its Billing
Demand effective on the date that the new generation is to go into service as
indicated in that written notice.
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2.06 For the calendar years 2005 and 2006, the Customer shall declare the Amount of
Power on Order for the following Month by giving written notice to that effect to
Hydro's Energy Control Center not later than noon of the last working day of
each Month. Such declarations shall provide for an Amount of Power on Order
that shall apply throughout the following Month. The Amount of Power on Order
shall in no event be greater than 15,000 kilowatts. In the event that the Customer
does not declare an Amount of Power on Order for any Month pursuant to this
clause, the Billing Demand for Firm Power for that Month shall be the
Customer's Maximum Demand in that Month.

ARTICLE 3
PURCHASE AND SALE OF POWER AND ENERGY

3.01 The sale and purchase of Power and Energy shall be at such prices and upon such
terms and conditions as' are set out in the Rate Schedules and this Agreement.

3.02 Subject to Clauses 2.05 and 2.06 and Article 10, the Customer's Billing Demands,
which shall each be charged at the applicable rates as approved by the Board,
shall comprise the following:

(a) the Billing Demand for Firm Power, which in each Month shall be
either

(i) the Amount of Power on Order,

(ii) the lesser of 75% of the Amount of Power on Order for the prior
calendar year and, the Amount of Power on Order for the prior
calendar year less 20,000 kW,

or

(iii) the Maximum Demand taken up to that time in that calendar year
less any Interruptible Demand, if applicable,

whichever is greatest; and

(b) the maximum Interruptible Demand for that Month.

3.03 Notwithstanding that the Billing Demand for Firm Power shall have, by operation
of Clause 3.02, exceeded the Power on -Order declared for that calendar year in
accordance with Article 2, Hydro is not obliged to provide any amount of Power
in excess of the Power on Order.
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3.04 Notwithstanding anything to the contrary herein, the Customer shall pay in each
Month its Specifically Assigned Charge, applicable Demand charges, and Energy.
charges. Its Energy charges shall comprise its Firm Energy and Non-Firm Energy
taken in that Month. The Customer shall also pay any amounts due under the
Interconnection Contribution Agreement.

ARTICLE 4
SECONDARY ENERGY

4.01 If Hydro has surplus Energy capability and the Customer desires to purchase it,
and provided that appropriate metering is in place, Hydro will deliver Secondary

.Energy to the Customer for use in its electric boilers. The quantity and availability
of Secondary Energy shall be determined by Hydro in its sole discretion,
however, once declared to be available, Secondary Energy shall remain available
for a period of not less than 72 hours. The rate to be paid for Secondary Energy
shall be determined by the Board.

	

ARTICLE 5
INTERRUPTIBLE DEMAND

5.01 The Customer may in any Month take an amount of Interruptible Demand and
Energy in addition to the Amount of Power of Order which shall be billed at the
Non-Firm Demand and Energy rates approved by the Board. Provided the
Amount of Power on Order is equal to or greater than 20,000 kW, the amount of
Interruptible Demand and Energy available shall be the greater of 10% of the
Amount of Power on Order and 5,000 kW. If the Amount of Power on Order is
less than 20,000 kW, the Amount of Interruptible Demand and Energy available
shall be 25% of the Amount of Power on Order. If Hydro is willing and able to
serve the Customer's Interruptible Demand, then the following shall apply:

(a) The Customer shall, if practicable, make a prior request for, or
otherwise as soon as practicable notify Hydro of its requirement,
specifying the amount and duration of its Interruptible Demand
requirements. Such request or notification may be made by
telephone and confirmed by facsimile transmission to Hydro's
officials at its Energy Control Centre, who shall advise the
Customer if such Interruptible Power will be made available.

(b) If serving the Customer's Interruptible Demand would result in
Hydro generating from, or increasing or prolonging generation
from a standby or emergency energy source, then Hydro will so
advise the Customer. If the Customer wishes to purchase
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Interruptible Demand and Energy at such a time or times, that
Power and Energy shall be charged for as calculated by the method
or formula approved by the Board.

Notwithstanding anything contrary herein, if service of the
Interruptible Demand is disrupted by Hydro or is curtailed by the
Customer as a decision to reject the more expensive standby or
emergency energy source (which for the purposes of this clause
shall be deemed to be a reduction of Hydro of Interruptible
Demand), the Billing Demand for Interruptible Power for the
Month shall be determined as follows:

(i) If there is a total interruption of Interruptible Demand and
Interruptible Energy by Hydro for a whole Month, the
Customer shall not be required to make any payment for
Interruptible Demand and Energy that Month.

(ii) If there is a total interruption of Interruptible Demand for part
of a Month, the Billing Demand for that Interruptible Demand
for that Month shall be reduced by a number of kilowatts
bearing'the same ratio to that Billing Demand as the number of

	

hours during which the interruption occurs bears to the total
number of hours in that Month.

(iii)If Hydro requires a reduction of Interruptible Demand for a
whole Month, then, the reduced Billing Demand for
Interruptible Demand for that Month shall be substituted for.
the Billing Demand for Interruptible Demand for the same
Month, when determining the price of Power and Energy for
that Month.

(iv)If Hydro requires the reduction of Interruptible Demand for
part of a Month, then, subject to subparagraph (v) of this
paragraph 5.01(c ), there shall, when determining the price of
Interruptible Power and Energy for the Months in which the
reduction occurs, be substituted for the Billing Demand for
Interruptible Demand for that Month, the number of kilowatts
obtained by adding

(a) the reduced Billing Demand for Interruptible Demand
for the part of the month during which the reduction
was made, averaged over the whole of that Month;

to
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(b) the Billing Demand for Interruptible Demand for the
part of the Month during which no reduction was made,
averaged over the whole of that Month.

(v) In any case arising under subparagraph (iii) or subparagraph
(iv) of this paragraph 5.01(c ), where a reduction of
Interruptible Demand is made for a whole Month or part
thereof and the Maximum Demand for Interruptible Demand
over that same period is greater than the reduced Billing
Demand for Interruptible Demand for that same period, then,
instead of that reduced Billing Demand, that Maximum
Demand for such period shall be substituted for the Billing
Demand for Interruptible Demand for that period when
determining the price of Power and Energy for the Month in
which the reduction occurs, but, if in any period during which a
reduction occurs, the Maximum Demand for Interruptible
Demand is less than the reduced Billing Demand for
Interruptible Demand, no account shall be taken of that
Maximum Demand.

ARTICLE 6
CHARACTERISTICS OF POWER SERVICE AND POINTS OF DELIVERY

6.01 The Power and Energy to be supplied under this Agreement will be delivered to
the Customer at three (3) phase alternating current having a normal frequency of

	

sixty (60) cycles and at a voltage of approximately 69,000 volts and delivery will
be made at the Hydro Delivery Points.

	

6.02 Hydro will exercise its best endeavours to limit variation from the normal
frequency and voltage to tolerable values.

ARTICLE 7
POWER FACTOR

7.01 The Customer agrees to take and use the Power contracted for in this Agreement
at a power factor of not less than ninety percent (90%) lagging at the point of
delivery specified in this Agreement.

7.02 Should the power factor be consistently less than ninety percent (90%) lagging,
the Customer, upon written notification from Hydro, agrees to install suitable
corrective equipment to bring the power factor to a minimum of ninety percent
(90%) lagging.
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7.03 If the Customer should install static condensers to correct the lagging power
factor, the equipment shall be so installed that it can be completely disconnected
at the request of Hydro.

ARTICLE 8
METERING

8.01 The metering equipment and meters to register the amount of Demand and Energy
to be taken by the Customer under this Agreement shall be furnished by Hydro
and if required to be located on the Customer's premises will be installed by
Hydro in a suitable place satisfactory to Hydro and provided by the Customer, and
in such manner as to register accurately the total amount of Demand and Energy
taken by the Customer under this Agreement.

8.02 If the metering is installed on the low voltage side of transformers that are
Specifically Assigned Plant or owned by the Customer, an appropriate adjustment
will be made to account for losses in the transformers.

8.03 The Customer shall have the right, at its own expense, to install, equip and
maintain check meters adjacent to the meters of Hydro.

8.04 Authorized employees of Hydro shall have the right of access to all such meters at
all reasonable times for the purpose of reading, inspecting, testing, repairing or
replacing them. Should any meter fail to register accurately, Hydro may charge
for the Demand and Energy supplied during the period when the registration was
inaccurate, either,

(a)

	

on the basis of.the amount of Demand and Energy charged for

(i) during the corresponding term immediately succeeding or
preceding the period of alleged inaccurate registration, or

(ii) during the corresponding term in the previous calendar
year; or

(b)

	

on the basis of the amount of Demand and Energy supplied as
established by available evidence,

whichever basis appears most fair and accurate.

ARTICLE 9
LIABILITY FOR SERVICE

9.01 Subject to the provisions'of the Rate Schedules and this Agreement, the Power
and Energy herein contracted for will be made available for use by the Customer
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during twenty-four (24) hours on each and every day of the term of this
Agreement.

9.02 The obligation of Hydro to furnish Power and Energy under this Agreement is
,expressly subject to all accidents or causes that may occur at any time and affect
the generation or transmission of such Power and Energy, and in any such event,
but subject to Clause 9,03, Hydro shall have the right in its discretion to reduce or,
if necessary, to interrupt the supply of Power and Energy under this Agreement.

9.03 Hydro agrees to take all reasonable. precautions to prevent any reduction or
interruption of the supply of Power and Energy or any variation in the frequency
or voltage of such supply, and whenever any such reduction, interruption or
variation occurs, Hydro shall use all reasonable diligence to restore its service
promptly.

9.04

	

(1)

	

Subject to Clause 9 .04(2) hereof, Hydro shall be liable for and in respect
of only that direct loss or damage to the physical property of the Customer caused
by any negligent act or omission of Hydro its servants or agents. Customer agrees

	that for the purpose of this Clause 9.04, "direct loss or damage to the physical
property of the Customer" shall not be construed to include damages for
inconvenience, mental anguish, loss of profits, loss of earnings or any other
indirect or consequential damages or losses.

9.04 (2)

	

Hydra's liability under subclause 9.04(1) applies only when the direct loss
or damage to the Customer arising from a single occurrence exceeds the sum of
$100,000.00. In no event shall the liability of Hydro exceed the sum of
$1,000,000.00 for any single occurrence.

9.04 (3)

	

Customer further agrees that any damages to which it may be entitled
pursuant to clause 9.04(1) shall be reduced to reflect the extent to which such
losses or damages could reasonably have been reduced if the Customer had taken
reasonable protective measures.

9.05 Hydro shall have the right, temporarily to interrupt its service hereunder in order
to maintain or make necessary changes to its system, but, except in cases of
emergency or accident, the service shall be interrupted only at such time or times
as will be least inconvenient to the Customer, and Hydro shall use all reasonable
diligence to complete promptly such repairs or necessary changes.

	

ARTICLE 10
REDUCED BILLING DEMAND

10.01 If at any time during the term of this Agreement the operation of the works of

	

either party is suspended in whole or in part by reason of war, rebellion, civil
disturbance, strikes, serious epidemics, fire or other fortuitous event, then, such
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party will not be liable to the other party to purchase or, as the case may be, to
supply Power and Energy hereunder until the cause of such suspension has been
removed and in every such event, the party whose operations are so suspended
shall use all reasonable diligence to remove the cause of the suspension.

	

10.02 (1)

	

For the purposes of this Clause 10.02 the expression "reduced Billing
Demand" means the number of kilowatts to which the Billing Demand is
reduced in any of the circumstances referred to in subelauses (2) or (3) of
.this Clause 10.02.

	

(2)

	

If the Customer is prevented from taking an amount of Power because of a
suspension of its operations due to a reason listed in Clause 10.01, and any
such interruption or reduction lasts for one hour or longer, then Hydro
shall, on the request of the Customer, allow a proportionate reduction of
the Billing Demand as calculated pursuant to subclauses (4) through (9) of
this Clause 10.02, provided however that, except for reduced Billing
Demands that occur pursuant to paragraphs 10.02(4)(b) or (c), in no such
case shall the Billing Demand be reduced below 0.85 of the Amount of
Power on Order unless Hydro is unable to deliver Power and Energy in
accordance with this Agreement.

(3) If the supply of Power and Energy by Hydro is interrupted or reduced for
any of the reasons referred to in Clause 9.02, 9.05 or 10.01, and any such
interruption or reduction lasts for one hour or longer, then Hydro shall, on
the request of the Customer, allow a proportionate reduction of the
payment as calculated pursuant to subclauses (4) through (9) of this
Clause 10.02.

	

(4)

	

For those times when the Customer is prevented from taking an amount of
Power because the Customer's mining or milling operations are suspended
or curtailed due to a strike by the employees of the Customer, the
Customer's Billing Demand shall be calculated as follows:'

(a) for the first 15 days of the strike and for that portion of the strike
which exceeds 120 days, the Billing Demand shall be determined
in the manner set out in subclauses (5) to (9) of this clause 10.02;

(b) for those whole Months during the period that commences
following the first 15 days of the strike and ends not later than 120
days after the strike began, the reduced Billing Demand shall be
the Customer's Maximum Demand (less any applicable
Compensation Demand), in those Months;

(c) for those part Months that comprise periods that include;
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a period that commences following the first 15 days of the
strike and ends not later than 120 days after the strike
began,

together with one or both of

(ii) a period when the Customer is not affected by a strike or
other suspension of its operations due to a reason listed in
Clause 10.01,

(iii) a period where a strike has continued in excess of 120 days,
or where the Customer is affected by any other suspension
of its operations due to a reason listed in Clause 10.01,

the Customer's Billing Demand shall be determined by adding

(iv) the Maximum Demand for the part of the Month described
in subparagraph (i) averaged over the whole of the Month,

(v) the greater of the Maximum Demand for Firm Power and
the Amount of Power on Order for the part of the Month
described in subparagraph (ii), if any, averaged over the
whole of the Month

(vi) the reduced Billing Demand applicable to the period
described in subparagraph (iii) averaged over the whole of
the Month.

(5) If there is a total interruption of the supply of Power and Energy by Hydro
for a whole Month, the Customer shall not be required to make any
payment for that Month.

(6) If there is a total interruption-of Power for part of a Month, the Billing
Demand for that Month shall be reduced by a number of kilowatts bearing
the same ratio to that Billing Demand as the number of hours during
which the interruption occurs bears to the total number of hours in that
Month.

(i)

and

and
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(7) If the reduction of Power is made for a whole Month, then, subject to
clause (9) of this Clause 10.02, the reduced Billing Demand for that
Month shall be substituted for the Billing Demand for the same Month,
when determining the price of Power and Energy for that Month.

(8)

	

If the reduction of Power is made for part of a Month, then, subject to
subclause (9) of this Clause 10.02, there shall, when determining the price
of Power and Energy for the Months in which the reduction occurs, be
substituted for the Billing Demand for that Month, the number of kilowatts
obtained by adding

(a) the reduced Billing Demand for the part of the month during which
the reduction was made, averaged over the whole of that Month;

to

(b) the Billing Demand for the part of the Month during which no
reduction was made, averaged over the whole of that Month.

(9) In any case arising under subclause (7) or subclause (8) of this Clause
.10.02, where a reduction of Power is made for a whole Month or part
thereof and the Maximum Demand for that same period is greater than the
reduced Billing Demand for that same period, then, instead of the reduced
Billing Demand, the Maximum Demand for such period shall be
substituted for the Billing Demand for that period when determining the
price of Power and Energy for the Month in which the reduction occurs,
but, if in any period during which a reduction occurs, the Maximum
Demand is less than the reduced Billing Demand no account shall be taken
of that Maximum Demand.

( 0) Where a Billing Demand, a reduced Billing Demand or a Maximum
Demand for a part of a Month is to be averaged for the whole of that
Month in accordance with subclause (8) of this Clause 10.02, the
averaging shall be done by dividing the Billing Demand, the reduced
Billing Demand or the Maximum Demand, as the case may be, by the total
number of hours in the whole of that Month and multiplying the result by
the number of hours to which the Billing Demand, the reduced Billing
Demand or the Maximum Demand relates.

(11) In addition to the reductions in Billing Demand that may be made in
accordance with this Article 10, Hydro may, in its sole judgment and
discretion, make other Billing Demand adjustments from time to time to
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decrease the Customer's bill to reflect unusual or unanticipated conditions
or to facilitate the testing of equipment or processes by the Customer.

ARTICLE 11
CONSTRUCTION OR INSTALLATION OF
TRANSMISSION LINES OR APPARATUS

11.01 For the consideration aforesaid, the Customer hereby grants to Hydro the right to
construct transmission lines and accessory apparatus on locations approved by the
Customer on, under or over the property of the Customer for the purpose of
serving the Customer and the other customers of Hydro, together with the right of
access to the property of the Customer at all times for the construction of such
lines and apparatus and for the repair, maintenance and removal thereof, provided
that nothing in this clause shall entitle Hydro to construct transmission lines and
accessory apparatus on or over the Customer's property if. such transmission lines
are not directly connected with the Customer's premises or some part thereof.

11.02. The Customer shall not erect any building, structure or object on or over any
right-of-way referred to in Clause 11.01 without the written approval of Hydro,
but subject to that limitation the Customer shall be entitled to make fair and
reasonable use of all lands subjected to the said right-of-way.

11.03 Any changes that the Customer may request Hydro to make in the location of any
lines or apparatus constructed pursuant to Clause 11.01 shall be made by Hydro,
but the Customer shall bear the expense of any such changes to the extent that
such lines or apparatus supply Power to the Customer.

11.04 All transmission lines and apparatus of Hydro furnished and installed by it on the
Customer's premises shall remain the property of Hydro, and Hydro shall be
entitled to remove such transmission lines and apparatus on the expiry or
termination of this Agreement.

11.05 For the purpose of using the power service of Hydro, the Customer shall install
properly designed and suitable apparatus in accordance with good engineering
practice, and shall at all times operate and maintain such apparatus so as to avoid
causing any undue disturbance on the system of Hydro, and so that the current
shall be approximately equal on all three of its phases.

11.06 If, at any time, the unbalance in current between any two of its phases is, in the
judgment of Hydro, excessive to a degree that the power supply system of Hydro
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and/or the electrical equipment of any other customer of Hydro is adversely
affected, then it shall be the responsibility of the Customer to take such reasonable
remedial measures as may be necessary to reduce the unbalance to an acceptable
value.

11.07 If, at any time during the term of this Agreement, Hydro desires to improve the

	

continuity of power service to any of its customers, Hydro and the Customer will
co-operate and use their best endeavours to carry out the improvements either by
;changes to existing equipment or additions to the original installations of either
Hydro or the Customer.

11.08 The Customer shall not proceed with the construction of or major alterations of its
equipment or structures associated with any terminal substation at which Power
and Energy is being delivered until Hydro is satisfied that the proposals for such
construction or alteration are in accordance with good engineering practice and
the laws and regulations of the Province, provided that any examination of the
Customer's proposals by Hydro shall not render Hydro responsible in any way for
the construction or alteration proposed, even if electrical connection is made by
Hydro, whether or not any changes suggested by Hydro shall have been made by
the Customer.

ARTICLE 12
RESPONSIBILITY FOR DAMAGES

12.01 Beyond the point of delivery, the Customer shall indemnify and hold Hydro
harmless with respect to any and all claims that may be made for injuries or
damages to persons or property caused in any manner by electric current or by the
presence or use on the Customer's premises of electric circuits or apparatus,
whether owned by Hydro or by the Customer, unless and to the extent that such
injuries or damages are caused by negligence on the part of the employees of
Hydro.

12.02 Up to the point of delivery, Hydro shall indemnify and hold the Customer
harmless with respect to any and all claims that may be made for injuries or
damages to persons or property caused in any manner by electric current or by the
presence or use on the Customer's premises of electric circuits or apparatus
owned by Hydro and resulting from or arising out of the negligence of Hydro's
employees or other persons for whom Hydro would in law be liable, unless and to
the extent that such injuries or damages are caused by negligence on the part of
the employees of the Customer.
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12.03 If any of the transmission lines or apparatus installed by Hydro on the Customer's
premises should be destroyed or damaged by the negligence of the Customer, its
servants or agents, the Customer shall reimburse Hydro for the cost of their
replacement or repair.

ARTICLE 13
PAYMENT OF ACCOUNTS AND NOTICE OF CLAIMS OF CUSTOMER

13.01 Hydro will render its accounts monthly and the Customer shall, within twenty
(20) days after the date of rendering any such account, make payment in lawful
money of Canada at the office of Hydro in St. John's, Newfoundland, or in such
other place in the said Province as Hydro may designate, without deduction for
any claim or counterclaim which the Customer may have to claim to have against
Hydro arising under this Agreement or otherwise.

13.02 All amounts in arrears after the expiration of the period of twenty (20) days
referred to in Clause 13.01 shall bear interest at the rate of one and one-half (1-
1/2%) percent per Month.

13.03 If the Customer is in default for more than thirty (30) days in paying any amount
due Hydro under this Agreement, then, without prejudice to its other recourses
and without liability therefor, Hydro shall, upon ten (10) days written notice to the
Customer of its intention so to do, be entitled to suspend the supply of Power and
Energy to the Customer until the said amount is paid, and if the supply is so
suspended, the Customer shall not be relieved of its obligations under this
Agreement.

13.04 The Customer and Hydro will submit to the other in writing every claim or
counterclaim which each may have or claim to have against the other arising
under this Agreement within sixty days of the day upon which the Customer or
Hydro has knowledge of the event giving rise to such a claim.

13.05 The Customer and Hydro shall be deemed to have waived all rights for the
recovery of any claim or counterclaim that has not been submitted to the other
party pursuant to and in accordance with Clause 13.04.

ARTICLE 14
ARBITRATION

14.01 If a settlement of any claim made by the Customer in accordance with Clause
13.04 is not agreed to by both parties, the matters in dispute shall be submitted,
within three months from the time the claim was submitted, for decision to a
board of arbitrators consisting of three members, one to be named by each party
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to this Agreement and the third to be named by the two arbitrators so chosen, and
the decision of any two members of the board of arbitrators shall be final and
binding upon both parties.

14.02 The charges of the third member of a board of arbitrators who shall be the

	

chairman of that board, shall be borne by the losing party, and the parties shall
bear the costs or charges of their own appointees. Any arbitration hearing
commenced under this Article shall be held in St. John's or such other place as the
parties mutually agree.

14.03 If the two appointees of the parties are unable to agree upon the third arbitrator or
chairman, the chairman shall be appointed upon application of either party to the
Trial Division of the Supreme Court of Newfoundland and Labrador or a judge of
that Division.

14.04 The period of delay for appointment by the parties to this Agreement of their
respective nominees shall be seven days after notification by the other party to
this Agreement of its nominee, and the period for agreement by the two nominees
on the chairman shall be ten days.

14-05 The provisions of the Arbitration Act, Chapter A - 14 of the Revised Statutes of
Newfoundland and Labrador, 1990, as now or hereafter amended shall apply to
any arbitration held pursuant to this Article 14.

ARTICLE 15
MODIFICATION OR TERMINATION OF AGREEMENT

15.01 Except, where otherwise specifically provided in this Agreement and only to the,
extent so provided, all previous communications between the parties to this
Agreement, either oral or written, with reference to the subject matter of this
Agreement, are hereby abrogated and this Agreement shall constitute the sole and
complete agreement of the parties hereto in respect of the matters herein set forth.

15.02 At any time during the currency of this Agreement, the Customer may terminate it
by giving to Hydro two years previous notice in writing of its intention so to do.

15.03 Any amendment, change or modification of this Agreement shall be binding upon
the parties hereto or either of them only if such amendment, change or
modification is in writing and is executed by each of the parties to this Agreement
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by its duly authorized officers or agents and in accordance with its regulations or
by-laws.

15.04 Subject to Article 10, if the Customer voluntarily or forcibly abandons its
operations, commits an act of bankruptcy or liquidates its assets, then, there shall,
forthwith, become due and payable to Hydro by the Customer, as stipulated and
liquidated damages without burden or proof thereof, a lump sum equal to:

(a) 0.85 of its then current Billing Demand. for Firm Power, at the Firm Power
Demand charge, multiplied by 24

plus

(b) any remaining amounts payable pursuant to Article 3 of the
interconnection Contribution Agreement.

ARTICLE 16
SUCCESSORS AND ASSIGNS

16.01 This Agreement shall be binding upon and enure to the benefit of the parties
hereto and their respective successors and assigns, but it shall not be assignable by
the Customer without the written consent of Hydro.

ARTICLE 17
GOVERNING LAW AND FORUM

17.01 This Agreement shall be governed by and interpreted in accordance with the laws
of the Province, and every action or other proceeding arising hereunder shall be
determined exclusively by a court of competent jurisdiction in the Province,
subject to the right of appeal to the Supreme Court of Canada where such appeal
lies.

ARTICLE 18
ADDRESS FOR SERVICE

18.01 Subject to Clauses 18.02 and 18.03, any notice, request or other instrument which
is required or permitted to be given, made or served under-this Agreement by
either of the parties hereto, except for notices or requests pertaining to
Interruptible Demand or Secondary Energy, shall be given, made or served in
writing and shall be deemed to be properly given, made or served if personally
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delivered, or sent by prepaid telegram or facsimile transm ission, or mailed by
prepaid registered post, addressed, if service is to be made

(a) on Hydro, to

The Corporate Secretary

Newfoundland and Labrador Hydro

Hydro Place

P.O. Box 12400
St. John's, Newfoundland
CANADA. A 1 B 4K7
FAX: (709) 737-1782
or

(b)

	

on the Customer, to

Aur Resources Inc.
Suite 2501
1 Adelaide Street E
Toronto, Ontario
Canada, M5C 2V9
Attn: Corporate Secretary
FAX: (416)367-0427

18.02 Any notice, request or other instrument given, made or served as provided in
Clause 18.01 shall be deemed to have been received by the party hereto to which
it is addressed, if personally served on the date of delivery, or if mailed three days
after the time of its being so mailed, or if sent by prepaid telegram or facsimile
transmission, one day after the date of sending.

18.03 Except for notices for Interruptible Demand or Secondary Energy, whenever this
Agreement requires a notice to be given or a request to be made on a Sunday or
legal holiday, such notice or request may be given or made on the first business
day occurring thereafter, and, whenever in this Agreement the time within which
any right will lapse or expire shall terminate on a Sunday or legal holiday, such
time will continue to run until the next succeeding business day. Notices or
requests pertaining to Interruptible Demand or Secondary Energy may be given
and received by and to the appropriate nominees of the respective parties by voice
or electronic communication provided that it is confirmed in writing and
transmitted or delivered by facsimile, courier or mail as soon as practicable,

18.04 Either of the parties hereto may change the address to which a notice, request or
other instrument may be sent to it by giving to the other party to this Agreement
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notice of such change, and thereafter, every notice, request or other insirumeni
shall be delivered or mailed in the manner prescribed in Clause 18.01 to such
party at the new address,

IN WITNESS WHEREOF Ncwfoundland and Labrador Hydro and the Customer has
each executed 'this Agreement by causing it to be executed in accordance with its by-laws
or regulations and by its duly authorized officers or agents, the day and year first above
written.

20

TITE CORPORATE SEAL of
Newfoundland anal Labrador
Hydra was hereunder.
affixed in the presence of

DULY EXECUTED by
AurResources Inc. in accordance
with its Regulations or Ay-Laws
in the presence of:

Witness
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