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PUB-IUM-14

	

In answer to PUB-IUM-3 it is stated:

"The Water Management Agreement proposed by Nalcor does not take
into account the rights and interest of the Intervenors and will
adversely affect the Aboriginal rights and title of the Intervenors."

Please describe the particular rights and interests of the Intervenors
which are not taken into account by the water management
agreement and describe the specific adverse effect the proposed
water management agreement will have on Aboriginal rights and
title.

The Water Management Agreement or the management of water thereunder does not take into
account the Aboriginal and treaty rights and interests respecting Labardor of the Innu of Uashat
and Mani-Utenam (the Uashaunnuat) and certain traditional families of the Uashat mak Mani-
Utenam Innu Nation (Intervenors with the Innu Takuaikan Uashat mak Mani-Utenam Band
Council). These Aboriginal and treaty rights specifically include the right and jurisdiction over
the water resources in a large part of Labrador. Any use of such waters requires the consent of the
Uashaunnuat, which the Water Management Agreement does not contemplate. The Water
Management Agreement or the management of water thereunder which does not have the consent
of the Uashaunnuat will adversely affect their Aboriginal rights and title and treaty rights.

The Water Management Agreement contemplates all of the Churchill River located in Labrador.
The Churchill River watershed lies within the Intervenors' traditional lands. The Intervenors
assert Aboriginal title, Aboriginal rights and treaty rights in Labrador which includes a significant
part of the Churchill River watershed. The Intervenors claim Aboriginal title, Aboriginal rights
and treaty rights with regard to natural resources, including water resources.
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Aboriginal rights are sui generis ' . Various aboriginal practices that are and continuously have
been integral to the Intervenors' distinctive culture and identity correspond to various Aboriginal
rights. The Supreme Court of Canada has rejected the view of a dominant right to the land, from
which other rights, like the right to hunt or fish, flow. According to the Supreme Court of Canada,
it is more accurate to speak of a variety or a spectrum of independent Aboriginal rights.

One of these rights is Aboriginal title to land. Aboriginal title encompasses the right to exclusive
use and occupation of the land held pursuant to that title for a variety of purposes, which need not
be aspects of those aboriginal practices, custom and traditions which are integral to the distinctive
aboriginal culture concerned. Aboriginal title encompasses a broad variety of uses of land which
go beyond the right to enjoyment and occupancy. Aboriginal title encompasses the right to
choose to what uses land can be put3 .

In other words, Aboriginal title is a right to the land itself, including natural resources. For greater
certainty, natural resources include living and inanimate things, such as surface and subsurface
waters. That land, including natural resources, may be used for a variety of activities, none of
which need be individually protected as aboriginal rights under s. 35(1) of the Constitution Act,
19824 .

The content of Aboriginal title contains an inherent limit: lands held pursuant cannot be used in a
manner that is irreconcilable with the nature of the attachment to the land which forms the basis
of the claim to Aboriginal title 5 .

At the other end of the spectrum of Aboriginal rights, there are those Aboriginal rights which are
practices, customs and traditions that are integral to the distinctive aboriginal culture. However,
the occupation and use of land where the activity is taking place may not be sufficient to support
a title to the land. In the middle of the spectrum, there are activities which, out of necessity, take
place on land and indeed, might be intimately related to a particular piece of land. Although one
may not be able to demonstrate title to the land, one may nevertheless have a site-specific right to
engage in a particular activity6 .

According to the Supreme Court of Canada in R. v. Marshall, R. v. Bernard :

[...] To establish title, claimants must prove "exclusive" pre-sovereignty "occupation" of the land
by their forebears: per Lamer C.J., at para. 143.

"Occupation" means "physical occupation". This "may be established in a variety of ways,
ranging from the construction of dwellings through cultivation and enclosure of fields to regular
use of definite tracts of land for hunting, fishing or otherwise exploiting its resources":
Delgamuukw, per Lamer C.J., at para. 149.

' Guerin v. The Queen, [1984] 2 S.C.R. 335, at p. 382; Delgamuukw v. British Columbia, [1997] 3 S.C.R.
1010, at para. 112)
2 Delgamuukw, supra note 1, at para. 138; R. v. Marshall, R. v. Bernard, [2005] 2 S.C.R. 220, at para 54)

Delgamuukw, supra note 1, at paras. 117, 119, 166
4 Ibid. at para 122, 124, 140).
5 Ibid. para 125
6 lbid. para 138
7 R. v. Marshall, R. v. Bernard, supra note 2, at paras. 55-59
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"Exclusive" occupation flows from the definition of aboriginal title as "the right to exclusive use
and occupation of land": Delgamuukw, per Lamer C.J., at para. 155 (emphasis in original). It is
consistent with the concept of title to land at common law. Exclusive occupation means "the
intention and capacity to retain exclusive control", and is not negated by occasional acts of
trespass or the presence of other aboriginal groups with consent (Delgamuukw, at para. 156, citing
McNeil, at p. 204). Shared exclusivity may result in joint title (para. 158). Non-exclusive
occupation may establish aboriginal rights "short of title" (para. 159).

It follows from the requirement of exclusive occupation that exploiting the land, rivers or seaside
for hunting, fishing or other resources may translate into aboriginal title to the land if the activity
was sufficiently regular and exclusive to comport with title at common law. However, more
typically, seasonal hunting and fishing rights exercised in a particular area will translate to a
hunting or fishing right. This is plain from this Court's decisions in Van der Peet, Nikal, Adams
and Cote. In those cases, aboriginal peoples asserted and proved ancestral utilization of particular
sites for fishing and harvesting the products of the sea. Their forebears had come back to the same
place to fish or harvest each year since time immemorial. However, the season over, they left, and
the land could be traversed and used by anyone. These facts gave rise not to aboriginal title, but to
aboriginal hunting and fishing rights.

The distinction between the requirements for a finding of aboriginal title and the requirements for
more restricted rights was affirmed in Cote, where the Court held the right to fish was an
independent right (para. 38). Similarly in Adams, the Court held that rights short of title could
exist in the absence of occupation and use of the land sufficient to support a claim of title to the
land: see Adams, at para. 26; Cote, at para. 39; Delgamuukw, at para. 159. To say that title flows
from occasional entry and use is inconsistent with these cases and the approach to aboriginal title
which this Court has consistently maintained.

As mentioned in the Intervenors' previous submissions, since time immemorial, or at least since
prior to contact with Europeans, the Intervenors and their ancestors have continuously occupied,
possessed, controlled and managed their traditional lands and that part of the Churchill River
watershed which is located within these traditional lands. They have used the Churchill River
watershed for hunting, trapping, fishing and other subsistence activities, for transportation and for
other traditional activities. Some parts of the traditional lands are shared with other Innu or
Aboriginal groups.

In these circumstances, the proposed Water Management Agreement or the management of water
thereunder will deny or impede the Intervenors' exclusive or shared right to use, possess, occupy,
and control the Churchill River watershed and the natural resources therein. The proposed Water
Management Agreement or the management of water thereunder will deny the Intervenors' right
to choose to what use the Churchill River watershed and the natural resources therein can be put.
The establishment of the Water Management Agreement or the management of water thereunder
is a denial of Aboriginal jurisdiction and of the right to self-government and self-determination of
the Intervenors.

Indeed, the Water Management Agreement or the management of water thereunder, would permit
Nalcor and CF(L)Co, among other things, to modify, control, manage and regulate the hydrology
of the Churchill River, including water flow, water levels, water volumes, spillage, runoff, and ice
formation/break up, and would negatively and irreparably impact the lands and natural resources
subject to the rights of the Intervenors. Moreover, the construction and exploitation of
hydroelectric facilities, including water management, on the Churchill River at Churchill Falls,
Muskrat Falls and Gull Island is incompatible and irreconcilable with the nature of the
Intervenors' attachment to the land which forms the basis of their claim to Aboriginal title.
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As such, the proposed Water Management Agreement or the management of water thereunder
will infringe the Aboriginal rights and title and treaty rights of the Intervenors, including their
fishing, trapping and hunting rights, as well as perpetuate the historical infringement of the
Aboriginal rights and title and treaty rights of the Intervenors.

PUB-IUM-15

	

In answer to PUB-IUM-3 it is stated:

"More specifically, the establishment of the Water Management
Agreement will, among other things, modify, control, manage and
regulate the following:

-the hydrology of the Churchill River basin,
-the use ofthe waters of the Churchill River;
-the flow of the waters of the Churchill River,
-the water volumes ofthe Churchill River,
-the runoff that reaches the Churchill River basin.

Consequently, such modification, control, management and regulation
of the Churchill River will, among other things, negatively impact the
lands and natural resources subject to the rights of the Uashaunnuat
including:

-the lands, natural resources and entire environment of the
Churchill River basis and adjoining watersheds and tributaries,
such as the Naskaupi and Kanatrikok Rivers,
-the marine plants and animals of the Churchill River,
-the plants and animals that inhabit or use the Churchill River
basin and adjoining watersheds and tributaries,
-the use, possession and control of the Churchill River and
adjoining watersheds and tributaries, including natural
resources therein, by the Intervenors. "

Please describe in detail how the water management agreement or
the management of water thereunder will impact the lands, use and
natural resources specifically listed in this response.

The Water Management Agreement contemplates all of the Churchill River located in Labrador.
The upper Churchill reservoirs will be the main source for the modification, control, management
and regulation of water flow and water levels of the Churchill River a . Unfortunately, no
environmental assessment has been performed in regard to the upper Churchill hydroelectric
project, and particularly in regard to the effects of water management in the area of the upper
Churchill River basin (including the environmental effects of water management in the reservoirs
of the upper Churchill hydroelectric development) 9 .

In the absence of such an environmental assessment, it is difficult to specifically identify the
environmental effects of water management in the upper Churchill River basin. Nevertheless, the
establishment of the Water Management Agreement or the management of water thereunder will
perpetuate and exacerbate the major negative impacts of the upper Churchill hydroelectric project
on the way of life of the Intervenors and the environment. Indeed, as mentioned in the

$ Nalcor prefiled evidence, at pp. 12-13; Nalcor Energy, Environmental Impact Statement, Lower Churchill
Hydroelectric Generation Project ("EIS"), at Vol. IIA, p. 4-38
9 EIS, supra note 8, at Vol. IA, p. 1-17
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Intervenors' previous submissions, some family territories of the Uashaunnuat were flooded or
otherwise heavily affected by the upper Churchill hydroelectric project.

More particularly, the Smallwood Reservoir covers 6,988 km', and has a drainage area of
approximately 71,700 km"; this includes the upper Churchill River as well as portions of the
Naskaupi and Kanatriktok rivers. The addition of water from the latter two watersheds has
increased the overall flows to the lower Churchill River by approximately 15 percent. 1 °

The Churchill Falls Power Station has affected the existing aquatic habitat within the lower
Churchill River by regulating seasonal flows. Inflows in the upper basin are stored and released
from the Smallwood and Ossokmanuan reservoirs for hydroelectric generation as needed " .

The Churchill Falls Power Station regulates the drainage from over 75 percent of the total
watershed area and, consequently, this has reduced the natural flow variability of the Churchill
River. All water is discharged back into the Churchill River once passed through the turbines. As
a result, compared to natural conditions, flows in the Churchill River are now higher in winter
and lower in late spring and summer. As an illustration of downstream flow effects, the highest
average monthly flows at Muskrat Falls have decreased (in June) and the lowest monthly flows
(in April) have increased, compared to flows before the Churchill Falls Power Station became
operational. This has resulted in a less variable flow regime over the course of the year, both
seasonally and monthly '.

This change in flow regime in the lower Churchill River has affected aspects of the aquatic
environment within the main stem, including water velocity, ice processes and saltwater
intrusion. The operating regime of the Churchill Falls Power Station has reduced the peak high
flows associated with the spring freshet, while greatly adding to the typical low-flow period
through mid-winter. Fish populations, therefore, experience a lower range of velocity and a less
variable area of habitat than before 13 .

The portion of the lower Churchill River near the Churchill Falls Power Station tailrace now
remains ice-free long into the winter months. Prior to the existing development, an ice cover
would form on Winokapau Lake, initiating the progression of the ice cover upstream towards
(and perhaps past) the present tailrace location. With the Churchill Falls dam in place, the
progression of ice cover development is slower, likely delayed due to the thermal retention of the
Smallwood Reservoir. In addition, as the water flows through the power station itself, it is
warmed slightly, which also contributes to the maintenance of a small open water area at the
tailrace 14 .

Water management practices at Churchill Falls influence the frequency, timing and severity of
flood and ice scour events. Consequently, the historical distribution or species composition of
Riparian Meadows may have changed as well as the rate and course of succession of Riparian
thickets 's .

10 Ibid. at Vol. IA, p. 5-4
'' Ibid.
'2 Ibid. at pp. 5-4 - 5-5
13 1bid at p. 5-5
14 Ibid.
's Ibid. at Vol. IIA, pp. 2-73 - 2-74
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Moreover, the Water Management Agreement or the management of water thereunder will have
the following negative environmental effects, among others, in the lower Churchill River basin:

• water management will affect runoff, water flow, water levels and water volumes
in the Churchill River basin 16 ;

• altered flow and water levels resulting from impounding and water management
will affect ice formation and breakup. This can affect some wildlife species that
use the ice, as well as migratory waterfowl that use open water areas during ice
breakup";

• water management may affect future fish populations 18 ;
• water management could impede Caribou movement 19 ;
• water management will cause sensory disturbance for the Red Wine Mountains

Caribou Herd20 ;
• water management may affect through water fluctuation the quantity and quality

of forage (including shoreline habitat and aquatic plants) available to Moose21 ;
• water management will influence Black Bear shoreline habitat and will result in

Black Bear avoidance during this activity 22 ;

• water management may result in changes to individual Black Bear health during
operation and maintenance phase 23 ;

• Spring staging options for Canada Gosse will become more limited once ashkui
along the Lower Churchill are lost to more persistent and extensive ice cover on
the reservoirs as result of the water management and operating regime 24 ;

• the increased extent and persistence of ice cover as result of the water
management and operating regime may affect Surf Scoter habitat 25 ;

• the persistence if ice on the reservoirs for an additional one to two weeks because
of the water management and operating regime may influence breeding, nest
initiation and foraging of Osprey 26;

• water management and fluctuating water levels may reduce the availability of
shallow waters preferred by Harlequin Duck for feeding 27 .

In these circumstances, the Water Management Agreement or the management of water
thereunder will negatively and irreparably impact the traditional lands of the Intervenors and the
natural resources therein.

i6 Nalcor prefiled evidence, pp. 3-17
" EIS, supra note 8, at Vol. III, p. 5-17
^$ Ibid. at Vol IIA, p. 4-48

Ibid. at Vol IIB, p. 5-68
20 Ibid. at p. 5-67
2' Ibid. at pp. 5-69, 5-83
22 Ibid. at pp. 5-69, 5-85
23 Ibid. at p. 5-75
24 Ibid. at p. 5-70
25 Ibid. at p. 5-71
26 Ibid. at pp. 5-72, 5-96
27 Ibid. at p. 5-73
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PUB-IUM-16

	

In answer to PUB-IUM-3 it is stated:

"The completion of the Lower Churchill hydroelectric project will have
major negative impacts on the way of life of the Intervenors -
culturally, spiritually, socially and economically."

Please detail the specific impact of the water management agreement
and the management of water thereunder addressing the ongoing
operations under the agreement separate and apart from the design
and construction of the project.

The Water Management Agreement or the management of water thereunder will have a negative
impact on the Intervenors culturally and spiritually by interfering with the Intervenors' special
attachment to the land and the ability to carry out various spiritual and traditional practices.
Indeed, because water management will modify and control the hydrology of the Churchill River,
including water flow, water levels, water volumes, runoff, and ice formation/break up, and cause
negative environmental effects, the Intervenors' traditional lands and their special relationship to
those lands will be permanently and irreparably modified.

Similarly, the Water Management Agreement or the management of water thereunder will
negatively affect the Intervenors' socially. More particularly, as previously indicated, the Water
Management Agreement will deny or impede the Intervenors' exclusive or shared right to use,
possess, occupy, and control the Churchill River watershed and the natural resources therein. The
establishment of the Water Management Agreement or the management of water thereunder will
deny the Intervenors' right to choose to what use the Churchill River watershed and the natural
resources therein can be put and interfere with a particular and unique way of life and particular
traditional Innu family territories. The establishment of the Water Management Agreement or the
management of water thereunder is a denial of Aboriginal jurisdiction and of the right to self-
government and self-determination of the Intervenors. Moreover, the Water Management
Agreement or the management of water thereunder will negatively impact, among other things,
fish populations, the movement of caribou, and the migration of birds28, thus impeding and
infringing the Intervenors' rights to hunt, fish and trap in the area affected by the Water
Management Agreement. In other words, altered flow and water levels could result in, among
other things, reduced opportunity for hunting, particularly migratory birds 29 . Furthermore, the
Intervenors' communal hunting practices will be disrupted. Additionally, the Water Management
Agreement or the management of water thereunder will negatively impact the Intervenors' use of
the Churchill River as a transportation route. For instance, travel will be made less safe on the
Churchill River (including reservoirs) due unpredictable changes to water flow and levels.

According to the Supreme Court of Canada, lands held pursuant to aboriginal title have an
inescapable economic component30 . As such, by depriving the Intervenors of their right to use,
possess, occupy, and control the Churchill River watershed and the natural resources therein, the
Water Management Agreement or the management of water thereunder will economically
prejudice the Intervenors. Moreover, the negative environmental effects (such as on fish, Caribou,
and birds) of the Water Management Agreement or the management of water thereunder will
further cause economic damage to the Intervenors.

28 See supra notes 17-27
29 EIS, supra note 8, at Vol. III, p. 5-17
30 Delgamuukw, supra note 1, at para. 166
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PUB-IUM-17

	

In answer to PUB-IUM-3 it is stated:

"Furthermore, the establishment of the Water Management Agreement
will make it likely that there will not be a satisfactory resolution of the
Intervenors' entitlement to, among other things, use, manage and
control of the water resources in the future, namely the Churchill River
and adjoining watersheds and tributaries. "

Please explain how this is true.

The establishment of the Water Management Agreement or the management of water thereunder
is aimed at modifying, controlling, managing and regulating water resources - resources which
are encompassed by the Aboriginal rights and title and treaty claims of the Intervenors. In these
circumstances, by granting such control to Nalcor and CF(L)Co over the Churchill River, the
Water Management Agreement or the management of water thereunder will not only perpetuate
the historical infringement of the Intervenors' right to use, possess, occupy, and control the
Churchill River watershed and the natural resources therein, but will also deprive the Intervenors'
of their right to choose to what use the Churchill River watershed and the natural resources
therein can be put. Moreover, the establishment of the Water Management Agreement or the
management of water thereunder is a denial of Aboriginal jurisdiction and of the right to self-
government and self-determination of the Intervenors. In other words, by establishing the Water
Management Agreement in violation of the Intervenors' rights and interests, the Government of
Newfoundland and Labrador, Nalcor and CF(L)Co will continue to act as they do at present, i.e.
without consideration or respect for the rights and interests of the Intervenors.

Moreover, the construction and exploitation of hydroelectric facilities on the Churchill River at
Churchill Falls, Muskrat Falls and Gull Island, including water management, is incompatible and
irreconcilable with the nature of the attachment to the land which forms the basis of the claim to
Aboriginal title. Indeed, these projects, including water management, cause irreparable damage to
the environment and to the Intervenors' rights and title.

In these circumstances, a duty to consult and accommodate arises specifically to protect
Aboriginal rights and title and treaty rights even before proof of the claims and the determination
of rights are made. In the words of the Supreme Court:

The honour of the Crown may require it to consult with and reasonably accommodate Aboriginal
interests pending resolution of the claim. To unilaterally exploit a claimed resource during the
process of proving and resolving the Aboriginal claim to that resource, may be to deprive the
Aboriginal claimants of some or all of the benefit of the resource. That is not honourable'' .

More particularly, the establishment of the Water Management Agreement or the management of
water thereunder will deprive the Intervenors from some or all of the benefits of the Churchill
River watershed and the natural resources therein. Moreover, if further damage is done to the
Intervenors' traditional lands and the resources therein, and if these lands and resources are
further impacted by projects such as the hydroelectric development within the Churchill River
watershed, any resolution of the claims of the Intervenors would likely prove to be very
unsatisfactory because the traditional lands and the resources therein may have been irreparably

31 Haida Nation v. B.C. (Minister of Forests), [2004] 3 S.C.R. 511, at para. 27 (emphasis added)
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damaged or impacted by then. The lands may be rendered unusable and some of the natural
resources may be gone. This of course is unjust and unacceptable.

In these circumstances, the establishment of the Water Management Agreement or the
management of water thereunder will make a less satisfactory resolution of the Intervenors'
entitlement to, among other things, use, manage and control the water resources in the future,
namely the Churchill River and adjoining watersheds and tributaries

PUB-IUM-18 Please detail the specific impact of the water management agreement
and the management of water thereunder on the Innu of Uashat mak
Mani-Utenam et al. addressing the ongoing operations separate and
apart from the design and construction of the project.

The adverse effects of the Water Management Agreement or the management of water thereunder
on (1) the Aboriginal rights and title and treaty rights of the Intervenors, (2) the way of life of the
Intervenors - culturally, spiritually, socially and economically - and (3) the traditional lands of
the Intervenors and natural resources therein, are specific examples of impacts of the Water
Management Agreement and the management of water thereunder on the Intervenors. For greater
detail, please see responses to PUM-IUM-14, PUM-IUM-15, PUM-IUM-16 and PUM-IUM-17.

For greater certainty, anything that has an adverse effect on (1) the Aboriginal rights and title and
treaty rights of the Uashaunnuat, (2) the way of life of the Uashaunnuat - culturally, spiritually,
socially and economically - and (3) the traditional lands of the Uashaunnuat and natural resources
therein affects the Innu of Uashat mak Mani-Utenam.

PUB-IUM-19 Please provide examples of specific issues and concerns that the Innu
of Uashat mak Mani-Utenam et al. would like to raise in any
consultation process regarding the water management agreement.

The Intervenors would like to raise the following issues and concerns, among others, in any
consultation process regarding the Water Management Agreement:

• The effects of the modification, control, management and regulation of the
hydrology of the Churchill River, including water flow, water levels, water
volumes, spillage, runoff, and ice formation/break up, on the Interevenors'
Aboriginal rights and title and treaty rights and on the environment in the upper
Churchill River watershed (including reservoirs) and adjoining watersheds and
tributaries;

• The effects of the modification, control, management and regulation of the
hydrology of the Churchill River, including water flow, water levels, water
volumes, spillage, runoff, and ice formation/break up, on the Interevenors'
Aboriginal rights and title and treaty rights and on the environment in the lower
Churchill River watershed (including reservoirs) and adjoining watersheds and
tributaries;

• The effects of the modification, control, management and regulation of the
hydrology of the Churchill River, including water flow, water levels, water
volumes, spillage, runoff, and ice formation/break up, on the hunting, trapping
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and fishing activities of the Intervenors, on their other subsistence activities and
traditional activities, and on their means of transportation;

• The effects of the modification, control, management and regulation of the
hydrology of the Churchill River, including water flow, water levels, water
volumes, spillage, runoff, and ice formation/break up, on the banks of the
Churchill River (including reservoirs) and tributaries;

• The effects of the of the modification, control, management and regulation of the
hydrology of the Churchill River, including water flow, water levels, water
volumes, spillage, runoff, and ice formation/break up, on the fauna and flora of
the Churchill River watershed (including reservoirs) and adjoining watersheds
and tributaries.

• The role, powers, duties and choice of the water management committee;
• The role, powers, duties and choice of the independent coordinator;
• The schedule and timing for the modification, control, management and

regulation of the hydrology of the Churchill River (including reservoirs),
particularly in regard to water flow, water levels, water volumes;

• The future participation of the Intervenors in on-going water management of the
Churchill River (including reservoirs);

• The means to accommodate the Intervenors.

PUB-IUM-20

	

Nalcor states in PUB-NE-23:

The Water Management Agreement may affect flows on an hourly
basis. It is not possible to determine in advance what the flows will be
at any particular hour in the future since they will depend upon the
Suppliers' delivery requirements, reservoir conditions, projected inflow
conditions and a number of other factors at that specific point in time.
These hourly management adjustments are simply the type of
adjustments that would occur by either Supplier in relation to its own
facilities acting independently or by one Supplier if that Supplier
owned and operated both the upper and lower Churchill facilities, It is
not necessary to consult with the Aboriginal groups concerning these
types of hourly operational adjustments. This level ofconsultation with
respect to hourly operational adjustments is not what is contemplated
or required in the duty to consult founded in the Crown's honour and
the goal ofreconciliation with Aboriginal peoples. "

Please provide facts and evidence which would contradict this
statement and support a duty to consult in relation to the water
management agreement or the management of water thereunder
addressing the ongoing operations under the agreement, separate
and apart from the design and construction of the project.

Please see the above responses.

Ongoing operations involve constant changes to the flow regime and reservoir levels. The
wildlife habitat and hunting, fishing and trapping activities in the Churchill River watershed are
constantly affected by the ongoing operations contemplated. The fact that "the Water
Management Agreement or the management of water thereunder may affect flows on an hourly
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basis" only strengthens the Intervenors assertion that the establishment of the Water Management
Agreement or the management of water thereunder (1) will deny or impede the Intervenors'
exclusive or shared right to use, possess, occupy, and control the Churchill River watershed and
the natural resources therein, (2) will deny the Intervenors' right to choose to what use the
Churchill River watershed and the natural resources therein can be put, (3) is a denial of
Aboriginal jurisdiction and of the right to self-government and self-determination of the
Intervenors, and (4) interferes with hunting, fishing, and trapping activities and opportunities of
Intervenors and their way of life.

In other words, hourly modification of water flows, levels and volumes of the Churchill River
only exacerbates the negative and irreparable effects of the Water Management Agreement or the
management of water thereunder on the Aboriginal rights and title and treaty rights of the
Intervenors. For instance, hourly modification of water flow and levels of the Churchill River
poses an increased safety threat to the Intervenors who use the Churchill River for transportation.
In sum, the duty to consult and accommodate is therefore triggered by the Water Management
Agreement or the management of water thereunder.

Also, as previously mentioned, the Water Management Agreement or the management of water
thereunder will among other things, modify, control, manage and regulate the hydrology of the
Churchill River, including water flow, water levels, water volumes, spillage, runoff, and ice
formation/break up, and will negatively and irreparably impact the Intervenors' traditional lands
and natural resources therein. The establishment of the Water Management Agreement or the
management of water thereunder will thus infringe the Aboriginal rights and title and treaty rights
of the Intervenors, including their fishing, trapping and hunting rights, as well as perpetuate the
historical infringement of the Aboriginal rights and title and treaty rights of the Intervenors. It is
in this context that a duty to consult and accommodate arises.

IES
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ENVIRONMENTAL IMPACT STATEMENT I LOWER CHURCHILL HYDROELECTRIC GENERATION PROJECT

Falls Power Station is one of the largest underground powerhouses in the world. In total, the site captures about
two-thirds of the hydroelectric potential of the Churchill River. Most of the flow in the Churchill River has been
regulated since the Churchill Falls Power Station started operation in 1971.

Environmental assessment processes were not in place during development of either the Menihek, Twin Falls or
Churchill Falls facilities. Environmental baseline information has been collected since 1974 in the region where
the Project will operate, beginning with the initial proposal to develop the hydroelectric potential of the lower
section of the Churchill River in the 1970s.

A full federal government Panel Review was completed in 1980 to assess the environmental effects of the
project proposed for the lower Churchill River in 1978. This involved the collection and analysis of environmental
baseline data, the preparation of an EIS and the holding of public hearings. The Panel found that the proposed
project was acceptable, provided environmental and socio-economic conditions were met.

More recently, additional environmental studies have been conducted, contributing to the extensive body of
knowledge on the surrounding environment. Where relevant, a summary of this information is provided in
Volumes II (A and B) and III. Appendix IB-F presents a summary of environmental and socio-economic baseline
studies undertaken by Hydro over the period 1974 to 2001.

During each of these efforts, some level of environmental assessment was completed and with the exception of
the 1990 effort, field surveys were conducted. The results of these efforts are summarized as follows:

1974 to 1976: Gull Island Power Co. produced an Environmental Overview of the Gull Island Project
(Thurlow and Associates 1976) in response to requests and expectations from the provincial and federal
governments. The document was based primarily on a literature review and focused on the generation site.
1978 to 1985: LCDC carried out a full environmental assessment of the two generation sites (Gull Island and
Muskrat Falls) and the HVDC interconnection to the Island (LCDC 1980a). The work included a full array of
baseline studies, field data collection and consultation over the period 1978 to 1980. An EIS was submitted
in 1980 to a federal-provincial Panel, which held hearings that fall throughout the Province. The Panel
submitted a report in December 1980 (LCDC 1980b), which recommended approval of the Project subject to
conditions. While the Project did not commence at that time, follow-up studies were conducted from 1981
to 1985.

• 1990: Based on encouraging discussions related to market access, Hydro prepared and submitted a Project
Registration for Gull Island and Muskrat Falls generation stations, as well as associated transmission
facilities. The Province determined that an EIS would be required and issued guidelines in May 1991. The
failure to reach agreement on access to external markets resulted in suspension of this effort.

• 1998 to 2001: The Labrador Hydro Project Office was established in 1998 to plan and develop the Churchill
River Power Project (CRPP). Hydro-Quebec acted as a joint partner in this initiative; however, it later
withdrew from. the agreement. The CRPP concept involved a diversion of the headwaters of the Romaine
River into the Smallwood Reservoir, with the consequent increase in electric power generation possible at
the existing Churchill Falls site, as well as at the proposed Gull Island and Muskrat Falls facilities. Thirty-five
baseline studies were conducted from 1998 to 2000. However, the development plans were determined not
to be feasible. Efforts then focused on the identification of a project that did not rely on diversions.

• 2005 to 2008: Hydro assembled a team to examine a lower Churchill River project that could meet the needs
within the Province and could access export markets. The Project was defined and registered for
environmental assessment in November 2006.
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5.1_1

	

Menihek and Twin Falls

The first hydroelectric generation station in Labrador was built in 1954 on Menihek Lake to meet the needs of
the Iron Ore Company of Canada at its Shefferville, Quebec mine. Labrador's second hydroelectric generation
station was built on the Unknown River at Twin Falls. Construction was started on the 225 MW Twin Falls Project
in 1960 in order to provide power for the mining customers, Iron Ore Company of Canada and Wabush Iron
Company Limited, located in the Wabush Lake area in western Labrador. The Ossokmanuan Reservoir was
created by the construction of a dam at the north end of Gabbro Lake, at the outlet of the Atikonak River and
another dam on the eastern edge of Ossokmanuan Lake at the outlet of the Unknown River.

Two 230 kV transmission lines were constructed to transmit power to Wabush and Labrador City. Throughout
the construction of Churchill Falls, power was supplied from Twin Falls over a 69 kV line built in 1968.

With the completion of the Upper Churchill Development in 1974, generation ceased at Twin Falls because the
energy generated from a unit volume of water is about 3.4 times more at Churchill Falls, than at Twin Falls.
Flows were diverted away from the Twin Falls Plant to Churchill Falls by the Ossokmanuan Control Structure.
The Twin Falls Spillway gates were permanently opened, releasing flows into the Unknown River.

The Twin Falls Plant was not dismantled or decommissioned due to a condition of the sub-lease agreement
between TWINCO and CF(L)Co. that requires the plant to be maintained and kept in a state of readiness. The
Menihek Plant is still in operation and now owned by Nalcor Energy.

5.1.2

	

Churchill Falls Power Station

The Churchill Falls Power Station began operating in December 1971, after a five-year construction period. It is
located in the approximate centre of the Churchill River watershed and contains 11 turbines in one of the largest
underground powerhouses in the world, with a generation capacity of 5,428 MW. Water is stored in the
Smallwood Reservoir by a series of 88 dykes. The Smallwood Reservoir covers 6,988 km2, and has a drainage
area of approximately 71,700 km 2; this includes the upper Churchill River as well as portions of the Naskaupi and
Kanatriktok rivers. The addition of water from the latter two watersheds has increased the overall flows to the
lower Churchill River by approximately 15 percent.

The Churchill Falls Power Station has affected the existing aquatic habitat within the lower Churchill River by
regulating seasonal flows. Inflows in the upper basin are stored and released from the Smallwood and
Ossokmanuan reservoirs for hydroelectric generation as needed.

The damming of Mishta-shipu and other rivers in the territory and the flooding of Meshikamau
(Michikamau Lake) and other lakes frequently evokes a number of political issues for older Innu
including members of the ITKC. These include the physical damage to the Meshikamau area, the lack of

consultation with the Innu and lack of compensation.

( p. 83)

The Churchill Falls Power Station regulates the drainage from over 75 percent of the total watershed area and,
consequently, this has reduced the natural flow variability of the Churchill River (Figure 5-3). The current flow
through the Churchill Falls Power Station is kept generally steady at approximately 1,400 m 3/s. All water is
discharged back into the Churchill River once passed through the turbines. Asa result, compared to natural
conditions, flows in the Churchill River are now higher in winter and lower in late spring and summer. As an
illustration of downstream flow effects, the highest average monthly flows at Muskrat Falls have decreased (in
June) and the lowest monthly flows (in April) have increased, compared to flows before the Churchill Falls Power
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Station became operational. This has resulted in a less variable flow regime over the course of the year, both
seasonally and monthly. Based on water velocity and water level measurements, made at a series of transects
across the lower Churchill River, the existing range in water level fluctuations is estimated to be 2.5 m.
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Figure 5-3

	

Average Monthly Flow at Muskrat Falls - Before and After Churchill Falls Power Station
Operation

This change in flow regime in the lower Churchill River has affected aspects of the aquatic environment within
the main stem, including water velocity, ice processes and saltwater intrusion. The operating regime of the
Churchill Falls Power Station has reduced the peak high flows associated with the spring freshet, while greatly
adding to the typical low-flow period through mid-winter. Fish populations, therefore, experience a lower range
of velocity and a less variable area of habitat than before. Reduced variability in water level fluctuation would
also have enhanced riverbank stability.

The portion of the lower Churchill River near the Churchill Falls Power Station tailrace now remains ice-free long
into the winter months. Prior to the existing development, an ice cover would form on Winokapau Lake,
initiating the progression of the ice cover upstream towards (and perhaps past) the present tailrace location.
With the Churchill Falls dam in ` place, the progression of ice cover development is slower, likely delayed due to
the thermal retention of the Smallwood Reservoir. In addition, as the water flows through the power station
itself, it is warmed slightly, which also contributes to the maintenance of a small open water area at the tailrace.
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The changes in water flow as a result of the Churchill Falls project have been identified by Innu:

All of the ITKC members either participated in the commercial whitefish fishery at Lobstick Lake or
visited the location post flooding and were therefore in a position to witness some of the environmental
effects of Smallwood Reservoir creation. In fact, no one in Sheshatshiu has to travel very far to observe
these effects. With the damming of Meshikamau-shipu (Naskaupi River) at its headwaters,
Upatauatshetshuan (North West River) now routinely freezes over whereas it never used to do so in the
days before damming. Furthermore, one can sometimes taste salt water just above the Rapids at the
end of Kakatshu-utshishtun (Grand take) at high tide.

(p. 12)
"In the past, before Meshikamau was flooded, Upatauatshetshun (North West River) never froze over.
There was strong current there before Meshikamau was flooded. But there is hardly any current there
now, and one can taste salt water right up to Katatshu-utshishtun (Grand Lake) when the tide comes in.
Two years ago in the spring, when I was going over the small portage at Katatshu-utshishtun [between
Grand Lake and Little Lake], I could see the current running back in to Katatshu-utshistun" (P1.5.2.07).

"Everything changed after the flooding of Meshikamau. I can now walk along the shore on land I used
to paddle over in the past" (P1.5.2.07).

"After Meshikamau was flooded, I was driving around in a boat to set nets. We didn't know we were on
top of old forest, and we wrecked our nets. When the water receded, we could see where the land was,
the soil came up, and trees floated. It was a very messy place. Very messy along the shore" (P1.7.02.07).

"Where we had our camp close to the shore [of Mishta-shipu near Ushkanshipiss] there were hardly any
alders. Nowadays, there are a lot more alders" (P8.22.11.06).

(pp. 83-84)
"When -working at the Meshikamau (Lobstick] fishery, we got our water from some kind of a well. We
didn't drink water from the reservoir because there were too many insects. It was dirty. We took water
from brooks when we were hunting."

"In the past, before flooding, you could see all the hills, but after flooding, the hills where they traveled
are under water, and the animals that were there died" (P9.7.12.06).

( p. 84)

The inundation of the upper Churchill River watershed as a result of the Churchill Falls Power Station caused
increases in methylmercury concentrations in fish within the reservoir and downstream in the lower Churchill
River. Sampling has been conducted over the last 35 years and the results show that methylmercury
concentrations in fish have declined over time and recent sampling shows that methylmercury concentrations
are approaching background levels. Therefore, Smallwood Reservoir is no longer causing increases in fish
mercury concentrations.

The changes in fish and wildlife have been noted by Innu:

"The fish have been affected already from previous damming. One can only eat fish from brooks that
don't flow from Meshikamau"(P2.17.11.2006).

"When we were at Lobstick we could still eat fish from rivers that do not connect to Mishta-shipu"
(P2.29.11.06).

Tshaukuesh told us we cannot eat fish from Mishta-shipu because they are contaminated"
(P.2.29.11.06).

(p. 84)
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"The fish were good to eat before the roads and dams were built, and now the fish are no good to eat"
(P2.7.12.06).

"In the past, where we fished, there, there were a lot of fish, and we didn't have to worry about what
we ate. But after Meshikamau, we were told that they fish were no good, and we were afraid to eat the
fish. We had all kinds of fish up Mishtashipu except utshashumek u (Atlantic salmon)" (P2.7.12.06).

(p. 84)
"There used to be a lot of nutshipaushtikueshish (Harlequin ducks) at Kakuetipapukunanut in the old
days before damming and flooding of Meshikamau" (P1.25.1.07).

(p. 84)

	

5.1.3

	

Military Training Area

The military base in Happy Valley-Goose Bay, established by Canadian and American forces during World War II,

was the main employer in Upper Lake Melville for decades. Now known as 5 Wing Goose Bay, its use has

declined over the past decade. 5 Wing currently employs 400 civilians and 100 military personnel (CLEDB 2006).
The base has been used since the 1980s by Canada and allies to conduct jet and propeller-driven low-level

(100 ft or 30 m above ground level) military flight training.

In 1994, the Department of National Defence (DND) released an environmental assessment of flight training

activities, including 16 technical reports characterizing the baseline environment. During normal operations,

areas known to have sensitive wildlife species are to be left alone. The Institute for Environmental Monitoring

and Research (IEMR) was created in 1996 to evaluate the effectiveness of mitigation measures and to conduct
environmental effects monitoring of military flight training and related activities of 5 Wing. Contractors working
for the DND or IEMR over this period have conducted several behavioural, physiological and population-based

studies examining the effects of noise and visual stimuli associated with these aircraft (with and without the

mitigation in place) for several species of wildlife. While some behavioural reactions to aircraft events have been

noted, no effects on reproduction or survival at the individual or population level have been documented (L.

LaPierre, pers. comm.).

Social and economic effects on the Upper Lake Melville economy have also been studied by the IEMR and

underline the importance of 5 Wing to the region. The recent decline in activity has had a direct effect on

economic activity in the adjacent community. The federal government has identified a growth strategy for the

facility that includes a proposed battalion, unmanned aerial vehicle squadron and support to the ongoing

foreign military training program, but has yet to implement these initiatives.

Since 2003, the number of flights in the area has decreased from thousands of flights per year to only 57 military

flights in 2007, of which 12 were considered low-level flights (M. Mealey, pers. comm.).

	

5.1.4

	

Trans Labrador Highway

The TLH has been planned and built in phases. It is now in the third phase and, when completed, the road will

link Wabush/Labrador City to the Strait of Belle Isle. Each of the three phases of the TLH has been subject to

environmental assessment. Phase I and Phase III of the highway intersect the Churchill River valley. TLH Phase II

between Red Bay and Cartwright is outside the Project area. TLH Phase I (Labrador City/Wabush to Happy

Valley-Goose Bay) is an approximately 520 km, all-season, gravel surface highway. Field studies for the region

between Gull Island and Muskrat Falls (including terrain sensitivity, vegetation and moose wintering studies)

were done in support of the Trans Labrador Highway Muskrat Falls to Gull Island Environmental Preview Report

(Northland Associates Ltd 1980). Construction of Phase I was completed in 1992, but it was not an all-season
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A Regional ELC of the entire lower Churchill River watershed (25,214 km 2 ) was completed by combining earlier
work by Lopoukhine et al. (1977), which was updated using more recently acquired data known as Earth

Observation for Sustainable Development (EOSD) from the Canadian Forest Service (CFS 2007, Internet site).

This Landsat (30 m spatial resolution imagery) was reduced to 17 broad land-cover classes and generalized in a
GIS environment at a scale of 1:250,000.

The characteristics of the three ELCs are presented in Table 2-13. Collectively, all areas of surficial disturbance

from the Project (the Project Footprint) occur with these areas. Detailed examination of existing conditions

focuses on the lower Churchill River valley and then compared to the remainder of the lower Churchill River
watershed.

2.4.2.1

	

Riparian Habitat

Riparian habitat within the lower Churchill River watershed is composed of Riparian Meadow (0.3 percent of the

lower Churchill River valley) and Riparian Thicket (1.1 percent of the lower Churchill River valley) (Table 2-12).

Riparian Meadows occur in association with rivers, lakes and streams, mainly along the shores of relatively large

tributary flood plains. Riparian Meadows are frequently flooded and scoured by ice. The existing Churchill Falls
Power Station has altered the frequency and timing of these events and may have changed the historical
distribution or species composition of this ecotype. The associated soils are largely unaltered river sediments
that range from fine sands to coarse gravels. A thin layer of organic debris may exist in some areas that are less
frequently flooded or scoured by ice.

Table 2-13

	

Ecological Land Classifications Completed for the Environmental Assessment

Ecologl^Cal lgnii rIa5^1fiG^tiort , ^t81e

	

r _

	

?3

	

f PrIniary Data Sources_ b"

Project Area ELC 1:20,000 Total area 1,634 km2

•

	

Mapped area from lower Churchill River
shoreline to 2 km inland

•

	

Extends from immediately downstream
from Churchill Falls tailrace to Lake
Melville

High-resolution aerial
photography

LiDAR

Digital forestry data

Terrain, soils, wildlife and
vegetation field sampling

Transmission Line ELC 1:50,000 Total area 433 km2

•

	

1.6 km wide corridor

•

	

Approximately 260 km long

Publically available aerial
photography

Digital forestry data

•

	

Digital elevation models

•

	

Terrain, soils, wildlife and
vegetation field sampling

Regional Area ELC 1:250,000 Total area 25,214 km2

•

	

Southern Labrador

•

	

EOSD

Digital forestry data

The vegetation of Riparian Meadows typically consists of tall grasses, tall meadow-rue and dwarf red raspberry.

Shrubs such as sweet gale, alder and red-osier dogwood, when present, are usually less than 2 m tall. Trees do

not grow in Riparian Meadows. Several animals use the relatively uncommon Riparian Meadows as travel

corridors or for limited foraging. Herpetiles, such as northern leopard and mink frogs, use this habitat for spring

and summer habitat due to the proximity to water (Minaskuat Inc.2008g). Riparian Meadows provide important
breeding and nesting habitat for wetland sparrows such as Savannah Sparrow and Swamp Sparrow and other
bird species such as Wilson's Snipe (Minaskuat Inc 2008h).

The other riparian ecotype, Riparian Thicket is most often associated with fluvial deposits, with drainage ranging

from poor to well drained. Riparian Thicket also occurs along the shores of large rivers in areas where sediments

have been deposited at the confluence of the river and its tributaries, at bends in the river, and on islands in the
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river. Thickets are often in drier areas than Riparian Meadows and are likely a successor of the Riparian Meadow
considered in one of two scenarios:

• thickness of the deposits increases, causing the river to veer away from the Riparian Meadow; or

• river erodes its channel deeper and, the frequency and severity of scouring by ice and flood waters
decreases allowing shrubs and some trees to become established.

Over time, a dense shrub thicket establishes. Eventually, the shrub cover is replaced by trees, resulting in the
establishment of fir-white spruce forest, spruce-fir and feathermoss forest or mixedwood forest ecotypes. The
rate and course of succession are dictated by the frequency, timing and severity of flood and ice scour events,
which are, influenced by water management practices at Churchill Falls. Riparian thickets provide seasonal
foraging habitat for mammals such as moose, muskrat and beaver (Minaskuat Inc. 2008f). Several species of
birds use this ecotype as breeding habitat, including Alder Flycatcher, Song Sparrow and Yellow-rumped Warbler
(Minaskuat Inc. 2008h).

2.4.2.2

	

Wetland Habitat

Three wetland ecotypes were documented in the ELC that also comprise wetland habitat for wildlife in the lower
Churchill River valley (Table 2-12):

Fen (0.5 percent);

• Low Shrub Bog (0.2 percent); and

• Marsh (0.1 percent).

A proportion of wetlands (66 percent of total area of wetland ecotype and 1.6 percent of the lower Churchill
River valley) could not be further interpreted into wetland ecotypes- using this scale of imagery (referred to as
Unclassified).

Fens occur on decomposed or partially decomposed organic materials (peat) that usually overlay materials
previously deposited by current or historical rivers or lakes. Peat is the result of the slow decomposition of plant
material, mostly sphagnum moss, over hundreds of years in wet and acidic conditions. Fens are relatively rich in
nutrients when compared to Low Shrub Bogs and are therefore more productive in terms of vegetation growth
and diversity. Fens in the lower Churchill River valley support a mixture of sphagnum mosses, sedges and
grasses. Sedge cover can be extensive, while shrub cover is relatively sparse. Tree cover, when present, consists
of scattered balsam fir and eastern tamarack (larch). Drainage is poor and, due to high water levels, rooting
depths are shallow. Fens provide secondary and tertiary spring, summer and fall foraging habitat for large
mammals and furbearers (Minaskuat Inc. 2008f) and summer habitat for herpetiles (e.g., mink frog) (Minaskuat
Inc. 2008g). Bird species that use the Fen ecotype as nesting and breeding habitat include Lincoln's Sparrow,
Wilson's Warbler and Wilson's Snipe (Minaskuat Inc. 2008h).

Low Shrub Bogs are also wetlands located on deep peat material. They develop in depressions or on gentle
slopes. Peat and the living sphagnum moss on top of it are able to retain large quantities of water, resulting in
the development of a perched water table that receives most of its water and nutrients from rainfall or snow
melt.

The wet, acidic, low-nutrient conditions of peat are hostile to the growth of most plants and, as a result, the
productivity of Low Shrub Bogs is low in relation to other wetland ecotypes. Bogs in the lower Churchill River
valley are relatively uniform in species composition. Tree cover is sparse and consists of scattered black spruce
and larch. Shrub cover is stunted and forms a low patchy cover composed of leather-leaf and bog laurel with
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Overall, there will be a 11,865 ha increase of fish habitat as a result of the formation of the Muskrat Falls and
Gull Island reservoirs; 3,652 ha at Muskrat Falls Reservoir and 8,213 ha at the Gull Island Reservoir. A summary
of the total habitat, by habitat type, for both existing and post-impoundment within the Assessment Area is
provided in Table 4-13. The table includes the habitat that is within the direct boundary of the facilities and
reservoirs, as well as the habitat that will remain unchanged (and still accessible) to all fish species in the lower
Churchill River. As shown, there will be a net reduction in fast velocity habitat and a net increase in slower and
lacustrine habitat. This net change in habitat quantity is further assessed within the context of potential
environmental effects on the fish population within the Assessment Area (Section 4.13).

Table 4-13

	

Summary of Existing and Predicted Habitat within the Assessment Area, Churchill River

+L.

Lacustrine Man Stets

;S rl ,^

s-

Tributaiy

I
Stream total,'

F (ha) (ha)Littoral Prafunc(al
ha

Gull Island Reservoir

Existing" 287.81 5,393.07 2,398.91 2,265.98 3,094.55 661.83 271.68 388.31 16.72 14,176.36

Predicted" 444.08 14,187.79 6,275.53 588.05 92.58 792.84 241.50 368.98 0.31 22,991.66

Net Change +156.27 +8,794.72 +3,876.62 -1,677.93 -3,001.97 +131.01 =30.18 -19.33 -16.41 8,212.80

Muskrat Falls Reservoir

Existing" 0.00 0.00 5,590.41 0.00 774.26 112.39 26.42 11.78 15.11 6,530.37

Predicted" 0.00 0.00 9,262.36 57.34 0.00 832.40 20.37 7.89 1.81 10,182.17

Net Change 0.00 0.00 +3,671.95 +57.34 774.26 +720.01 -6.05 -3.89 -13.30 3,651.80

Notes:

F = Fast

A Includes available habitat within the Assessment Area

S = Slow

	

I = Intermediate

4.11.2

	

Change in Habitat Quantity during Operation and Maintenance

4.11.2.1

	

Muskrat Falls and Gull Island Reservoirs

The lower Churchill River is partially regulated by the Churchill Falls Power Station and as such, the hydrology of
the river, particularly in a temporal sense, is already altered. The biota in the river has adapted over the 35 years
since the development of the Smallwood Reservoir in response to the modified regime. The lower Churchill
River hydroelectric facilities will be operated as water in-water out, with most of the regulation and associated
water level changes maintained in the Smallwood Reservoir. There will be limited live storage capacity in the
Project reservoirs. This will result in a drawdown regime that is similar to the current conditions, albeit within an
altered water level. Due to the limited storage capacity of the Gull Island and Muskrat Falls reservoirs, the
overall flows through the reservoirs will not change.

Once the facilities are constructed and the reservoirs are impounded, the water management and operating
regime of the generation facilities will have limited environmental effect on habitat quantity because water level
fluctuations will be stable and similar in range to existing conditions.

4.11.2.2

	

Downstream from Muskrat Falls

Goose Bay has an estuarine influence on the lower Churchill River because the more saline water from Lake
Melville flushes into Goose Bay on each tidal cycle (AMEC-BAE 2001). An oceanographic study was undertaken in

1998 to describe the circulation and freshwater influence of the Churchill River in Goose Bay. At that time, the

PAGE 4-38

	

VOLUME IIA, CHAPTER 4 ENVIRONMENTAL EFFECTS ASSESSMENT - AQUATIC ENVIRONMENT



^.. NVIRONMENTAL IMPACT STATEMENT I LOWER CHURCHILL HYDROELECTRIC GENERATION PROJECT

3. possible constraints such as migration barriers and entrainment imposed by the Project on attaining the
productive capacity of the future aquatic ecosystem.

4.13.1

	

Change in Distribution and Abundance during Operation and Maintenance

The water management/operating regime of the reservoirs, as well as the operation of the facilities themselves,
may affect future fish populations within the Assessment Area.

4.13.1.1

	

Habitat Utilization

Based on the literature review, experience from the La Grande and Churchill Falls Power Station developments
and model results for the lower Churchill River, it is expected that post-impoundment habitats will be effectively
stable 15 to 20 years after inundation. By this time, the physical and chemical attributes defining productive
capacity of the post-impoundment habitats will have stabilized.

Calculations have been completed to compare pre- and post-impoundment fish utilization. These calculations
use values that quantify fish utilization for each habitat type. These values have been termed HUIs in habitat
quantification exercises (see AMEC 2001 for method details) and are based on the baseline catch data from
1998 to 2006. The species HUI values are listed in Table 2-9. The composite HUI for each habitat type is
multiplied by total habitat area to produce a HEU for each species. A summary of the total habitat, by habitat
type, for both the existing and post-impoundment conditions is provided in Table 4-15. The table includes the
habitat that is within the direct footprint of the facilities and reservoirs as well as the habitat that will remain
unchanged (and still accessible) to all fish species in the lower Churchill River; it, therefore, presents the overall
change in habitat utilization. The overall relative use of this habitat by species (represented as HEU values) is
presented in Table 4-16. A detailed description of the calculations is provided in AMEC-Sikumiut (2007). These
rankings present a relative comparison of habitat use of the fish assemblage between existing and future
conditions. As shown, the fish assemblage will have a net increase in overall use of the available habitat. The
only species that would not have a net increase will be lake chub, which will have a net decrease of 162.2 ha
HEU.

Table 4-15

	

Summary of Habitat Equivalent Units within the Assessment Area for Each Species
tiN

	

n 1.10itat,E4U14ent Onit
Sire ties ^ ^

	

Q (h

.

	

'. =

	

): NetChange
Burbot 11,570.3 17,017.6 + 5,447.3
Lake whitefish 10,992.1 15,618.6 + 4,626.5
Ouaniniche 10,565.1 14,428.3 + 3,863.2
Longnose dace" 10,481.1 12,314.3 + 1,833.2
Dwarf lake whitefish 8,654.7 11,202.6 + 2,547.9
Round whitefish , 8,454.8 10,418.1 + 1,963.3
White sucker 8,364.4 12,502.7 +4,138.3
Brook trout 8,307.7 11,276.8 + 2,969.1
Longnose sucker 7,992.9 8,518.1 + 525.2
Northern pike 7,802.0 12,338.3 + 4,536.3
Lake chub 7,673.4 7,511.2 -162.2
5culpin B 6,959.6 8,252.8 + 1,293.2
Lake trout 6,737.9 10,185.5 + 3,447.6
Threespine stickleback 6,035.4 11,895.1 + 5,859.7
A Includes pearl dace
B Includes both slimy and mottled sculpin
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al. 2004). Similarly, Curatolo and Murphy (1986) reported impaired crossing of a combined road and pipeline
corridor in Alaska, whereas Caribou more readily crossed a single road or pipeline, indicating that combined
utility corridors may adversely affect Caribou movement: Although this is of concern, both the existing and
proposed Project transmission lines occur on average 570 m (0 to 2,400 m) from the TLH, which may act as a
buffer against the combined disturbance effects of multiple and parallel linear features. Thus, an effect similar to
that observed in Norway and Alaska is not expected to occur for this Project.

Increased Predation

Predation pressure could increase during operation and maintenance. Changes in Caribou movement patterns
and subsequent fragmentation of range, as well as avoidance of disturbance features, could concentrate
individuals in undisturbed habitat where predation risk may increase. However, as indicated above, broad scale
movement across the transmission line and reservoir should not be disrupted thereby allowing continued
movement across a wide area. Traffic on the TLH and access roads may reduce crossing frequency, but it is
expected that animals will still be able to cross. Although individuals may avoid disturbance features by up to
4 km, much of the Herd's annual range remains undisturbed, which suggests that displacement caused by the
Project will not concentrate Caribou into undisturbed areas.

Changes in habitat could increase predation pressure through increases in alternative prey such as Moose and,
subsequently, wolf densities that would result in an adverse situation for Caribou. However, during operation,
the stable river valley habitat (i.e., ice as a result of the water management and operating regime) is not
expected to lead to an increase in Moose densities.

5.11.2.5

	

Red Wine Mountains Caribou Herd

Habitat Loss

No additional direct habitat loss is expected during operation and maintenance. However, sensory disturbance
for the RWM Herd will continue because of Project activities (e.g., water management and operating regime,
inspection, maintenance, repairs along transmission line, and transportation/presence and maintenance of
access roads). Operation of the generation stations and dams will involve human activity and noise; therefore,
disturbance zones of influence around these features may remain, albeit reduced. Because these are relatively
small sources of disturbance, they will not cause a measurable alteration in habitat availability in the Assessment
Area.

Similarly, disturbance will be greatly reduced around the reservoir. Anticipated disturbance along access roads is
expected to decline to levels similar to, or slightly above, baseline or is expected to be minimal because of road
reclamation. Caribou may avoid the TLH and transmission line corridor, but at levels similar to baseline.
Vegetation management along the transmission line is scheduled to occur every eight to 10 years, with
inspections intermittently from air or on the ground. Therefore, Project-related human activity will be
infrequent. Overall, at the seasonal range scale for this Herd, less than a one percent change is expected in total
habitat availability within the RWM Herd calving, post-calving and winter ranges during operation and
maintenance compared to baseline conditions (Table 5-28).

VOLUMEIIB, CHAPTER 5 ENVIRONMENTAL EFFECTS ASSESSMENT - TERRESTRIAL ENVIRONMENT

	

PAGES-67



ENVIRONMENTAL IMPACT STATEMENT I LOWER CHURCHILL HYDROELECTRIC GENERATION PROJECT

Table 5-28

	

Anthropogenic and Natural Disturbance Zones of Influence for Seasonal Ranges of the Red
Wine Mountains Caribou Herd during Baseline and Operations
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0.0
FacilitiesA NA NA 39 0.1 NA NA 25 <0.1 NA NA 101 0.2
Gull Island Reservoir NA NA 0.0 0.0 NA NA 0.0 0.0 NA NA 0.0 0.0
Muskrat Falls
Reservoir

NA NA 0.0 0.0 NA NA 0.0 0.0 NA NA 0.0 0.0

Cutblocks 1,289 3.6 1,289 3.6 858 2.4 858 2.4 2,015 4.5 2,015 4.5
Burns° 761 2.1 761 2.1 353 1.0 353 1.0 954 2.1 954 2.1
Total Disturbance 2,622 7.3 2,741 D 7.7 1,671 4.7 1,794° 5.0 2,864 6.4 2,990° 6.7
(Merged Zone of
Influence)c

A Including Project footprint; refer to Volume IA, Section 4.3
B Could only be delineated from the Forest Inventory area

c Including zone of influence around lower Churchill River
D Value includes baseline and Project zone of influence
0 Indicates Percent of the Total Seasonal Range for RWM Herd
`% = Percentage

Movement

During operation and maintenance, presence of the transmission line, access roads, and generation stations

associated with the water management and operating regime could impede Caribou movement. Project roads

are expected to have low levels of vehicle traffic during operations, and traffic volumes along the TLH should

return to levels similar to or only slightly higher than, baseline. Therefore, Caribou movement is not expected to

be impeded by roads during this Project phase and are expected return to near baseline conditions along the
TLH.

The transmission line is adjacent to an existing line and will be about 75 to 90 m wide. The parallel transmission

lines are not expected to be a barrier, especially if low shrub cover regenerates in the corridor, providing visual

cover for Caribou. Movement rates across the lines are expected to be similar to baseline conditions. Avoidance

of the existing TLH/transmission line corridor by Caribou during calving and post-calving, and possible reduced

crossing frequency, may be a result of increased human disturbance at these times or increased predation risk

as a result of habitat change along the right-of-way (from increased local Moose and wolf densities. The

additional transmission line is not expected to increase this avoidance, thus Caribou is expected to continue to

interact with this corridor at similar levels during operation and maintenance as at baseline, resulting in similar
movement patterns.

Combined utility corridors may adversely affect Caribou movement. Although this is of concern, the Project
transmission lines, both existing and proposed, occur on average 570 m (0 to 2,400 m) from the TLH. This

separation may buffer against the combined disturbance effects of multiple and parallel linear features.

Individuals are not expected to avoid the operating reservoirs, especially since Moose and, subsequently, wolf
densities may decline in the valley because of reduction in important riparian habitat. Caribou is a strong
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swimmer (Thomas and Gray 2002), and the reduced water velocity in the two reservoirs may be expected to
ease the animal's passage. In winter, the stable ice cover will have a similar effect. The most noticeable change
to Caribou movement may be the timing of crossings during reservoir freeze-up and break-up. Following
inundation, these periods are expected to start two weeks later than at baseline. The RWM Herd tends to delay
crossing the lower Churchill River until immediately before break up (I. Schmelzer, pers. comm.). This typically
occurs in mid- to late April in the Gull Island area, although the exact date of crossing may vary from year to
year. Changes in the timing of break-up may affect when individuals cross the ice. However, this would only
result in a temporary disruption of movement. This is not expected to affect access to calving sites as calving
occurs primarily in June. Overall, the effects of the reservoirs on Caribou movement during operation and
maintenance are expected to be generally positive.

Increased Predation

Movement of Caribou across the TLH corridor and reservoirs during operations and maintenance is not expected

to be greatly impeded and, for the TLH corridor, is expected to be similar to baseline conditions. In addition,
disturbance zones of influence will decrease along the reservoirs and transmission line, resulting in decreased
avoidance. Therefore, crowding of individuals into smaller areas as a result of landscape disturbance above that
occurring at baseline conditions, and a subsequent increase in predation risk, is not expected to occur. Overall,
Moose density is not expected to increase because of the Project, suggesting that wolf density and predation
pressure on Caribou will also not increase. Loss of key riparian habitat along the lower Churchill River will be
detrimental to Moose; however, reservoir clearing and the creation of early succession habitats may help
sustain regional numbers. Development of the transmission line right-of-way is not expected to substantially
increase forage availability for Moose; therefore, numbers along the corridor should not increase appreciably,
resulting in little or no increase in the local wolf population and subsequent predation on Caribou.

	

5.11.2.6

	

Moose

The water management and operating regime may affect (through water fluctuations) the quantity and quality
of forage available to Moose, but the available habitat will be similar to baseline conditions. Vegetation
management along the transmission line will not notably affect Moose distribution and abundance, other than
short term avoidance during this activity. The inspection, maintenance and repairs along the transmission line
will likely enhance summer foraging habitat for Moose, and therefore serve as an attraction. Activity associated
with the transportation/presence and maintenance of access roads will be much reduced following construction
and should not result in any further habitat loss or alteration.

	

5.11.2.7

	

Black Bear

Water management and operating regime, inspection, maintenance, repairs along transmission line, and
transportation/presence and maintenance of access roads will not notably affect Black Bear distribution and
abundance, other than short term avoidance during these activities. Vegetation management along the
transmission line will continue to maintain primary spring, summer and fall browsing habitat.

Site waste management may attract Black Bear to the Gull Island accommodations building. Waste materials
may attract bears and if rewarded with a potential food source, these individuals will continue to return to these
sites in search for more. Proper waste management procedures along with employee training will reduce or
eliminate this environmental effect. There will be little potential for attracting Black Bear during operation
because there will be few employees generating domestic waste on-site.
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5.11.2.8

	

Beaver

The water management and operating regime will influence the height of reservoir waterlines, with a maximum
drawdown of 3 m at the Gull Island Reservoir, and 0.5 m at the Muskrat Falls Reservoir. The variation within the
Gull Island Reservoir will be similar to existing conditions and not attractive for Beaver. Inspection, maintenance
and repairs along the transmission line will only occur in areas already disturbed and will likely cause only short
term avoidance during periods of activity. This right-of-way activity may enhance summer foraging habitat for
Beaver and, therefore, maintaining this structural stage of vegetation may serve as an attraction.

	

5.11.2.9

	

Marten

During the operation and maintenance phase, the water management and operating regime will influence the
height of the reservoir waterlines in a manner similar to existing baseline. This will enhance the viability of new
shorelines as travel corridors for Marten. Inspection, maintenance and repairs along the transmission line will
not affect Marten distribution and abundance as it is not preferred habitat, although there could be some
minimal human presence and disturbance for Marten in adjacent forest areas.

5.11.2.10 Porcupine

The water management and operating regime will influence the height of the waterline in a manner consistent
with existing baseline conditions. Maximum drawdown of 3 m at the Gull Island Reservoir and 0.5 m at the
Muskrat Falls Reservoir represent similar regimes (given the relative lengths of the two reservoirs). These
regimes will produce a new shoreline zone that may act as a travel corridor for Porcupine. Members of the ITKC
noted the use of shoreline habitat by Porcupine and other wildlife.

"Lots of animals get their food along the shores of the river, for example, partridge and porcupine eat
trees, the beaver eats alder. Some animals eat berries. The food that these animals eat will be affected
by the flooding" (P1.16.12.06).

(p. 88)

Vegetation management and other tasks associated with inspection, maintenance and repairs along the
transmission line will not noticeably affect Porcupine distribution and abundance. As described, the right-of-way'
vegetation clearing will likely enhance summer foraging habitat for Porcupine and, therefore, serve as an
attraction. Vegetation management along the transmission line route will continue to provide short term spring
and summer browsing habitat (grasses, forbs and other plants) established during the Project. The
transportation/presence and maintenance of access roads will interact with Porcupine, given its attraction to
roadsides (particularly during spring). This species will probably be attracted to this habitat despite the
disturbance.

5.11.2.11 Canada Goose

Spring staging options for Canada Goose will become more limited once ashkui along the lower Churchill River
are lost to more persistent and extensive ice cover on the reservoirs (as a result of the water management and
operating regime). Conversion of riverine habitat into reservoirs lowers the suitability of habitat during the
spring staging period by increasing the extent and persistence of ice cover resulting from lesser flow (Reitan and
Thingstad 1999). While open water would occur at the tailraces of dams, the nature of such habitat is different
from natural ice-free areas, and will be subject to human disturbance. However, ashkui will still be present at
mouths of tributaries, which will be at least the same size as the existing ashkui (Hatch 2007). This represents a
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change in distribution for all individuals that previously bred in wetlands that will be lost or altered by Project
operations.

Canada Goose typically breeds soon after arrival at its breeding territory, fuelled more by fat reserves than local
foraging (Wege and Raveling 1983; Bromley and Jarvis 1993). Therefore, while the loss of ashkui may cause a
shift in distribution, it is not expected to have an adverse affect on the reproductive success for Canada Goose
breeding outside of the lower Churchill River valley. Increased water depth in summer reduces the quality of
habitat for summer moulting. Loss of breeding or staging habitat will result in individuals shifting their
distribution. The extent to which this will also change abundance depends on the capacity of remnant habitat to
support displaced individuals.

Inspection, maintenance and repairs along the transmission line may cause periodic disturbance to Canada
Goose if the line crosses wetlands that offer suitable breeding habitat. Depending on the timing, duration, and
intensity of such activities, this could result in the displacement of breeding pairs and/or reproductive failure.

5.11.2.12 Surf Scoter

While large areas of open water currently occur along the lower Churchill River, survey data indicate that most
Surf Scoter are found at the confluences of major tributary rivers, including Pena's River, Minipi River, Beaver
Brook, Cache River and Metchin River. Late-nesting waterfowl species typically rely on food sources in staging
and breeding areas to maintain and enhance body condition to meet the energy demands of, reproduction.
Newbury (2001, Internet site) reported that spring staging Surf Scoter at Fig Lake within the Assessment Area
spent 30 percent of its daily activity feeding. Given that Surf Scoter selects more productive habitats at the
confluence of the tributaries, it is most likely the birds were using these sites for foraging as well as resting.

However, Surf Scoter is a relatively late spring migrant, and it is likely that even with increased extent and
persistence of ice cover because of the water management and operating regime, there will be some areas of
open water by the time most individuals arrive in the lower Churchill River valley. Waterfowl have evolved in a
dynamic environment where the distribution, extent and availability of spring staging habitat are highly variable.
Surf Scoter will likely explore and use other areas if habitat along the lower Churchill River is lost.

Regional abundance will decline if insufficient alternate staging sites occur within the lower Churchill River
watershed. It is possible that some of the Surf Scoter that rely on ashkui in the Churchill River for the longest
period are those breeding especially far north, and therefore environmental effects of the Project may extend to
individuals beyond the lower Churchill River watershed. Technical limitations prevent linking individuals that
currently stage in the Project area to those breeding in the lower Churchill River watershed. Because summer
aggregations of Surf Scoter are expected to continue on the lower Churchill River following creation of the
reservoirs, the increased water depth might reduce the quality of the habitat available.

Inspection, maintenance and repairs along the transmission line may cause periodic disturbance to Surf Scoter if
the line crosses ponds that offer suitable breeding habitat. Depending on the timing, duration, and intensity of
such activities, this could result in the displacement of breeding pairs and/or reproductive failure.

5.11.2.13 Ruffed Grouse

Water management and operating regimes in the reservoirs may encourage establishment of primary
succession species of sufficient height to attract Ruffed Grouse, in a manner consistent with fluctuations
associated with existing conditions. The relative stability of both reservoirs (compared to existing conditions) will
provide conditions for the establishment of primary habitat over 10 to 15 years. Members of the ITKC
commented on the use of shorelines by Willow Ptarmigan and other grouse.
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There will be no more partridge in the flooded area because fir boughs that they feed on will be
destroyed" (P8.7.12.06).

( p .87)
"There is lots of uapineu-mitshim (willow) at Tepiteu-shipu. This will be flooded and so there won't be
uapineu (willow ptarmigan) there" (P1.5.12.06).

( p .87)

Inspection, maintenance and repairs along the transmission line should not adversely affect Ruffed' Grouse

distribution and abundance. Note that the edge effect on each side of the right-of-way will promote the
establishment of some deciduous species. Ruffed Grouse will be attracted to roadsides, and there is disturbance
anticipated as a result of transportation/presence and maintenance of access roads; however, this disturbance
will be will be reduced compared to the construction phase.

Project operations will serve to both remove and encourage primary habitat resulting in both adverse and
positive influences for this species.

5.11.2.14 Osprey

During the operation and maintenance phase, no additional alteration or loss of nest sites is expected. However,
additional Osprey pairs are expected to move into the area of the transmission line and establish nests on
supporting structures. As well, Nalcor Energy will construct artificial towers adjacent to existing nests. This
technique has been used successfully by utility companies throughout the range of Osprey (Toner and Bancroft
1986; Ewins 1994), including along the existing transmission lines between Churchill Falls Power Station and
Happy Valley-Goose Bay.

The persistence of ice in the reservoirs and downstream of Muskrat Falls for an additional one to two weeks
(because of the water management and operating regime) may pose a concern for adjacent breeding Osprey.
Wetmore and Gillespie (1976) found a relationship between lowered reproductive success and late spring (i.e.,
ice breakup) in Labrador in the early 1970s. While recent research suggests Osprey cycle approximately every
four to five years in Labrador (Minaskuat Inc. 2008c), there still could be local effects on productivity. Hatch
(2007) estimates that ice free areas now comprise 25 percent of the entire Churchill River downstream from
Churchill Falls Power Station. During Project operation and maintenance, open water is predicted at tributary
confluences and . at the tailrace at Churchill Falls Power Station, Gull Island and Muskrat Falls. Thus, the two-
week delay plus the relative completeness of ice cover may cause a delay in some nest initiation for nest sites
adjacent to the proposed reservoirs.

The operating regime in the reservoirs will result in increases in fish populations over 20 to 30 years, followed by
stable production at or near baseline levels. Thus, the reservoirs will provide long term foraging opportunities
for Osprey.

Inspection, maintenance and repairs along the transmission line established during this Project will cause
disturbance if completed during the breeding season. There are no known Osprey nests within 800 m of this
right-of-way; however, this species will construct nests on these artificial platforms. Nalcor Energy will
implement its approved raptor protection protocol when necessary.

5.11.2.15 Wetland Sparrows

The water management and operating regime would not influence the quality of the remaining (post-
construction) primary habitat for breeding purposes. Inspection, maintenance and repairs along the
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transmission line will not noticeably affect Wetland Sparrows distribution and abundance, other than short term
avoidance during this activity.

5.11.2.16 Harlequin Duck

The water management and operating regime will influence the height of the waterline by a maximum of 3 m
within the Gull Island Reservoir, and 0.5 m within the Muskrat Falls Reservoir. While greater depths may reduce
the availability of shallow waters preferred by Harlequin Duck for feeding, individuals will rarely be on the
reservoir except during spring staging, when the extent of ice cover is likely to be a much more limiting factor.
The reservoirs will alter the hydrology of the lower Churchill River such that the approximately 60 km2 of water
currently open in early spring will become almost entirely ice-covered (Hatch 2007), except at the confluences of
tributaries and tail races at Churchill Falls Power Station, Gull Island and Muskrat Falls. These staging areas
provide recently arrived migrants with an opportunity to rebuild energy reserves prior to reaching their breeding
sites. Harlequin Duck will have available open water and not encounter additional energy costs.

Inspection, maintenance and repairs along the transmission line may cause periodic short term disturbance to
Harlequin Duck if the line crosses tributaries where suitable breeding habitat exists. Depending on the timing,
duration and intensity of such activities, they could result in the temporary displacement of breeding pairs.

5.11.2.17 Other Species of Concern

Common Nighthawk will be attracted to infrastructure as part of the operation of generation during operation
and maintenance where individuals forage on flying insects attracted to the artificially lighted areas.

Inspection, maintenance and repairs along the transmission line may cause periodic disturbance to Other
Species of Concern where it passes through suitable breeding habitat. Depending on the timing, duration, and
intensity of such activities, they could result in the displacement of breeding pairs and/or reproductive failure.

5.12

	

Environmental Effects Assessment - Change in Health

During construction, the potential for direct health-related effects on Kls is limited to Black Bear, which may
interact with possible contaminants associated with site waste management and camp operations.

After construction, there will be an increased potential for bioaccumulation of methylmercury for Kls that feed
on aquatic organisms. To evaluate this possible impact to health, an ecological risk assessment was completed
for two species considered vulnerable to methylmercury (Osprey and otter). Hazard Quotient (HQ) was the
measurable parameter. Other Kls less exposed to methylmercury were also compared to the HQ.

5.12.1

	

Change in Health during Construction

Site waste management and camp operations during the construction phase may affect the health of Black Bear
if animals are continually attracted to areas of food preparation and waste management. Proper management
of site waste and camp operation facilities will minimize the environmental effects of the Project on Black Bear
health (i.e., shift from natural diet and dependency on garbage).

Protocols will be included in the EPP for Black Bear management, awareness and training of personnel. Electric
fencing may be installed around camp facilities and other sites, as appropriate. A nuisance Black Bear
management program will be included in the EPP.
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Moose exposure to methylmercury will be limited because it is an herbivore (Tremblay and Lucotte 1997).
Caribou as a herbivore would also have limited exposure. Members of the ITKC; however, expressed concern
regarding this interaction.

"The food that the caribou eat will be contaminated. They will eat something that floats in the water. In
the winter, it will be frozen and the caribou will walk around and eat the moss that is affected by the
stuff that floats in the water. They eat the plants that grow early in spring, the plants that grow near the
reservoir. They will drink the water from the reservoir" (P1.5.12.06).

(p. 86)

Black Bear and Marten exposure is also limited, because their diets comprise primarily terrestrial mammals.
Beaver is an exception to these herbivores given its activity in aqueous environments. However, there are
relatively few existing colonies in riparian areas now (and few predicted to exist in the reservoirs). Note that an
ERA for another semi-aquatic furbearer, otter, was also completed by Minaskuat Limited Partnership (2008). The
results were also not of concern for this predator. Given that, there would be less concern for Beaver
ecologically, there is a low probability of adverse effects for this KI. Canada Goose will be exposed to
methylmercury only while feeding within the reservoirs; the reduced suitability of this habitat following
inundation may limit exposure in the short term. However, Canada Goose could have greater exposure if it is
attracted by new wetland habitat (for Wetland Sparrows and related species) along the reservoir shoreline. Such
contamination would not be an issue for Surf Scoter at its breeding sites, but the species will be vulnerable
during any time spent on the reservoirs, either in spring or later in the year. Harlequin Duck may be less exposed
to methylmercury from the Project than many other waterfowl species, because it is expected to spend minimal
time on the reservoir, and contamination will not extend to the tributaries where it nests. Rusty Blackbird and to
a lesser extent, Common Nighthawk, may be exposed to methylmercury contamination through its aquatic diet.
Exposure will be limited to the small number of individuals in the population feeding on insects that are part of
the aquatic food web in the reservoirs.

Water management, operating regime and site waste management may result in changes to individual Black
Bear health during operation and maintenance phase. Black Bear may continue to forage at waste management
sites and protocols will be included in the Operation EPP for Black Bear management, awareness and training of
personnel. Electric fencing will exist around facilities and other sites, as appropriate. A nuisance Black Bear
management program will be included in the EPP.

5.13

	

Environmental Effects Assessment - Mortality

Mortality during Project construction could occur through vehicle collisions, by drowning during inundation of
the reservoirs, or indirectly as a consequence of increased access resulting in hunting and/or trapping. The
measurable parameter for evaluating this effect is the number of fatalities as a proportion of the population
present in the Assessment Area. All roads will have appropriate speed limits posted and the EPP will outline
hazards associated with wildlife near roadsides. Project personnel will not be permitted to possess firearms
while on site and a no harvesting policy will be implemented, so effects from increased hunting/trapping
pressure resulting from increased access will exclude on-site personnel. Black Bear could also suffer mortality if
individuals become attracted to areas of worker facilities and if relocation attempts are unsuccessful. As a last
resort, and only if the safety of workers is being compromised, an animal may be euthanized. Members of the
ITKC expressed concern regarding Porcupine and Project effects that may cause mortality.
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affected, and Moose has already shown considerable adaptation to the Labrador winters during its recent
population expansion, the population is expected to remain sustainable. Therefore, the residual environmental
effect during construction is considered not significant (Table 5-31). Further details are provided in Appendix
Table lIB-A-5.

Table 5-31

	

Summary of Residual Environmental Effects Assessment for Moose

Crlte ji CojIstructfon Phas

	

=; q k O eratlon and Maintenance Phase

Nature Adverse Adverse

Magnitude Moderate Moderate

Geographic Extent Local Local

Duration / Frequency Permanent, Regular Basis Permanent, Regular Basis

Reversibility Reversible Irreversible

Ecological Context Undisturbed Disturbed

Certainty High High

Significance Not Significant Not Significant

Likelihood Not applicable Not applicable

Notes:

As the residual adverse environmental effect is not significant, there will be no change in species richness, and therefore no change in
biodiversity

Methods explained in Volume IA, Chapter 9

Criteria defined in Sectidn 5.5

5.14.3.2

	

Operation and Maintenance

During operation and maintenance, no habitat loss or alteration will occur in undisturbed areas. The distribution
of Moose during construction would adjust to the changes on the landscape and stabilize as displaced
individuals establish in new areas. The regrowth of riparian and successional vegetation in areas disturbed
during construction may attract Moose as forage. The water management and operating regime would interact
with shoreline habitat and aquatic plants that may serve as forage habitat for Moose. Although there will be a
reduced number of Moose in the Churchill River valley, a moderate portion of the Assessment Area population
could continue to interact with activities and be exposed to adverse environmental effects.

Although methylmercury levels are a potential issue for Moose, environmental effects are limited because
baseline research indicated they rarely feed at lower elevations in the river valley during summer (Minaskuat
Inc. 2009c) when they would be consuming aquatic vegetation. Further, an ERA on Osprey demonstrated that
even the most susceptible species (i.e., top order predators) are at low risk of bioaccumulation to elevated
levels.

Vegetation management along the transmission line will cause some temporary disturbance on an irregular
basis, especially where individuals pass through wetland habitat. While temporary access roads will not exist
(following rehabilitation) at the end of the construction phase, the remaining permanent roads to the two
reservoir facilities will nonetheless represent an increase in access and traffic over baseline conditions, and the
transmission line will provide ongoing access to ATVs and snowmobiles. As a result, hunting pressure is likely to
remain elevated compared to present levels. However, mortality can be limited through management of hunting
levels and other mitigation efforts. Vehicle collisions will occur but at a reduced level coincident with the
reduced traffic associated with the operation and maintenance phase. Therefore, the environmental effect of
the Project on Moose during this phase is considered not significant (Table 5-31). Further details are provided in
Appendix Table IIB-A-S.
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Black Bear is a generalist with a broad array of habitat and food types that makes it less susceptible to habitat
fragmentation (Swihart et al. 2003). Collectively, the residual environmental effects of the Project on Black Bear
during construction will not jeopardize the sustainability of the population and therefore are considered
not significant (Table 5-32). Further details are presented in Appendix Table IIB-A-7.

Table 5-32

	

Summary of Residual Environmental Effects Assessment for Black Bear

Criteria

Nature

Cons ucilon Phase

Adverse

ratlbnand 1^ ii''nteliairce Phase

Adverse

Magnitude Low Low

Geographic Extent Local Local

Duration / Frequency Permanent, Regular Basis Permanent, Regular Basis

Reversibility Reversible Irreversible

Ecological Context Undisturbed Disturbed

Certainty High High

Significance Not Significant Not Significant

Likelihood Not applicable Not applicable

Notes:

As the residual adverse environmental effect is not significant, there will be no change in species richness, and therefore no change in
biodiversity

Methods explained in Volume IA, Chapter 9

Criteria defined in Section 5.5

5.14.4.2 Operation and Maintenance

During operation and maintenance, no further habitat loss or alteration will occur in undisturbed areas. The
distribution of Black Bear as a result of construction activities (e.g., reservoir preparation, impoundment) will
adjust to the changes on the landscape and stabilize as individuals establish new territories. The water
management and operating regime will influence shoreline habitat, but will not affect movement of individuals.
Occasional disturbance during operation and maintenance will likely occur during vegetation management along
the transmission line. This activity will continue over the life of the Project and could cause temporary
displacement and distribution. Such activities will occur over a relatively small area (compared to that of
construction activities), and are reversible. Foraging opportunities may be more limited, resulting in increased
energy expenditures. There is a possible contamination hazard if individuals feed on contaminated berries or
other vegetation near sewage and waste treatment areas, if those areas do not restrict access.

While temporary access roads will be rehabilitated to a natural state at the end of construction phase, the
remaining permanent roads to the Muskrat Falls and Gull Island facilities will represent an increase in access and
traffic over baseline conditions, and the transmission line will provide ongoing access (essentially the same as
currently exists) for ATVs and snowmobiles. As a result, hunting pressure is likely to remain elevated compared
to present levels. Similarly, there will remain a risk of human interactions at Project facilities; however, these will
be less compared to the construction phase. The residual environmental effects of the Project on Black Bear
during operation and maintenance are of low magnitude and are considered not significant (Table 5-32).
Further details are presented in Appendix Table IIB-A-7.

5.14.5

	

Residual Environmental Effect - Beaver

A summary of the significance of residual environmental effects of Project activities on Beaver is presented
below. The environmental effects ratings in terms of change in habitat are determined for the existing colonies.
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5.14.11.2 Operation and Maintenance

During operation and maintenance, no further nest or habitat loss or alteration is anticipated in undisturbed
areas. Approximately 10 percent of the known Osprey nests in the Assessment Area may be relocated. This
relocation will likely result in accruing long term benefits (stable platform and greater reproductive success and
output). The relatively stable water management and operating regime will encourage establishment of wetland
and riparian habitat, possibly causing some short term disruption to foraging opportunities and a minor shift in
the distribution of Osprey. More important may be the delay in breeding for nests adjacent to the reservoirs due
to one- to two-week delays in ice breakup. The persistence of ice on the reservoirs may influence nest initiation
and foraging. A delay of the breeding season due to a late spring melt will result in increased energy
expenditures or reduced reproductive success.

As a top predator within the aquatic food web, Osprey will accumulate methylmercury that will result from
inundation, but based on the results of the ERA, there are no adverse environmental effects predicted on the
species' productivity.

Vegetation management and inspection/repairs along the transmission line will follow EPP procedures around
active nests, as it is likely that some individuals will occupy transmission line structures. However, such
disturbances will be temporary, with the potential to mitigate at least some of them through shifting work to
outside of the breeding season, when possible.

The magnitude of residual environmental effects of operation and maintenance will be high but are of a positive
nature. As with those of the construction phase, the environmental effects are considered not significant
(Table 5-39). Further details are presented in Appendix Table IIB-A-21.

5.14.12

	

Residual Environmental Effect - Wetland Sparrows

A summary of the significance of residual environmental effects of Project activities on Wetland Sparrows is
presented below. The environmental effects ratings in terms of change in habitat are determined for primary
breeding habitat.

5.14.12.1 Construction

The main environmental effect will be the loss of Wetland Sparrow breeding habitat within the Terrestrial
Environment Assessment Area due to the creation of reservoirs. These sites will not be disturbed during
reservoir preparation until they are inundated in the fall (following the breeding season). There will be a loss of
approximately 60 percent of primary habitat within the lower Churchill River valley. There will be an additional
16 km2 of habitat cleared due to temporary and permanent access roads that would extend beyond the valley
and connect with the TLH. The exact location of the access roads, and therefore the quantity and quality of
habitat altered or lost, is not known at this time, but is expected to be minor in comparison with the effects of
impounding. It was not possible to delineate primary habitat beyond the lower Churchill River valley (Regional
ELC scale) in the remainder of the Assessment Area. While other primary habitat undoubtedly exists elsewhere
in the watershed, it is limited in abundance. This limitation suggests that the magnitude of site-specific and local
activities is high during construction. Only the environmental effects from transmission line construction would
be reversible. This change in habitat quantity and quality will result in similar effects (i.e., magnitude, geographic
extent, duration, reversibility and ecological context) for distribution and abundance of Wetland Sparrows, with
both expected to result in a population decline. Changes in health may occur in situations where animals
displaced temporarily or permanently occupy new habitats, potentially of lower quality. The resulting changes in
territory size and range may also increase the vulnerability of individuals to predation.
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"There is lots of uapineu-mitshim (willow) at Tepiteu-shipu. This will be flooded and so there won't be
uapineu (willow ptarmigan) there" (P1.5.12.06).

"Feeding grounds for geese will be flooded, e.g. at the mouth of Tepiteu-shipu where there is a good
feeding area for geese (P7.5.12.06). There won 't be any ushatshiss (places where there are always
geese). The nishk (Canada goose) will feed somewhere else because their feeding area will be
underwater" (P1.5.12.06).

"Young ducks won't find a place to rest on the reservoir. Geese can survive as well, but they won't be in
the reservoir" (P8.7.12.06).

"The fish eat in the water, and they will eat contaminants in the water. Expressed as mitshu tshekuanu
(eat something) that will make them sick" (P5.5.12.06).

"Innu will not be able to eat the fish" (P5. 5.12.06)

The construction fuel spills will go in the water (P1.24.1.07)

(p. 87)

"The flooding will not be as bad as Meshikamau, but it will be 'contaminated'. We won't be able to drink
the water. We won't be able to use the animals and fish" (P1.24.1.07).

"Lots of animals get their food along the shores of the river, for example, partridge and porcupine eat
trees, the beaver eats alder. Some animals eat berries. The food that these animals eat will be affected
by the flooding" (P1.16.12.06).

(p. 88)

Change in Fish and Wildlife Habitat

Altered flow and water levels resulting from impoundment and water management will affect ice formation and
breakup. This can affect some wildlife species that use the ice, as well as migratory waterfowl that use open
water areas during ice breakup. Thus, altered flow and water levels could result in reduced opportunity for
hunting, particularly migratory birds. In addition, animal species may move into new habitat created by the
reservoirs, resulting in new opportunities for trapping. Species-specific environmental effects related to
distribution are discussed in Volume IIA, Chapter 4 and Volume IIB, Chapter 5. Game species currently present in
the Assessment Area will continue to be distributed throughout.

Inspection and maintenance activities along the transmission line, including vegetation management, could
result in a change in habitat types and wildlife species that occupy the corridor. Species such as porcupine and
other smaller game prefer this habitat type, potentially providing new opportunities for hunting these species.
Other species such as black bear do not prefer this habitat type and hunting opportunities for these species may
be reduced. Species-specific environmental effects related to terrestrial habitat alteration are discussed in
Volume IIB, Chapter 5.

In addition, the riparian zone in each reservoir will be prepared so as to encourage the rapid development of
shrubs and vegetation restoring a natural near-shore zone, where hunting and trapping can occur.

Hunting/Trapping Areas

There will be no further loss of hunting/trapping 'areas as a result of the Project during the operation and
maintenance phase.
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Delbert Guerin, Joseph Becker, Eddie
Campbell, Marg Charles, Gertrude Guerin
and Gail Sparrow suing on their own behalf
and on behalf of all the other members of the
Musqueam Indian Band Appellants;

and

Her Majesty The Queen Respondent;

and

The National Indian Brotherhood Intervener.

Filc No.: 17507.

1983: June 13, 14; 1984: November I.

Present: Laskin C.J. • and Ritchie, Dickson, Beetz,
Estcy, McIntyre, Chouinard, Lamer and Wilson JJ.

ON APPEAL FROM THE FEDERAL COURT OF

APPEAL

Indians -- Reserve lands - Surrender - Lease
entered by Crown on Band 's behalf - Lease bearing
little resemblance to terms approved at surrender meet-
ing - Whether or not breach of fiduciary duty, breach
of trust. or breach of agency -- Indian Act. R.S.C.
1932, c, 149, s. 18(1) - Trustee Act, R.S.B.C. 1960, c.
390, s. 98 (now R.S.B.C. 1979. c, 414).

An Indian Band surrendered valuable surplus reserve
lands to the Crown for lease to a golf club. The terms
obtained by the Crown, however, were much less favour-
able than those approved by the Band at the surrender
meeting. The surrender document did not refer to the
lease or disclose the terms approved by the Band. The
Indian Affairs Branch officials did not return to the
Band for its approval of the revised terms. indeed, they
withheld pertinent information from both the Band and
an appraiser assessing the adequacy of the proposed
rent. The trial judge found the Crown in breach of trust
in entering the lease and awarded damages as of the
date of the trial on the basis of the loss of income which
might reasonably have been anticipated from other pos-
sible uses of the land. The Federal Court of Appeal set
aside that judgment and dismissed a cross-appeal seek-
ing more damages.

The Chief Justice took no part in the judgment.

Delbert Guerin, Joseph Becker, Eddie
Campbell, Marg Charles, Gertrude Guerin et
Gail Sparrow, en leur nom personnel et au
nom de tous les mitres membres de la bande

. indienne Musqueam Appelants;

et

Sa Majeste La Reine Intimee;

e et

The National Indian Brotherhood
Intervenante.

N° du grcffc: 17507.
c

1983: 13, 14 juin; 1984: I" novcmbrc.

Presents: Lc juge en chef Laskin • ct 1cs juges Ritchie,
Dickson, Bcctz, Estcy, McIntyre, Chouinard, Lamer at
Wilson,

J
EN APPEL DC LA COUR D 'APPEL FEDERALE

Indiens - Terre: dune reserve - Cession - Bail
conclu au nom de la bande par Sa Majeste - Condi-

e lions du bail conclu Iris differences de celles approu-
vees a I'assemblee de la cession - Y a-t-;l eu manque -
ntent a des obligations de fiduciaire ou manquement a
des obligations de mandatairel - Lei sur !es Indiens,
S.R.C. 1952. chap. 149, art. 18(1) - Trustee Act,

J R.S.B.C. 1960. chap. 390, art. 98 (maintenant R.S.B.C.
1979, chap. 414.)

Unc band; indicnnc a cede des surplus de tcrre de
grandc valcur a Sa Majcstc pour quc ccllc-ci lcs louc i
un club do golf. Ccpcndant, les conditions du bail con-

8 senti par Sa Majeste etaicnt bcaucoup moins favorables
quc ccllcs approuvecs par la bandc a 1'asscmblcc de In
cession, L'acte de cession nc mcntionne ni lc bail ni lea
conditions approuvees par In bandc. Les fonctionnaires
de la direction des Affaires indiennes ne son' pas retour-

h ncs devant la bandc pour qu 'cllc approuve les nouvelles
conditions. En fait, ils ont cache des rcnseigncments
utilcs a la bandc ct a an evaluatcur charge do determi-
ner si le loycr propose etait adequat. Lc juge do pre-
miere instance a conclu quc Sa Majeste avail manque a

i ses obligations de fiduciairc en signant lc bail at it a
accordc des dommages-interets calcules a la date du
process en fonction do la pert; du revenu qu'on aurait pu
raisonnablement s'attcndrc is firer d'autrcs utilisations
possibles des tcrrcs. La Cour d'appcl fcderale a infirmc
cc judgment ct rcjcte 1'appcl incident visant

	

faire
augmcntcr lc mordant dcs dommagcs-interets.
-

'Le Juge en chef n'a pas pris part au jugcmcnt.
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Held: The appeal should be allowed.

Per Dickson, Beeeta, Chouinard and Lamer JJ.: The
Indians' interest in their land is a prc-cxisting legal right
not created by the Royal Proclamation of 1763, by s.
18(1) of the Indian Act, or by any other executive order
or legislative provision. The nature of the Indians' inter-
est is best characterized by its inalienability, coupled
with the fact that the Crown is under an obligation to
deal with the land on the Indians' behalf when the
interest is surrendered.

ArrEr: Le pourvoi est accucilli.

Les jugcs Dickson, Bcctz, Chouinard et Lamer: Lc
droit qua Ies Indians ont sur Icurs tcrrcs cat un droit, en
common law, qui existait dcja ct qui n'a 6t6 cree ni par

a In Proclamation royaic dc 1763, ni par lc par 18(1) do la
Loi sur les Indiens, ni par aucune autrc disposition
legislative ou ordonnance du pouvoir exCcutif. Lc droit
des Indiens se distinguc surtout par son inalienabilit6 et
par It fait que Sa Majeste est tenuc d'administrer Ies

b terres pour It compte des Indiens lorsqu'il y a eu cession
de ce droit.

The nature of Indian title and the framework of the
statutory scheme established for disposing of Indian
land place upon the Crown an equitable obligation,
enforceable by the courts, to deal with the land for the
benefit of the Indians. Successive federal statutes
including the present Indian Act provide for the general
inalienability of Indian reserve land, except upon surren-
der to the Crown. The purpose of the surrender require-
ment is to interpose the Crown between the Indians and
prospective purchasers or lessees of their land so as to
prevent the Indians from being exploited. Through the
confirmation in s. 18(1) of the Indian Act of the
Crown's historic responsibility to protect the interests of
the Indians in transactions with third parties, Parlia-
ment has conferred upon the Crown a discretion to
decide for itself where the Indians' best interests lie.
Where by statute, by agreement or perhaps by unilateral
undertaking, one party has an obligation to act for the
benefit of another, and that obligation carries with it a
discretionary power, the party thus empowered becomes
a fiduciary. Equity will then supervise the relationship
by holding him to the fiduciary's strict standard of
conduct.

Section 18(1) of the Indian Act confers upon the
Crown a broad discretion in dealing with the surren-
dered land. In the present case, the document of surren-
der confirms this discretion in the clause conveying the
land to the Crown. When, as here, an Indian Band
surrenders its interest to the Crown, a fiduciary obliga-
tion takes hold to regulate the manner in which the
Crown exercises its discretion in dealing with the land
on the Indians' behalf. The Crown's agents promised the
Band to least the land in question on certain specified
terms and then, after surrender, obtained a lease on
different terms which was much less valuable. The
Crown was not empowered by the surrender document
to ignore the oral terms which the Band understood
would be embodied in the lease. After the Crown's
agents had induced the Band to surrender its land on the

La nature du titre des Indiens at les modalites prCvues
par In Loi relativemcnt a 1'alienation de Icurs terres
imposent a Sa Majeste unc obligation d'equity, exicu-

c toire en justice, d'utiliscr acs terres au profit des Indiens.
Des lois federates succcssivcs dont l'actucllc Loi sur les
Indiens prevoicnt l'inalicnabiliti genet-ale des terres des
reserves indicnncs, sauf dans lc ens d'unc cession a Sa
Majeste. L'exigcncc d'unc cession vise a interposer Sa

d Majeste cntrc Ies Indiens ct tout achcteur ou locataire
eventual de !curs terms, de manierc a empecher que les
Indiens se fasscnt exploiter. En confirmant au par. 18(1)
de la Loi sur les Indiens la responsability historique qui
incombe a Sa Majeste de proteges lea droits des Indiens
dans les operations avcc dca tiers, lc Parlcment a confcrc
a Sa Majcstc lc pouvoir discrctionnairc de decider clle-
memc cc qui cst vraimcnt lc plus avantagcux pour les
Indiens. Lorsqu'unc loi, un contrat ou pcut-titre un
engagement unilateral impose a unc partic ('obligation

j d'agir au profit d'une autrc partic ct quc cettc obligation
cat assortic d'un pouvoir discrctionnairc, la partic inves-
tic de cc pouvoir deviant un fiduciairt. L'equity vient
alors exercer un contrdic sur cc rapport en imposant a la
partic en question l 'obligation dc satisfairc aux normes

g striates dc conduitc auxqucllcs lc fiduciairc cst tenu dc
se conformer.

Le paragraphc 18(1) de la Loi sur les Indiens conferc
a Sa Majeste un large pouvoir discrctionnairc relative-
men' aux tcrrcs ccdecs. En la prescntc especc, I'actc de

b cession confirme 1'existcnce de cc pouvoir discretion-
naire dans la clause qui prcvoit la cession des terms Sa
Majeste. Lorsque, comma c'cst lc cas en I ' espacc, unc
bande indiennc cede son droit 3 Sa Majeste, ccla fait
naitre une obligation de fiduciairc qui impose des limiter

i a la manierc dont Sa Majeste pout exercer son pouvoir
discretionnairc en utilisant les tcrrcs pour lc camptc des
Indiens. Les mandataires de Sa Majeste ont promis a la
bande de loucr les terres en cause a certaincs conditions
precises et, aprIts In cession, ils ont conchs un bail dont

j les conditions etaient diffcrentes et bcaucoup moms
avantageuses. L 'acte de cession n 'autorisait pas Sa
Majeste Is ignorer les conditions verbales qui, scion cc
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The Band's action is not barred by tither the Statute
of Limitations. R.S.B.C. 1960, c. 370, or the equitable
doctrine of lashes.

Per Ritchie, McIntyre and Wilson Ji.. The Crown
acted in breach of its fiduciary duty when it "barrelled
ahead" with a lease unacceptable to its cestui que trust.
The Crown owed a fiduciary duty-not a mere political
obligation-to the Band arising from its control over the
use to which reserve lands could be put. The Crown's
discretion in deciding these uses was limited to those
which were " ... for the benefit of the Band". This
fiduciary duty, although recognized by s. 18(1), existed
independently of the section. Although the limited
nature of Indian title meant that the Crown was not a
trustee of the lands themselves under s. 18(1) it did not
preclude its owing a fiduciary duty to the Band with
respect to their use. This fiduciary duty, upon surrender,
crystallized into an express trust of the land for the
purpose specified.

While the surrender document was silent as to the
terms of the lease the Crown was well aware of these
terms and could not hide behind the language of its own
document.

Although there was a withholding of information by
Indian Affairs personnel which amounted in the circum-
stances to equitable fraud, it did not, in the absence of
dishonesty or moral turpitude, give rise to an action for
deceit at common law or support a claim for punitive
damages. It did, however, disentitle the Crown to relief

quc la bandc avail cru comprcndrc, scraicnt incluscs
clans le bail. Apres quc lcs mandataires de Sa Majcste
curcnt amcne la bandc it ceder scs tcrrcs cn lui laissant
entendre gti'ellcs scraicnt lout:cs a ccrtaincs conditions,
it strait deraisonnable de pcrmcttrc a Sa Majeste d'igno-
rer tout simplement ccs conditions. L'equity nc sanction-
nera pas une conduite peu scrupuleuse de la part d'un
fiduciaire qui dolt faire prcuve d'unc loyaute absolue
envers son commettant. En signant, sans consultation,
un bail beaucoup moins avantagcux quc cciui promis, Sa
Majeste a manquc a son obligation do fiduciaire cnvcrs
la bandc et ells doit done rcparer la perte subic par suite
de cc manqucmcnt. Lc montant des dommagcs-interets
dolt etre determine par analogic avcc Ics principes du
droit des liducies. Le jugs dc premiere instance a pris cn
consideration sous Ica elements do prcuvc pcrtinents ct
son jugement nest entache d'aucunc crrcur dc principc:
le montant des dommages-interets qu'il a fixc doit donc
ctre adopte.

L'action de la bandt n'est pas prescrite en vertu de la
Statute of Limitations, R.S.B.C. 1960, chap. 370, ct it
n'y a pas lieu dc la rejeter en vertu de la doctrine
d'equity du manquc do diligence.

Les jugcs Ritchie, McIntyre et Wilson: Sa Majeste a
manquc a scs obligations do fiduciaire en s 'cmpressant
de signer un bail a des conditions inacceptabics pour son
cestui que trust. Sa Majcstc a unc obligation dc fidu-
ciaire, ct non unc simple obligation politique, envers la
bandc a cause du contr8ic qu 'clic excrcc sur I 'utilisation

f qui pout etrc fake des tcrres des reserves. Le pouvoir
discretionnaire quc possdde Sa Majestc de decider de ccs
utilisation se Hittite a cellos qui sont a ... au profit dc la
bandc•. Bien que lc par. 18(1) rcconnaissc ccttc obliga-
tion, celle-ci existe indCpendamment de ce paragraphc.
Mcmc si la nature limiter du titre indicn fait quc Sa

g Majeste n'est pas fiduciaire des terms mimes cn vertu
du par. 18(1), cola n'a pas pour cffct d'ecartcr ('obliga-
tion de fiduciaire qu'ellc a envers la bandc rclativcmcnt
a I'utilisation dc ccs tcrrcs. Ccttc obligation de fiduciaire

b s'est cristallisCe, par suite de la cession, en une fducie
explicitc visant Its terms pour lcs tins specifiers.

Mime si I'acte de cession emit mutt quant aux condi-
tions du bail, Sa Majeste trait parfaitcmcnt au courant
de ccs conditions et tile ne pouvait se refugier derriere lc
texte de son propre document.

Mcrae s' il y a cu dissimulation de renscignemcnts par
le personnel des Affaires indicnnes, qui clans lcs circons-
tances equivaut a une fraude d 'equity, tile ne pout, en
('absence de malhonnetetc ou do turpitude morale,
donner lieu a une action pour tromperic en common law
ni justifier unc reclamation dc dommages-interets puni-
tifs. Elle empeche cependant Sa Majeste d 'etre cxonercc

understanding that the land would be leased on certain
terms, it would be unconscionable to permit the Crown
simply to ignore these terms. Equity will not counte-
nance unconscionable behaviour in a fiduciary whose
duty is that of utmost loyalty to his principal. In obtain-
ing without consultation a much less valuable lease than
that promised, the Crown breached the fiduciary obliga-
tion it owed to the Band and it must make good the loss
suffered in consequence. The quantum of damages falls
to be determined by analogy with principles of trust law.
The trial judge considered all the relevant evidence and
his judgment disclosed no error of principle: his award
should therefore be adopted.

a

b

c
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for breach of trust under s. 98 of the Trustee Act.

The lost opportunity to develop the land for a lengthy
period was to be compensated as at the date of trial
notwithstanding the fact that market values may have
increased since the date of the breach. In equity, the
presumption is that the Band would have wished to
develop its land in the most advantageous way possible
during the period covered by the unauthorized lease.
The damage issue was properly approached on the basis
of a lost opportunity for residential development and,
absent an error of principle, this Court should not
interfere with the quantum of damages. There was no
reason to interfere with the decision to refuse pre-judg-
ment interest and to award post-judgment interest at the
statutory rate.

Per Estcy 1.: The essence of an agent's position is that
he is only an intermediary between two other parties.
Here, an agency prescribed by Parliament existed and
the agent (the Crown) was bound in all its actions to
serve only the interest of the native population whose
rights alone arc the subject of the protective measures of
the statute. That the agent and principal were pre-
scribed by statute neither detracted in law from the
agent's legal capacity to act as agent nor diminished the
rights of the principal to call upon the agent to account
for the performance of the mandate. Indeed, the princi-
pal was even more secure in his rights than in situations
absent a statutorily prescribed agency, for, although the
statute restricts the choice of agent, it nowhere protects
the agent from the consequence in law of a breach of the
agency. The damages awarded by the trial judge were in
no way affected by ascribing the resultant rights in the
plaintiff to a breach of agency.

Calder v. Attorney General of British Columbia,
[1973j S.C.R. 313. applied; Re Dawson: Union Fidelity
Trustee Co. v. Perpetual Trustee Co. (1966), 84 W.N.
(Pt. I) (N.S.W.) 399; St. Catherine's Milling and
Lumber Co. v. The Queen (1888), 14 App. Cas. 46;
Johnson v. M7ntosh, 8 Wheaton 543 (1823), con-
sidered: Kinloch v. Secretary of State for India in
Council (1882). 7 App. Cas. 619; Tito v. Waddell (No.
2), 11977) 3 All E.R. 129: Civilian War Claimants
Association. Ltd. v. The King, (1932) A.C. 14; Hereford
Railway Co. v. The Queen (1894), 24 S.C.R. I, distin-
guished. Smith v. The Queen, (1983) 1 S.C.R. 554;
Robertson v. Minister of Pensions, (1949) 1 K.B. 227;
Lever Finance Ltd. v. Westminster (City) London Bor -
ough Council, (1971) 1 Q.B. 222; Kitchen v. Royal Air

du manqucment a ses obligations de fiduciairc en appli-
cation de fart. 98 de la Trustee Act.

La pate de la possibilite d'amenagcr lea tcrres pen-
dant une longue periode doit acre compensee scion sa

a valeur A la date du prods mime si la valeur marchande
a pu augmenter depuis la date du manquement. En
equity, it faut presumer quc la bands aurait voulu
amenager ses terms de la fagon is plus avantageuse
possible pendant la periods visit par le bail non autorise.
La question des dommages-interets a eta abordec, 3
juste titre, en fonction de la ptrte de la possibilite de
prodder I un amenagement residentiel et, en l'absence
dune errcur de principe, cette Cour ne dolt pas modifier
le montant des dommages-interets. II n'y a pas de raison

•
de modifier Is decision de refuser des interets avant
jugcment et d'adjuger des interets apre.s jugement au
taux legal.

Le jugs Estcy: Le mandataire scrt essentiellement
d'intermediaire antra delta autres parties. En I'espece, it

d y avait un mandat prescrit par lc Parlement et tous les
actcs du mandatairc (savoir Sa Majeste) dcvaicnt scrvir
uniquement Its interets do la population autochtone dont
Its droits font souls 1'objet des dispositions protectriccs
do Is Loi. Lc fait que la Loi designe It mandatairc et lc

e mandant ne diminue ni la capacite du mandataire d'agir
en cette qualite ni It droit du mandant d'exiger que It
mandataire rendc comptc de I'cxecution du mandat. En
fait, lea droits du mandant sont mime micux garantis
qu'ils ne It scraicnt en l'abscncc d'un mandat prescrit

f par la Loi, car mcrne si la Loi limits le choir du
mandataire, elk n'offre 3 cc dernier aucune protection
contre fu consequences juridiqucs dune violation des
obligations decoulant du mandat. Cc nest pas parse
qu'on impute It droit d'action des dcmandcurs tine
violation des obligations du mandataire qu'il y a lieu do
modifier It montant des dommages-interets accordes par
lc just de premiere instance.

Jurisprudence: arrCt suivi: Calder c. Procureur gene-
ral de la Colombie-Britannique, 11973) R.C.S. 313;

6 arras examines: Re Dawson; Union Fidelity Trustee Co.
v, Perpetual Trustee Co. (1966), 84 W.N. (Pt. I)
(N.S.W.) 399; St. Catherine's Milling and Lumber Co.
v. The Queen (1888), 14 App. Cas. 46; Johnson v.
M'Intosh, 8 Wheaton 543 (1823); distinction faitc aver

i lea art-6.s: Kinloch v. Secretary of State for Indio In
Council (1882), 7 App. Cas. 619; Tito v. Waddell (No.
2), [1977) 3 All E.R. 129; Civilian War Claimants
Association, Ltd. v. The King, [1932) A.C. 14; Hereford
Railway Co. v. The Queen (1894), 24 R.C.S. 1; areas
mentionnes: Smith c. La Reins., [1983) 1 R.C.S. 554;
Robertson v. Minister of Pensions, [1949] I K.B. 227;
Lever Finance Ltd. v. Westminster (City) London
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Force Association, (1958] 1 W.L.R. 563; Fates v.
Canada Permanent Trust Co., [1977] 2 S.C.R. 302;
Toronto-Dominion Bank v. Uhren (1960), 32 W.W.R.
61; Bartlett v. Barclays Bank Trust Co. (No. 2), [1980]
2 All E.R. 92; McNeil v. Fultz (1906), 38 S.C.R. 198;
Penvidic Contracting Co. v. International Nickel Co. of
Canada, [1976] 1 S.C.R. 267; Worcester v. State of
Georgia, 6 Peters 515 (1832); Amodu Tijani v. South-
ern Nigeria (Secretary), [1921] 2 A.C. 399; Attorney-
General for Quebec v. Attorney-General for Canada, b
[1921] I A.C. 401; Attorney-General for Canada v.
Giroux (1916), 53 S.C.R. 172; Cardinal v. Attorney
General of Alberta, [1974] S.C.R. 695; Western Inter-
national Contractors Ltd. v. Sarcee Developments Lid.,
[1979] 3 W.W.R. 631; Miller v. The King, [1950]
S.C.R. 168; Laskin v. Bache

	

Co. Inc. (1971), 23 e
D.L.R. (3d) 385; Goldex Mines Ltd. v. Revill (1974), 7
O.R. ,216; Pettkus Iv. Becker, l [1980] 2 ' S.C.R.1 834;
Rathwell v. Rathwell, [1978] 2 S.C.R. 436; Central
London Property Trust Lid. v. High Trees House Ltd.,
[1947] K.B. 130; In Re West of England and South d
Wales District Branch, ex parte Dale & Co. (1879), 11
Ch. D. 772; Ontario Mining Co. v. Seybold. [1903] A.C.
73, affirming (1899), 31 O.R. 386; St. Ann's Island
Shooting and Fishing Club Ltd. v. The King, (1950)
S.C.R. 211; Surrey (Corporation of) v. Peace Arch e
Enterprises Ltd. (1970), 74 W.W.R. 380; The King v.
McMaster, [1926) Ex. C.R. 68, referred to.

APPEAL from a judgment of the Federal Court
of Appeal (1982), 143 D.L.R. (3d) 416, allowing
an appeal and dismissing a cross-appeal from a
judgment of Collier J. Appeal allowed.

Borough Council, [1971] 1 Q.B. 222; Kitchen v. Royal
Air Force Association, (1958] 1 W.L.R. 563; Fales c.
Canada Permanent Trust to., [1977) 2 R.C.S. 302;
Toronto-Doniitiion Bank v. Uhren (1960), 32 W.W.R.
61; Bartlett v. Barclays Bank Trust Co. (No. 2), [1980]
2 All E.R. 92; McNeil v. Fultz (1906), 38 R.C.S. 198;
Penvidic Contracting Co. c. International Nickel Co. of
Canada, [1976] 1 R.C.S. 267; Worcester v. State of
Georgia, 6 Peters 515 (1832); Amodu Tijani v. Sou-
thern Nigeria (Secretary), 11921] 2 A.C. 399; Attorney-
General for Quebec v. Attorney-General for Canada,
(1921] 1 A.C. 401; Attorney-General for Canada v.
Giroux (1916), 53 R.C.S. 172; Cardinal c. Procureur
general de 1'Alberta, [1974] R.C.S. 695; Western Inter-
national Contractors Ltd. v. Sarcee Developments Ltd.,
[1979] 3 W.W.R. 631; Miller v. The King, [1950]
R.C.S. 168; Laskin v. Bache do Co. Inc. (1971). 23
D.L.R. (3d) 385; Goldex Mines Ltd. v. Revil! (1974), 7
O.R. 216; Pettkus c. Becker, [1980) 2 R.C.S. 834;
Rathwell c. Rathwell, [1978] 2 R.C.S. 436; Central
London Property Trust Lid. v. High Trees House Lid.,
[1947] K.B. 130; In Re West of England and South
Wales District Branch, ex porte Dale & Co. (1879), 11
Ch. D. 772; Ontario Mining Co. v. Seybold, (1903] A.C.
73, confirmant (1899), 31 O.R. 386; St. Ann's Island
Shooting and Fishing Club Ltd. v. The King, [1950]
R.C.S. 211; Surrey (Corporation of) v. Peace Arch
Enterprises Ltd. (1970), 74 W.W.R. 380; The King v.
McMaster, [1926] R.C. de I't. 68.

POURVOI contre un arret de la Cour d'appel
federate (1982), 143 D.L.R. (3d) 416, qui a
accucilli I'appel et rejete I'appel incident interjetes
relativement a un judcment du juge Collier. Pour-
voi accucilli.

I

tt

h

i

M. R. Y. Storrow, 3. I. Reynolds, and L. F.
Harvey, for the appellants.

W. I. C. Binnie, Q.C., M. R. Taylor, and M.
Freeman, for the respondent.

B. A. Crane, Q.C., W. Badcock, and A. C. Pape,
for the intervener.

The reasons of Ritchie, McIntyre and Wilson
JJ. were delivered by

WILSON J.-The appellant, Delbert Guerin, is
the Chief of the Musqueam Indian Band, the
members of which are descended from the original
inhabitants of Greater Vancouver. The other
appellants are Band Councillors. In 1955 there
were 235 members in the Band and they lived on a

M. R. V. Storrow, J. 1. Reynolds et L. F.
Harvey, pour les appelants.

W. I. C. Binnie. c.r., M. R. Taylor et M. Free-
man, pour l'intimee.

B. A. Crane, c.r., W. Badcock et A. C. Pape,
pour I'intervenante.

Version franpaise des motifs des juges Ritchie,
McIntyre et Wilson rendus par

LE JUGE WI soN-L'appelant Delbert Guerin
cst le chef de la bande indienne Musqueam, dont
les membres soot les descendants des premiers
occupants du Vancouver mctropolitain. Les autres
appelants sont les conscillers de la bande. En 1955,
la bande comptait 235 membres qui vivaient sur
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Council, supra; Tito v. Waddell (No. 2), supra,
and the other "political trust" decisions are inap-
plicable to the present case. The "political trust"
cases concerned essentially the distribution of
public funds or other property held by the govern-
ment. In each case the party claiming to be
beneficiary under a trust depended entirely on
statute, ordinance or treaty as the basis for its
claim to an interest in the funds in question. The
situation of the Indians is entirely different. Their
interest in their lands is a pre-existing legal right
not created by Royal Proclamation, by s. 18(1) of
the Indian Act, or by any other executive order or
legislative provision.

It does not matter, in my opinion, that the
present case is concerned with the interest of an
Indian Band in a reserve rather than with unrecog-
nized aboriginal title in traditional tribal lands.
The Indian interest in the land is the same in both
cases: see Attorney-General for Quebec v. Attor-
ney-General for Canada, [1921 ] 1 A.C. 401, at
pp. 410-11 (the Star Chrome case). It is worth
noting, however, that the reserve in question here
was created out of the ancient tribal territory of
the Musqueam Band by the unilateral action of
the Colony of British Columbia, prior to
Confederation.

(b) The Nature of Indian Title

In the St. Catherine's Milling case, supra, the
Privy Council held that the Indians had a "person-
al and usufructuary right" in the lands which they
had traditionally occupied. Lord Watson said that
"there has been all along vested in the Crown a
substantial and paramount estate, underlying the
Indian title, which became a plenum dominium
whenever the title was surrendered or otherwise
extinguished" (at p. 55). He reiterated this idea,
stating that the Crown "has all along had, a
present proprietary estate in the land, upon which
the Indian title was a mere burden" (at p. 58).
This view of aboriginal title was affirmed by the
Privy Council in the Star Chrome case. In Amodu

I priite actuel sur les terres at le titre des Indiens ne

1763, existait neanmoins avant celle-ci. C'est pour-
quoi les arras Kinloch v. Secretary of State for
India in Council et Tito v, Waddell (N° 2), prici-
tes, ainsi que ics autres decisions concernant les

• .fiducies politiques• ne s'appliquent pas en res-
pect. La jurisprudence en matiere de .fiducies
politiques. pone essentiellement sur la distribution
de deniers publics ou d'autrcs biens &talus par le
gouverncrnent. Darts chaque cas, la partie qui
revendiquait le status de benificiaire d'unc fiducic
s'appuyait entierement sur une lot, une ordonnance
ou un traite pour reelamer un droit sur ies deniers
en question. La situation des Indicns est tout a fait
differente. Le droit qu'ils ont sur lours terres est un
droit, en common law, qui existait deje et qui n'a
etc cree ni par la Proclamation royale, ni par lc
par. 18(1) de la Loi sur les Indiens, ni par aucune
autrc disposition legislative ou ordonnance du pou-

r voir exicutif.

A mon avis, it est sans importance que la prb-
sente espeec concerne le droit d'une bande
indienne sur une reserve plutot qu 'un titre shon-

e gene non reconnu sur des terres tribales tradition-
miles. Le droit des Indiens sur les tomes est le
memo daps 1es deux cas: voir rare& Attorney-
General for Quebec v. Attorney-General for
Canada, [1921) 1 A.C. 401, aux pp. 410 et 411
(1'affaire Star Chrome). Il est a noter toutefois que
la reserve presentement en cause a etc creee unila-
teraiement par la colonic de la Colombie-Britanni-
que avant la Confederation et partir du tcrritoire
tribal ancicn de la bande Musqueam.

b) La nature du titre indien

Dans Farrel St. Catherine's Milling, precite, lc
Conseil prive a conclu que les Indiens avaient un
[TRADUCTION] .droit personnel, de la nature d'un
usufruits sur Ies terres traditionnellement occupees
par cux. Lord Watson a affirme que [TRADUC-
TION] .la Couronnc a toujours cu un droit fonda-
mental at supreme sous-jacent au titre indicn, qui
est devenu un plenum dominium des que lc titre
indicn a etc cede ou autrement iteint. (a la p. 55).
II a repris cette idec en affirmant que Sa Majeste
[TRADUCTION] .a toujours eu un droit de pro-

faisait que lc grever. (a la p. 58). Lc Conseil prive
a conf-irme cc point de vuc quant au titre aborigine

b

c

I

I
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Tijani, supra, Viscount Haldane, adverting to the

St. Catherine 's Milling and Star Chrome deci-
sions, explained the concept of a usufructuary
right as "a mere qualification of or burden on the
radical or final title of the Sovereign ..." (p.
403). He described the title of the Sovereign as a
pure legal estate, but one which could be qualified
by a right of "beneficial user" that did not neces-
sarily take the form of an estate in land. Indian
title in Canada was said to be one illustration "of
the necessity for getting rid of the assumption that
the ownership of land naturally breaks itself up
into estates, conceived as creatures of inherent
legal principle. " Chief Justice Marshall took a
similar view in Johnson v. M'lntosh, supra, saying,
"All our institutions recognize the absolute title of
the crown, subject only to the Indian right of
occupancy ... " (p. 588).

It should be noted that the Privy Council's
emphasis on the personal nature of aboriginal title
stemmed in part from constitutional arrangements
peculiar to Canada. The Indian territory at issue
in St. Catherine's Milling was land which in 1867
had been vested in the Crown subject to the inter-
est of the Indians. The Indians' interest was "an
interest other than that of the Province", within
the meaning of s. 109 of the Constitution Act,
1867. Section 109 provides:

109. All Lands, Mines, Minerals, and Royalties
belonging to the several Provinces of Canada, Nova
Scotia, and New Brunswick at the Union, and all Sums
then due or payable for such Lands, Mines, Minerals, or
Royalties, shall belong to the several Provinces of
Ontario, Quebec, Nova Scotia, and New Brunswick in
which the same are situate or arise, subject to any
Trusts existing in respect thereof, and to any Interest
other than that of the Province in the same.

When the land in question in St. Catherine's
Milling was subsequently disencumbered of the
native title upon its surrender to the federal gov-
ernment by the Indian occupants in 1873, the
entire beneficial interest in the land was held to
have passed, because of the personal and usufruc-

Bans I'affairc Star Chrome. Dans I'arrct Amodu
Tijani, prccite, le vicomte Haldane, se rifirant
aux arres ts St. Catherine 's Milling et Star Chrome,
a qualifie la notion d'usufruit do [TRADUCTION]

• .simple restriction ou charge sur lc titre radical ou
final du Souverain .... (a la p. 403). II dicrit cc
titre comme etant purement un droit de tenure en
common law, qui pent toutefois titre restreint par
un droit d'usage a titre binificiaire qui ne prcnd
pas nccessairement !a forme d'un droit de tenure
sur le bien-fonds. Puis on dit que le titre des
Indiens du Canada constitue un exemple [TRA-

DUCTION] .de la necessity de se dibarrasser de la
prisomption que la propriete du bien-fonds se
subdivise naturcllement en droits distincts, concus
comme criis en vertu de principes juridiqucs inh y

-rents.. Le juge en chef Marshalla adopti un point
de vuc scmblable dans I'arret Johnson v. M7ntosh,

d prccite, otl it affirme: [TRADUCTION] .routes nos
institutions rcconnaisscnt le titre absolu dc Sa
Majeste, sous la scule reserve du droit d'occupa-
tion indien .... (a la p. 588).

e Soulignons ici que, si le Conseil privi a insiste
sur lc caractire personnel du titre aborigine, =la
eat attribuable en partic aux arrangements consti-
tutionnels propres au Canada. Lc territoire indien
en cause dans Parryt St. Catherine's Milling etait

f en 1867 devolu a Sa Majeste, sous reserve du droit
des Indiens. Cc droit des Indiens constituait un
sinteret autre que celui de la provinces au sons dc
I'art. 109 de to Loi constitutionnelle de 1867, dont

s
voici le texte:

109. Les terres, mines, mineraux et redevances appar-
tenant aux differentes provinces du Canada, dc la Nou-
velle-$cosse et du Nouveau-Brunswick tors de I'Union,
et tomes lcs sommes d'argent alors dues ou payables

h pour ces terres, mines, mineraux ou redevances, appar-
tiendront aux differentes provinces d'Ontario, de
Quebec, de la Nouvelle-$cosse et du Nouveau-Bruns-
wick, dans lesquellcs ils sont sis et situi•.s, ou exigibles,
sous reserve des fiducies existantes ct dc tout interct
autre que cclui dc la province a cet ygard.

Lorsque, par suite de !cur cession au gouverne-
ment federal en 1873 par lea Indicns qui les occu-
paient, lea terres en question dans I'arret St.
Catherine's Milling ont cte dcgrevecs du titre
autochtonc, on a conclu quc, parcc quc lc droit des
Indicns etait un droit personnel de la nature d'un



[1984] 2 R.C.S.

	

GUERIN C. LA RHINE Le Juge Dickson

	

381

tuary nature of the Indians' right, to the Province
of Ontario under s. 109 rather than to Canada.
The same constitutional issue arose recently in this
Court in Smith v, The Queen, [1983j 1 S.C.R.
554, in which the Court held that the Indian right •
in a reserve, being personal, could not be trans-
ferred to a grantee, whether an individual or the
Crown. Upon surrender the right disappeared "in
the process of release".

usufruit, lour droit de bent ficiairc sur Ics 'urea cm
passe en entice a la province de I'Ontario en vertu
de fart. 109, plutot qu'au Canada. La manse ques-
tion constitutionnelle a ete soulev& recemment en
cette Cour dais 1'affaire Smith c. La Reine,
[I983j 1 R.C.S. 554. Dans cet arret, la Cour a
conclu que, parce que le droit des Indiens sur uric
reserve est un droit personnel, it ne peut Eire
transfers a un eessionnaire, quc cc soit Sa Majeste
ou un particulier. La .cessions entraine ( 'extinction
de ce droit.

	

No such constitutional problem arises in the

	

Aucun problImc constitutionncl de cet ordre nc
present case, since in 1938 the title to all Indian r se pose en l 'cspecc, puisque, en 1938, lc gouverne-

	

reserves in British Columbia was transferred by

	

merit provincial a transfers a Sa Majeste du chef

	

the provincial government to the Crown in right of

	

du Canada lc titre de propriete relatif a ('ensemble
Canada.

	

des reserves indicnncs de la Colombie-Britannique.

I
	It is true that in contexts other than constitu-

	

II cst exact quc, clans des contcxtcs autres que

	

tional the characterization of Indian title as "a

	

constitutionnels, on a parfois mis en doute la

	

personal and usufructuary right" has sometimes

	

caracterisation du titre indien dc adroit personnel,

	

been questioned. In Calder, supra, for example,

	

de la nature d'un usufruit.. Dans I'arret Calder,
Judson J. intimated at p. 328 that this characteri- e precite, par cxcmplc, lc juge Judson laisse enten-

	

zation was not helpful in determining the nature of

	

dre, a la p. 328, que cette caracterisation n'aide

	

Indian title. In Attorney-General for Canada v.

	

pas a determiner la nature du titre indien. Dans

	

Giroux (1916), 53 S.C.R. 172, Duff J., speaking

	

I'arret Attorney-General for Canada v. Giroux

	

for himself and Anglin J., distinguished St. Cathe-

	

(1916), 53 R.C.S. 172, le jugs Duff, s'exprimant
rine 's Milling on the ground that the statutory f en son propre nom et en cclui du juge Anglin, a

	

provisions in accordance with which the reserve in

	

fait la distinction aver 1'arret St. Catherine's Mil-

	

question in Giroux had been created conferred

	

ling en faisant valoir que les dispositions legislati-

	

beneficial ownership on the Indian Band which

	

ves en vertu dcsquclles la reserve en question clans
occupied the reserve. In Cardinal v. Attorney Gen- g I'arret Giroux avait ete creec avaicnt cu pour effet

	

era/ of Alberta, [1974J S.C.R. 695, Laskin J.,

	

de conferer a la bande indienne qui occupait la

	

dissenting on another point, accepted the possibili-

	

reserve un droit de propriete a titre beneficiaire.

	

ty that Indians may have a beneficial interest in a

	

Dans t'arr@t Cardinal c. Procureur general de
	reserve. The Alberta Court of Appeal in Western

	

l'Alberta, [1974) R.C.S. 695, le juge Laskin, dissi-
International Contractors Ltd. v. Sarree Develop- k dent sur un autre point, a reconnu que des Indiens

	

ments Ltd., [1979j 3 W.W.R. 631, accepted the

	

pouvaient avoir un droit de beneficiaire sur unc

	

proposition that an Indian Band dots indeed have

	

reserve. La Cour d'appel de ('Alberta, dans Parcel

	

a beneficial interest in its reserve. In the present

	

Western International Contractors Ltd. v. Sarcee
	case this was the view as well of Le Dain J. in the

	

Developments Ltd., [1979j 3 W.W.R. 631, a

	

Federal Court of Appeal. Sec also the judgment of

	

retenu ( 'argument selon Iequel une bande indienne

	

Kellock J. in Miller v. The King, [ I950J S.C.R.

	

possede reellement un droit de beneliciaire sur sa

	

168, in which he seems implicitly to adopt a

	

reserve. Tel a ete egalement l 'avis du juge Lc Dai»

	

similar position. None of those judgments men-

	

dc la Cour d 'appel federate en la presente espdcc.
tioncd the Star Chrome case, however, in which

1 Voir aussi les motifs du juge Kellock clans 1 'arret

	

the Indian interest in land specifically set aside as

	

Miller v. The King, [1950j R.C.S. 168, of i1

	

a reserve was held to be the same as the "personal

	

semble adopter implicitcmcnt un point de vue scm-
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and usufructuary right" which was discussed in Sr.

	

blablc. Cependant, aucun dc ces jugcmcnts nc
Catherine 's Milling. mentionne 1'affaire Star Chrome ou on a conclu

quc lc droit des lndicns sur Ics tcrrcs expresssmcnt
designees comme reserve correspond au adroit per-

a sonnel, de la nature d'un usufruit, qui a etc ana-
lyse clans I'arrst St. Catherine 's Milling.

I

It appears to me that there is no real conflict
between the cases which characterize Indian title
as a beneficial interest of some sort, and those
which characterize it a personal, usufructuary
right. Any apparent inconsistency derives from the
fact that in describing what constitutes a unique
interest in land the courts have almost inevitably
found themselves applying a somewhat inappropri-
ate terminology drawn from general property law.
There is a core of truth in the way that each of the
two lines of authority has described native title,
but an appearance of conflict has nonetheless
arisen because in neither case is the categorization
quite accurate.

Indians have a legal right to occupy and possess
certain lands, the ultimate title to which is in the
Crown. While their interest does not, strictly
speaking, amount to beneficial ownership, neither
is its nature completely exhausted by the concept
of a personal right. It is true that the sui geniis
interest which the Indians have in the land is
personal in the sense that it cannot be transferred
to a grantee, but it is also true, as will presently
appear, that the interest gives rise upon surrender
to a distinctive fiduciary obligation on the part of
the Crown to deal with the land for the benefit of
the surrendering Indians. These two aspects of
Indian title go together, since the Crown's original
purpose in declaring the Indians' interest to be
inalienable otherwise than to the Crown was to
facilitate the Crown's ability to represent the Indi-
ans in dealings with third parties. The nature of
the Indians' interest is therefore best characterized
by its general inalienability, coupled with the fact
that the Crown is under an obligation to deal with
the land on the Indians' behalf when the interest is
surrendered. Any description of Indian title which
goes beyond these two features is both unnecessary
and potentially misleading.

II me semble qu'il n'y a pas de conflit veritable

b entre les decisions qui qualifient lc titre indien de
sorte de droit de beneficiaire et celles qui Ic quali-
fient de droit personnel, de la nature d'un usufruit.
Toute apparence d'incompatibilitc decoule du fait
que les tribunaux, en decrivant cc qui constituc un
drop unique sur des terres, ont presquc inevitable-
ment applique une tcrminologie quclque pcu ina-
dequate tires du droit general des bicns. I1 y a un
element de verite dans la description du titre
indien qui se degage de chacun des deux courants
de jurisprudence, mais it y a tout do meme appa-
rence de conflit parce que clans ni run ni I'autrc
cas la categorisation n'est tout a fait cxactc.

e Les Indiens ont lc droit, en common law, d'occu-
per et de posseder certaines terres dont le titre de
propriete cst finalement detcnu par Sa Majests.
Bien que !cur droit n'equivaille pas, a proprement
parlor, a un droll dc propriete a titre beneficiaire,

f sa nature n'est pas definie completemcnt par la
notion d 'un droit personnel. 11 est vrai quc le droit
sui generis des Indiens sur lours terres est person-
nel en ce sens qu'il nc peut titre transfers a un
cessionnaire, mais it est egalement vrai, comme
nous allons lc constater plus loin, que ce droit,
lorsqu'il est cede, a pour effet d'imposer a Sa
Majeste ('obligation dc fiduciaire particulierc
d'utiliser les terres au profit des Indiens qui les ont

b cedecs. Ces deux aspects du titre indien vont de
pair, car, en stipulant quc le droit des lndiens ne
peut titre alisne qu'a elle-memo, Sa Majeste vou-
lait au depart titre mieux en mcsure dc rcpresenter
les lndicns dans les negociations avec des tiers. Le

t droit des Indiens se distingue done surtout par son
inalienabilite gsnerale ct par lc fait que Sa
Majeste est tcnuc d 'administrer les terres pour le
compte des Indiens lorsqu'il y a eu cession de ce
droit. Toute description du titre indien qui va plus
loin quc cos deux elements cst supcrfluc et risque
d'induirc en crrcur.
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Delgamuukw, also known as Earl Muldoe,
suing on his own behalf and on behalf of all
the members of the Houses of Delgamuukw
and Haaxw (and others suing on their own
behalf and on behalf of thirty-eight Gitksan
Houses and twelve Wet'suwet'en Houses as
shown in Schedule 1) Appellants/
Respondents on the cross-appeal

v.

Her Majesty The Queen in Right of the
Province of British Columbia Respondent/

Appellant on the cross-appeal

and

The Attorney General of
Canada Respondent

and

The First Nations Summit, the Musqueam
Nation et al. (as shown in Schedule 2), the
Westbank First Nation, the B.C. Cattlemen's
Association et al. (as shown in Schedule 3),
Skeena Cellulose Inc., Alcan Aluminum
Ltd. Interveners

INDEX AS: DELGAMIJUKW V. BRmsH COLUMBIA

File No.: 23799.

1997: June 16, 17; 1997: December 11.

Present: Lamer CJ. and La Forest, L'Heureux-Dube,
Sopinka,* Cory, McLachlin and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Constitutional law - Aboriginal rights - Aboriginal
land title - Claim made for large tract - Content of
aboriginal title - How aboriginal title protected by
s. 35(1) of Constitution Act. 1982 - What required to

*Sopinka J. took no part in this judgment.

Delgamuukw, connu dgalement sous le nom

d'Earl Muldoe, en son propre nom et au
nom de tons les membres des maisons
Delgamuukw et Haaxw (et d'autres

personnes en leur propre nom et au nom
des membres de trente-huit maisons Gitksan
et de douze maisons Wet'suwet'en, salon ce

qui est indique h 1'annexe 1) Appelantsi

Intimes clans le pourvoi incident

c.

Sa Majesty la Reine du chef de la province
de la Colombie-Britannique lnamie/

Appelante dons le pourvoi incident

et

Le procureur general du Canada /ntime

et

Le First Nations Summit, la Nation
Musqueam et autres (selon ce qui est
indique h 1'annexe 2), la Premiere nation de
Westbank, la B.C. Cattlemen's Association
et autres (selon ce qui est indique h
/'annexe 3), Skeena Cellulose Inc., Alcan
Aluminium Ltee Intervenanrs

RtesnrORT DELGAMWKW c. COLOMBrgrBRrrANMQUE

No du greffe: 23799.

1997: 16 et 17 juin; 1997: 11 decembre.

Presents: Le juge en chef Lamer et les juges La Forest,
L'Heureux-Dube, Sopinka*. Cory, McLachlin et Major.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-
BRITANNIQUE

Droit constituuonnel - Droits ancestraux - Titre
aborigine sur des terres - Revendication d'un vaste
territoire - Contenu du tare aborigine - Comment
l'art. 35(1) de la Loi constautionnelle de 1982 protige-

*Le juge Sopinka n'a pas prix part au jugetnent.
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prove aboriginal title - Whether claim to self-govern-
ment made out - Whether province could extinguish
aboriginal rights after 1871. either under own jurisdic-
tion or through the operation of s. 88 of the Indian Act
(incorporating provincial laws of genera! application by
reference) - Constitution Act. 1982, s. 35(1) - Indian
Act, R.S.C., 1985, c. 1-5, s. 88.

Constitutional law - Aboriginal rights - Aboriginal
land title - Evidence - Oral /u.ltory and native law
and tradition - Weight to be given evidence - Ability
of Court to interfere with trial judge's factual findings.

Courts - Procedure - Land claims - Aboriginal
title and self-government-Claim altered but no formal
amendments to pleadings made - Whether pleadings
precluded the Court from entertaining claims.

The appellants, all Gitksan or Wet'suwet'en heredi-
tary chiefs, both individually and on behalf of their
"Houses", claimed separate portions of 58,000 square
kilometres in British Columbia. For the purpose of the
claim, this area was divided into 133 individual temto-
ties, claimed by the 71 Houses. This represents all of the
Wet'suwet'en people, and all but 12 of the Gitksan
Houses. Their claim was originally for "ownership" of
the territory and "jurisdiction" over it. (At this Court,
this was transformed into, primarily. a claim for aborigi-
nal title over the land in question.) British Columbia
counterclaimed for a declaration that the appellants have
no right or interest in and to the territory or alterna-
tively, that the appellants' cause of action ought to be
for compensation from the Government of Canada.

At trial, the appellants' claim was based on their his-
torical use and "ownership" of one or more of the tern-
tories. In addition, the Gitksan Houses have an
"adaawk" which is a collection of sacred oral tradition
about their ancestors, histories and territories. The
Wet'suwet'en each have a "kungax" which is a spiritual
song or dance or performance which ties them to their
land. Both of these were entered as evidence on behalf
of the appellants. The most significant evidence of spiri-
tual connection between the Houses and their territory

t-il le titre aborigine? - Quels sont les elements de
preuve requis pour etablir le titre aborigine? - Le
bier fonde de la revendication de 1'autonomie gouver-
nementale a-t-il ere etabli? - La province pouvait-elle,
aprds 1871, cteindre des drains uncestraux soft par
l'exerctce de sa propre competence soil par l'e}fet de
I' art. 88 de la Loi sur les 1ndiens (qui incorpore par ren-
voi les lots provinciales d'appiication generate)? -Loi
constttuttonnele de 1982, art. 35(1) - Loi sur les
Indiens. L.R.C. (1985). ch. 1-5, art. 88.

Droit constitutionnel - Droits ancestraux - Titre
aborigene sur des terres - Preuve - Kecits oraux et
regles de droit et traditions autochtones - Poids ti don-
ner aux elements de preuve - Pouvoir d' intervention de
la Cour quant aux conclusions de fait du juge de pre-
miere instance.

Tribunaux - Procedure - Revendications territo-
riales - Titre aborigine et autonomie gouvernementale
- Revendication modifiee mais sans modification for-
melle des acres de procedure - Les actes de procedure
empechent-its la Cour d ' entendre les revendications?

Les appelants, tous des chefs hereditaires Wet'su-
wet'en ou Gitksan. revendiquent tarn en leur propre nom
qu'au nom de leurs emaisons>> des parties distinctes
d'un territoire de 58 000 kilometres canes situe en
Colombie-Britannique. Aux fins de la revendication, ce
grand territoire a ete divise en 133 territoires distincts,
revendiques par les 71 maisons. Y sont representes tous
les Wet'suwet'en et toutes les maisons Gitksan, a 1'ex-
ception de 12. Initialement, les appelants revendiquaient
la «propriete» du territoire et la ecompetences sur celui-
ci. (Devant la Cour, cette revendication a change et est
devenue principalement la revendication d'un titre abo-

rigine sur le terntoire en question.) La Colombie-Bri-
tannique a presente une demande reconventionnelle
dans laquelle elle sollicite une declaration portant que
les appelants n'ont aucun droll ou interet clans le terri-

toire, ou, subsidiairement, que la cause d'action des
appelants devrait titre l'obtention d'une indemnite de la
part du gouvemement du Canada.

Au proces, les appelants ont fonde leer revendication
sur la «propriete» et I'utilisation historiques d'un ou de
plusieurs des territoires. En outre, les maisons Gitksan
ont un eadaawk», c 'est-a-dire tin ensemble de traditions
orales sacrees au sujet de leurs ancetres, de leur histoire
et de leurs territoires. Chaque maison Wet'suwet'en pos-
sede un «kungaxe, c'est-a-dire un chant, une danse ou
une representation spirituelle qui les rattache a leur tern-
toire. Ces deux elements ont ete deposes en preuve an
nom des appelants. Le signe le plus important du lien
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was a feast hall where the Gitksan and Wet'suwet'en
peoples tell and retell their stories and identify their ter-
ritories to remind themselves of the sacred connection
that they have with their lands. The feast has a ceremo-
nial purpose but is also used for making important deci-

sions.

The trial judge did not accept the appellants' evidence
of oral history of attachment to the land. He dismissed
the action against Canada, dismissed the plaintiffs'
claims for ownership and jurisdiction and for aboriginal
rights in the territory, granted a declaration that the
plaintiff's were entitled to use unoccupied or vacant land
subject to the general law of the province, dismissed the
claim for damages and dismissed the province's coun-
terclaim. No order for costs was made. On appeal, the
original claim was altered in two different ways. First,
the claims for ownership and jurisdiction were replaced
with claims for aboriginal title and self-government,
respectively. Second, the individual claims by each
House were amalgamated into two communal claims,
one advanced on behalf of each nation. There were no
formal amendments to the pleadings to this effect. The
appeal was dismissed by a majority of the Court of
Appeal.

The principal issues on the appeal, some of which
raised a number of sub-issues, were as follows: (1)
whether the pleadings precluded the Court from enter-
taining claims for aboriginal title and self-government:
(2) what was the ability of this Court to interfere with
the factual findings made by the trial judge; (3) what is
the content of aboriginal title, how is it protected by
s_ 35(1) of the Constitution Act. 1982, and what is

required for its proof; (4) whether the appellants made
out a claim to self-government; and, (5) whether the
province had the power to extinguish aboriginal rights
after 1871, either under its own jurisdiction or through
the operation of s. 88 of the Indian Act.

Held: The appeal should be allowed in part and the
cross-appeal should be dismissed.

spirituel eerie les difft renter maisons et leur territoire
est la sane des celebrations. C'est la que les Wet'su-
wet'en et les Gitksan disent et redisent leurs resits et
identifient leurs temtoires afm de se rappeler le lien
sacre qu'ils entretiennent avec leurs terres_ Ces celebra-

tions ont une fm rituelle, mail elles sont aussi ('occasion
de prise de decisions importantes.

Le juge de premiere instance n'a pas accepte les resits
oraux que les appelants presentment comrne elements de
preuve de leur attachement au tenitoire.11 a rejete Fac-
tion contre le Canada, ii a rejete les revendications, par
Ies demandeurs, de la propriete du territoire, de la com-
petence sur celui-ci ou de droits ancestraux a son egard,
it a accorde une declaration portant que les demandeurs
avaient le droit d'utiliser toute terre inoccupee ou
vacante, sous reserve du respect des lois d'application
generale de la province, ii a rejete la demande de dom-
mages-interets et it a rejete la demande reconvention-
nelle de la province. II n'a rendu aucune ordonnance
concernant les depens. En appel, la revendication ini-
tiale a ete modifree de deux fagons. Premierement, les
revendications relatives a la propriete des territoires et a
la competence sur ceux-ci ont ete remplacees respecti-
vement par la revendication du titre aborigene et la
revendication de 1'autonomie gouvemementale. DeuxiI-
mement, les revendications individuelles presentees par
chaque maison ont ete fusionnees en deux revendica-
tions collectives, une au nom de chaque nation. Aucune
modification en ce sees n'a ete apportee formellement
aux actes de procedure. L'appel a ete rejete par la Cour
d'appel a la majoritd.

Les principales questions daps le pourvoi sont les sui-
vantes: (1) Les acres de procedure empechent-ils la Cour
d'exanuner les revendications relatives an titre abori-
gene et a 1'autonomie gouvemementale? (2) Quel pou-
voir noire Cour a-t-elle de modifier les conclusions de
fait du juge de premiere instance? (3) Quel est le con-
tenu du titre aborigene, comment est-il protege par le
par_ 35(1) de la Loi constitutionnelle de 1982 et com-
ment fait-on la preuve de son existence? (4) Les appe-
lants ont-ils etabli le bien-fonde de leur revendication de
1'autonomie gouvemementale? (5) La province avait-
eile, acres 1871, lc pouvoir d'btcindre des droits ames-

traux soit par l'exercice de sa propre competence snit
par 1'effet de fart. 88 de la Loi sur les Indians?

Arret. Le pourvoi est accueilli en panic et le pourvoi
incident est rejete.
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Whether the Claims Were Properly Before the Court

Per Lamer C.J. and Cory, McLachlin, and Major JJ.:
The claims were properly before the Court. Although
the pleadings were not formally amended, the trial judge
did allow a de facto amendment to permit a claim for
aboriginal rights other than ownership and jurisdiction.
The respondents did not appeal this de facto amendment
and the trial judge's decision on this point must accord-
ingly stand.

No amendment was made with respect to the amalga-
mation of the individual claims brought by the individ-
ual Gitksan and Wet'suwet'en Houses into two collec-
tive claims, one by each nation, for aboriginal title and
self-government. The collective claims were simply not
in issue at trial and to frame the case on appeal in a dif-
ferent manner would retroactively deny the respondents
the opportunity to know the appellants' case.

A new trial is necessary. First, the defect in the plead-
ings prevented the Court from considering the merits of
this appeal. The parties at a new trial would decide
whether any amendment was necessary to make the
pleadings conform with the other evidence. Then. too,
appellate courts, absent a palpable and overriding error,
should not substitute their own findings of fact even
when the trial judge misapprehended the law which was
applied to those facts. Appellate intervention is war-
ranted. however, when the trial court fails to appreciate
the evidentiary difficulties inherent in adjudicating
aboriginal claims when applying the rules of evidence
and interpreting the evidence before it.

Per La Forest and L'Heurcux-Dube JJ.: The amalga-
mation of the appellants' individual claims technically
prevents a consideration of the merits. However, there is
a more substantive problem with the pleadings. The
appellants sought a declaration of "aboriginal title" but
attempted, in essence, to prove that they had complete
control over the territory. It follows that what the appel-
lants sought by way of declaration and what they set out

La Cour etait-elle regulierement saisie des revendica-
tions?

Le juge en chef Lamer et les juges Cory, McLachlin
et Major. La Cour 6tait regulierement saisic des revendi-
cations. Meme si les actes de procedure n'ont pas ete
formellement modifies, le juge de premiere instance a
bel et bien accepts une modification de facto pour per-
mettre la revendication de droits ancestraux auttes que
la propriete et la competence. Les intimes n'ont pas
interjete appel contre cette modification de facto et la
decision du juge de premiere instance sur ce point doit
sire maintenue.

Aucune modification n'a ete apportee en ce qui a trait
a la fusion des revendications individuelles presentees
par les maisons Wet'suwet'en et Gitksan en deux reven-
dications collectives, une pour chaque nation, sollicitant
un titre aborigene et 1'autonomie gouvemementale. Les
revendications collectives n'etaient tout simpiement pas
en litige en premiere instance, et redefinir le litige en
appel aurait pour effet de nier retroactivement aux
intimes la possibilite de savoir quelle est la cause des
appelants.

11 est necessaire de tenir un nouveau proces. Premie-
rement, le vice darts les actes de procedure a empeche la
Cour d'examiner le fond du pourvoi. II reviendra aux
parties a un nouveau proces de se demander si une
modification est necessaire pour rendre les actes de pro-
cedure conformes a la preuve. En outre, sauf erreur
manifeste et dominance. les sours d'appel ne devraient
pas substituer leurs propres conclusions de fait a cedes
du juge de premiere instance, meme lorsque ce demier a
mal saisi le droit qu'il a applique aux faits en question.
Par contre, une cour d'appel est justifiee d'intervenir
dans le cas oil le juge de premiere instance n'a pas tenu
compte des difficultes de preuve inherentes 'a 1'examen
des revendications de droits ancestraux, lorsqu'il a

applique les regles de preuve et a interprets la preuve
qui lui Bait presentee.

Les juges La Forest et L'Heureux-Dube: La fusion
des revendications individuelles des appelants a empe-
che, sur le plan de la forme, la Cour d'examiner le fond
de 1'affaire. Cependant, les actes de procedure posent un
probleme encore plus substantiel. Meme si les appelants
ont sollicite un jugement declarant 1'existence d'un
atitre aborigene>>, ils ont essentiellement tents d'etablir
qu'ils exergaient un controle complet sur le territoire en
question. II s' ensuit que ce que lee appelants ont
demands a la Cour de leer reconnaitre, par voie de juge-
ment declaratoire, et ce qu'iis se sont efforces d'etablir
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to prove by way of the evidence were two different mat-
ters. A new trial should be ordered.

McLachlin J. was in substantial agreement.

The Ability of the Court to Interfere with the Trial
Judge's Factual Findings

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
The factual findings made at trial could not stand
because the trial judge's treatment of the various kinds
of oral histories did not satisfy the principles laid down
in R. v. Van der Peet. The oral histories were used in an
attempt to establish occupation and use of the disputed
territory which is an essential requirement for aboriginal
title. The trial judge refused to admit or gave no inde-
pendent weight to these oral histories and then con-
cluded that the appellants had not demonstrated the req-
uisite degree of occupation for "ownership". Had the
oral histories been correctly assessed, the conclusions
on these issues of fact might have been very different.

The Content ofAboriginal Title, How It Is Protected by
s. 35(1) of the Constitution Act. 1982. and the Require-
ments Necessary to Prove It

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
Aboriginal title encompasses the right to exclusive use
and occupation of the land held pursuant to that title for
a variety of purposes, which need not be aspects of
those aboriginal practices, customs and traditions which
are integral to distinctive aboriginal cultures. The pro-
tected uses must not be irreconcilable with the nature of
the group's attachment to that land.

Aboriginal title is sui generis, and so distinguished
from other proprietary interests, and characterized by
several dimensions. It is inalienable and cannot be trans-
ferred, sold or surrendered to anyone other than the
Crown. Another dimension of aboriginal title is its
sources: its recognition by the Royal Proclamation,
1763 and the relationship between the common law
which recognizes occupation as proof of possession and
systems of aboriginal law pre-existing assertion of Brit-
ish sovereignty. Finally, aboriginal title is held com-
munally.

par la preuve, etaient deux chores differentes. La tenue
d'un nouveau proces doit titre ordonnse.

Le juge McLachlin est largement en accord avec ces
motifs_

Le pouvoir de la Cour de modifier les conclusions de
fait du juge de premiere instance

Le juge en chef Lamer et les juges Cory, McLachlin
et Major: Les conclusions de fait tirees en premiere ins-
tance ne pouvaient titre maintenues en raison du fait que
in traitement accords aux divers types de rdcits oraux
par le juge de premiere instance ne respecte pas les prin-
cipes etablis dans R. c. Van der Peet. Ces recits ont ete
invoques pour tenter d'etablir ]'occupation et ]'utilisa-
tion du territoire contests, condition essentielle a ]'exis-
tence du titre aborigene. Apses avoir refuse d'adtnettre
ces recits oraux ou de leer accorder quelque valeur pro-
bante indspendante que ce soit, le juge de premiere ins-
tance est arrive a la conclusion que les appelants
n'avaient pas demontre ]'existence du degre d'occupa-
tion requis du territoire pour fonder la eproprietee de
celui-ci. Si le juge du proces avait apprecie correctement
les rscits oraux, ses conclusions sur ces questions de fait
auraient pu time tres differentes.

Le cvntenu du titre uborigene, In japan don( it est pro-
tege par le par. 35(1) de in Loi constitutionnelle de
1982 et les exigences en matiere de preuve de son exis-
tence

Le juge en chef Lamer et les juges Cory, McLachlin
et Major. Le titre aborigene comprend le droit d'utiliser
et d'occuper de fapon exclusive les terres detenues en
vertu de ce titre pour differences fins qui ne doivent pas
necessairement titre des aspects de coutumes, pratiques
et traditions autochtones faisant partie integrante d'une
culture autochtone distinctive. Ces utilisation protegees
ne doivent pas titre incompatibles avec la nature de I'at-
tachement qu'a le groupe conceme pour ces terres.

Le titre aborigene est un droit sui generis; it se distin-
gue de ce fait des autres interets de propriete et est
caracterise par differentes dimensions. Le titre abori-
gene est inalienable et ne peut titre transfer& cede ou
vendu a personne d'autre que la Couronne. Les origins
du titre aborigene constituent une autre dimension de
celui-ci: sa reconnaissance par la Proclamation rovale
de 1763 et le rapport entre la common law, qui reconnait
]'occupation cornme preuve de la possession en droit, et

les systemes juridiques autochtones qui existaient avant
1'affurnation de la souverainete britannique. Finalement,
le titre aborigene est detenu collectivement.
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the right to engage in activities which are aspects of
aboriginal practices, customs and traditions integral to
the claimant group's distinctive aboriginal culture.
Canadian jurisprudence on aboriginal title frames the
"right to occupy and possess" in broad terms and, sig-
nificantly, is not qualified by the restriction that use be
tied to practice, custom or tradition. The nature of the
Indian interest in reserve land which has been found to
be the same as the interest in tribal lands is very broad
and incorporates present-day needs. Finally, aboriginal
title encompasses mineral rights and lands held pursuant
to aboriginal title should be capable of exploitation.
Such a use is certainly not a traditional one.

The content of aboriginal title contains an inherent
limit in that lands so held cannot be used in a manner
that is irreconcilable with the nature of the claimants
attachment to those lands. This inherent limit arises
because the relationship of an aboriginal community
with its land should not be prevented from continuing
into the future. Occupancy is determined by reference to
the activities that have taken place on the land and the
uses to which the land has been put by the particular
group. If lands are so occupied. there will exist a special
bond between the group and the land in question such
that the land will be part of the definition of the group's
distinctive culture. Land held by virtue of aboriginal
title may not be alienated berause the land has an inher-
ent and unique value in itself, which is enjoyed by the
community with aboriginal title to it. The community
cannot put the land to uses which would destroy that
value. Finally, the importance of the continuity of the
relationship between an aboriginal community and its
land, and the non-economic or inherent value of that
land, should not be taken to detract from the possibility
of surrender to the Crown in exchange for valuable con-
sideration. On the contrary, the idea of surrender rein-
forces the conclusion that aboriginal title is limited. If
aboriginal peoples wish to use their lands in a way that
aboriginal title does not permit. then they must surren-
der those lands and convert them into non-title lands to
do so.

Aboriginal title at common law was recognized well
before 1982 and is accordingly protected in its full form
by s. 35(1). The consututionalization of common law
aboriginal rights, however, does not mean that those
rights exhaust the content of s. 35(1). The existence of
an aborigyral right at common law is sufficient, but not

Le droit exclusif d'utiliser les terres ne comprend pas
simplement le droit d'exercer des activites qui sont des
aspects de coutumes, pratiques et traditions autochtones
faisant partie integrante de la culture distinctive du
groupe autochtone qui revendique le droit_ La jurispru-
dence canadienne relative au titre aborigene definit le
edroit d'occuper et de possedere en termes generaux et,
fait important, ne 1'assortit pas d'une reserve le limitant
aux utilisations fides a des coutumes, pratiques ou tradi-
tions. La nature du droit des Indiens sur les terres des
reserves, qui a ete declare etre le meme que leur droit
sur les terres tribales, est tres generale et integre les
besoins actuets des collectivites autoetttones. Finale-
ment, le titre aborigene comprend les droits miniers, et
les terres detenues en vertu d'un titre aborigene
devraient pouvoir titre exploitees pour ces ressources, ce
qui ne constitue certes pas une utilisation traditionnelle.

Le contenu du titre aborigene comporte une limite
intrinseque. savoir que les terres detenues en vertu d'un
titre aborigene ne peuvent pas etre uttltsees dune
maniere incompatible avec la nature de 1'attachement
qu'ont les revendicateurs pour ces terres. Cette limite
intrinseque decoule du fait que rien ne devrait empecher
ce rapport de continuer darts le futur. L'occupation est
define en fonction des activites qui ont ete exercees sur
les terres et des utilisations qui ont ete faites de celles-ci
par le groupe en question. Si des terres font l'objet
d'une telle occupation, it existera entre ce groupe et les
terres visees un hen special tel. que les ter.. s feront par-
tie integrante de la definition de la culture distinctive du
groupe_ Les terres detenues en vertu d'un titre aborigene
sont inalienables parce qu'elles ont en elles-memes une
valeur intrinseque et unique dons jouit la collectivite qui
possede le titre aborigene sur celles-ci. La collectivite ne
pout pas faire do ces terres dos utilisations qui detrui-
raient cette valeur. Enfsn, 1'importance de la continuit y
du rapport qu'entretient une collectivite autochtone avec
ses terres et la valeur non economique ou intrinseque de
celles-ci ne devratent pas etre considerees comme fai-
sant obstacle a la possibility d'une cession a la Cou-
ronne moyennant contrepartie de valeur. Au contraire,
l'idee de cession renforce la conclusion que le titre abo-
rigene est limite. Si les autochtones desirent utiliser
leurs terres d'une maniere que ne pelmet pas le titre, ils
doivent alors les ceder et les convenir en terres non
visees par un titre aborigene.

Le titre aborigene a etc reconnu en common law bien
avant 1982 et est par consequent protege dans sa forme
complete par le par. 35(1). Toutefois, la constitutionnali-
sation par le par. 35(1) des droits ancestraux reconnus
en common law ne signifie pas que ces droits epuisent le
contenu du par. 35(1). L'existence d'un droit ancestral
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necessary, for the recognition and affirmation of that
right by s. 35(1).

Constitutionally recognized aboriginal rights fall
along a spectrum with respect to their degree of connec-
tion with the land. At the one end are those aboriginal
rights which are practices, customs and traditions inte-
gral to the distinctive aboriginal culture of the group
claiming the right but where the use and occupation of
the land where the activity is taking place is not suffi-
cient to support a claim of title to the land. In the middle
are activities which, out of necessity, take place on land
and indeed, might be intimately related to a particular
piece of land. Although an aboriginal group may not be
able to demonstrate title to the land, it may nevertheless
have a site-specific right to engage in a particular activ-
ity. At the other end of the spectrum is aboriginal title
itself which confers more than the right to engage in
site-specific activities which are aspects of the practices,
customs and traditions of distinctive aboriginal cultures.
Site-specific rights can be made out even if title canndt.
Because aboriginal rights can vary with respect to their
degree of connection with the land, some aboriginal
groups may be unable to make out a claim to title, but
will nevertheless possess aboriginal rights that are rec-
ognized and affirmed by s. 35(1), including site-specific
rights to engage in particular activities.

Aboriginal title is a right to the land itself. That land
may be used, subject to the inherent limitations of
aboriginal title, for a variety of activities, none of which
need be individually protected as aboriginal rights under
s. 35(1). Those activities are parasitic on the underlying
title. Section 35(1), since its purpose is to reconcile the
prior presence of aboriginal peoples with the assertion
of Crown sovereignty, must recognize and affirm both
aspects of that prior presence - first. the occupation of
land, and second. the prior social organization and dis-
tinctive cultures of aboriginal peoples on that land.

The test for the identification of aboriginal rights to
engage in particular activities and the test for the identi-
fication of aboriginal title, although broadly similar, are

reconnu en common law est done suffisante, mais pas
necescaire, pour la reconnaissance et la confirmation de
ce droit par le par. 35(1).

Les droits ancestraux reconnus et confrrmes par le
par. 35(1) s'etalent le long d'un spectre, en fonction de
leur degre de rattachement avec le territoire vise. A une
extremite du spectre, it y a le cas des droits ancestraux
qui sent des coutumes. pratiques et traditions faisant
pantie integrante de la culture autochtone distinctive du
groupe qui revendique le droit en question mais oil 1'oc-
cupation et 1'utilisation du territoire stir lequel 1'activite
est pratiquee sont insuffisantes pour 6tayer is revendica-
tion du titre sur celui-ci. Au milieu du spectre, on trouve
les activites qui. par necessite, sont pratiquees sur le ter-
ritoire et, de fait, pourraient meme titre etroitement ratta-
chees n une parcelle de terrain paniculiere. Bien qu'un
groupe autochtone puisse titre incapable de demontrer
1'existence d'un titre sur le territoire, it petit quand
meme avoir le droit - specifrque a un site - de
s'adonner a une activite particuliere. A 1autre extremite
du spectre, it y a le titre aborighne proprement dit, qui
conf-ere quelque chose de plus que le droit d'exercer des
activites specifiques a tin site qui sont des aspects de
coutumes, pratiques et traditions de cultures autochtones
distinctives. L'existence de droits speciftques a un site
peut titre etablie meme si ['existence d'un titre ne peut
pas 1'etre. Etant donne que les droits ancestraux peuvent
varier en fonction de leur degre de rattachement an terri-
toire, it est possible que certain groupes autochtones
soient incapables d'etablir le bien-fonde de leur revendi-
cation d'un titre, mais qu'ils possddent neanmoins des
droits ancestraux reconnus et confirmes par le
par. 35(1), notamrnent des droits specifrques a tin site
d'exercer des activites particulieres.

Le titre aborgene est le droit au territoire lui-meme.
Sous reserve des finites inherentes an titre aborigene, ce
territoire pent titre utilise pour diverses activites, dont
aucunc ne dolt necessaircment et= protegee individuel-
lement en tant que droit ancestral prevu au par. 35(1).
Ces activites sont des parasites du titre sous-jacent.
Comme l'objet du par. 35(1) est de concilier la presence
anterieure des peuples autochtones en Amerique du
Nord avec 1'affrrmation de la souverainete de la Cou-
ronne, cette disposition doit reconnaitre et confirmer les
deux aspects de cette preexistence, savoir 1'occupation
du territoire, d'une part, et l'organisation sociale ante-
rieure et les cultures distinctives des peuples autoch-
tones habitant ce territoire, d'autre part.

Bien que le critere applicable pour determiner !'exis-
tence de droits ancestraux autorisant 1'exercice d'acti-
vites particulieres et le critere applicable pour detetmi-
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distinct in two ways. First, under the test for aboriginal
title, the requirement that the land be integral to the dis-
tinctive culture of the claimants is subsumed by the
requirement of occupancy. Second, whereas the time for
the identification of aboriginal rights is the time of first
contact, the time for the identification of aboriginal title
is the time at which the Crown asserted sovereignty over
the land.

In order to establish a claim to aboriginal title, the
aboriginal group asserting the claim must establish that
it occupied the lands in question at the time at which the
Crown asserted sovereignty over the land subject to the
title. In the context of aboriginal title, sovereignty is the
appropriate time period to consider for several reasons.
First, from a theoretical standpoint, aboriginal title
arises out of prior occupation of the land by aboriginal
peoples and out of the relationship between the common
law and pre-existing systems of aboriginal law. Aborigi-
nal title is a burden on the Crown's underlying title. The
Crown, however, did not gain this title until it asserted
sovereignty and it makes no sense to speak of a burden
on the underlying title before that title existed. Aborigi-
nal title crystallized at the time sovereignty was
asserted. Second, aboriginal title does not raise the prob-
lem of distinguishing between distinctive, integral
aboriginal practices, customs and traditions and those
influenced or introduced by European contact. Under
common law, the act of occupation or possession is suf-
ficient to ground aboriginal title and it is not necessary
to prove that the land was a distinctive or integral part
of the aboriginal society before the arrival of Europeans.
Finally, the date of sovereignty is more certain than the
date of first contact.

Both the common law and the aboriginal perspective
on land should be taken into account in establishing the
proof of occupancy. At common law, the fact of physi-
cal occupation is proof of possession at law, which in
turn will ground title to the land. Physical occupation
may be established in a variety of ways, ranging from
the construction of dwellings through cultivation and
enclosure of fields to regular use of definite tracts of
land for hunting, fishing or otherwise exploiting its
resources. In considering whether occupation sufficient

ner !'existence d'un titre aborigene comportent de
grandes similitudes, ils se distinguent Pun de 1'autre de
deux fagons: premierement, clans le cadre du critere
relatif au titre aborigene, !'exigence que le territoire
false pane integrante de la culture distincte des deman-
deurs est subsumee sous !'exigence d'occupation;
deuxiemement, alors que c'est le moment du premier
contact avee les Europeens qui est le moment pertinent
pour la determination des droits ancestraux, clans le cas
du titre aborigene, c'est le moment de !'affirmation par
la Couronne de sa souverainete sur le territoire.

Pour etablir le bien-fonde de la revendication d'un
titre aborigene, le groupe autochtone qui revendique le
titre doit demontrer qu'il occupait les terres en question
au moment nit la Couronne a affirme. sa souverainete sur
ces terres. Lorsqu'il est question de titre aborigene, la
periode de ('affirmation de la souverainete est celle qui
doit etre prise en consideration, et ce pour plusieurs rai-
sons. Prcmierement, d'un point de vue theorique, lc titre
aborigene decoule de I' occupation anterieure du terri-
toire par les peuples autochtones et du rapport entre la
common law et les regimes juridiques autochtones
preexistants. Le titre aborigene greve le titre sous-jacent
de la Couronne. Cependant, celle-ci n'a acquis ce titre
qu'a compter du moment oil elle a afftnne sa souverai-
nete sur le territoire en question et it serait absurde de
paler d'une charge grevant le titre sous-jacent avant que
celui-ci ait existe. Le titre aborigene s'est cristallise an
moment de !'affirmation de la souverainete. Deuxieme-
ment, le titre aborigene ne souleve pas le probleme que
pose la distinction entre les coutumes, pratiques et tradi-
tions distinctives faisant pane integrante d'une societe
autochtone et celles qui ont ate introduites par suite du
contact avee les Europeans ou influencees par celui-ci_
En vertu de la common law, le fait de !'occupation ou de
la possession suffit pour fonder un titre aborigene. et it
nest pas necessaire de prouver que le territoire en ques-
tion faisait panic integrantc de la society autochtonc
visee avant 1'arrivee des Europeens ou qu'il etait un ele-
ment distinctif de celle-ci. Finalement, is date de 1'affir-
mation de la souverainete a un caractere plus certain que
celle du premier contact avec les Europeens.

Tant la common law que le point de vue des autoch-
tones a regard du territoire devraient etre pris en
compte dates la demonstration do ('occupation. En com-
mon law, 1'occupation physique fait preuve de la pos-
session en droit, fait qui a son tour fondera le droit an
titre sur les terres. L'occupation physique peut etre
prouvee par differents faits, allant de la construction de
batiments a !'utilisation reguliere de secteurs bien defi-
nis du territoire pour y pratiquer la chase, la peche ou
d'autres types d'exploitation de ses ressources, en pas-
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tv ground title is established, the group's size, manner of

life, material resources, and technological abilities, and
the character of the lands claimed must be taken into
account. Given the occupancy requirement, it was not
necessary to include as part of the test for aboriginal
title whether a group demonstrated a connection with
the piece of land as being of central significance to its
distinctive culture. Ultimately, the question of physical
occupation is one of fact to be determined at trial.

If present occupation is relied on as proof of occupa-
tion pre-sovereignty, there must be a continuity between
present and pre-sovereignty occupation. Since conclu-
sive evidence of pre-sovereignty occupation may be dif-
ficult, an aboriginal community may provide evidence
of present occupation as proof of pm-sovereignty occu-
pation in support of a claim to aboriginal tide. An
unbroken chain of continuity need not be established
between present and prior occupation. The fact that the
nature of occupation has changed would not ordinarily
preclude a claim for aboriginal title, as long as a sub-
stantial connection between the people and the land is
maintained. The only limitation on this principle might
be that the land not be used in ways which are inconsis-
tent with continued use by future generations of
aboriginals.

At sovereignty, occupation must have been exclusive.
This requirement flows from the definition of aboriginal
title itself, which is defined in terms of the right to
exclusive use and occupation of land. The test must take
into account the context of the aboriginal society at the
time of sovereignty. The requirement of exclusive occu-
pancy and the possibility of joint title can be reconciled
by recognizing that joint title can arise from shared
exclusivity. As well, shared, non-exclusive aboriginal
rights short of aboriginal title but tied to the land and
permitting a number of uses can be established if exclu-
sivity cannot be proved. The common law should
develop to recognize abongunal rights as they were rec-

sant par In delimitation et la culture de champs. Danz
1'examen de la question de savoir si on a fait la preuve
d'une occupation suffisante pour fonder un titre abori-
gene. it faut tenir compte de la taille, du mode de vie,
des ressources materielles et des habiletes technolo-
giques du groupe conceme, ainsi que de la nature des
terres revendiquees. Compte tenu de l'exigence d'occu-
pation, it nest pas necessaire d'inclure dans le critere
relatif au titre aborigene la question de savoir si le
groupe conceme a demontre que le lien qui le rattache
au territoire vise est d'une importance fondamentale
pour sa culture distinctive. En definitive, la preuve de

1'occupation physique est une question de fait a trancher
au proces.

Si l'occupation actuelle est invoquee comme preuve
de 1'occupation anterieure a 1'affirmation de la souverai-
nete, it faut qu'il y alt une continuite entre i'occupation
anterieure a 1'affirmation de la souverainete et l'occupa-
non actuelle. Etant donne qu'ii peut s'averer difficile
d'apporter des elements de preuve concluants d'une
occupation anterieure a 1'affirmation de la souverainete,
une coilectivite autochtone pent produire, au soutien de
la revendication d'un titre aborigene, des elements de
preuve de 1'occupation actuelle comrne preuve de 1'oc-
cupation anterieure a l'affmnation de la souverainete. Il
nest pas necessaire de faire la preuve d'une continuite
parfaite entre 1'occupation actuelle et 1'occupation ante-
rieure. Le fait que la nature de 1'occupation alt change
ne fera generalement pas obstacle a la revendication
d'un titre aborigene, daps la mesure oil un lien substan-
tiel entre le people et le territoire en question a ate main-
tenu. La seule restriction a ce principe pourrait titre qu'il
ne soit pas fait du territoire des utilisation incompa-
tibles avec son usage conunu par les generations autoch-
tones futures.

L'occupation doit avoir ate exclusive au moment de
1'affntmation de la souverainetd. Cette exigence d'exclu-
sivite decoule de la definition meme du titre aborigene,
defini comma etant le droit d'utiliser et d'occuper de
facon exclusive les terres visees. Le critere doit prendre
en compte le contexte de la societe autochtone au
moment de 1'affirmation de la souverainete. II est possi-
ble de concilier I'exigence d'occupation exclusive et
I'existencc possible d'un titre conjoint en r+econnaissant
qu'un titre conjoint pent decouler d'une exclusivite par-
tagee. De meme, 1'existence de droits ancestraux non
exclusifs partages ne constituant pas un titre, mais par
ailleurs lies au territoire et permettant certaines utilisa-
dons, peut are etablie, meme si 1'exclusivite ne peut
titre prouvee. La common law doit evoluer pour recon-
naitre les droits ancestraux qui etaient reconnus soit par
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ognized by either de facto practice or by aboriginal sys-
tems of governance.

Per La Forest and L'Heureux-Dube JJ.: "Aboriginal
title" is based on the continued occupation and use of
the land as part of the aboriginal peoples' traditional
way of life. This sui generis interest is not equated with
fee simple ownership; nor can it be described with refer-
ence to traditional property law concepts. It is personal
in that it is generally inalienable except to the Crown
and, in dealing with this interest, the Crown is subject to
a fiduciary obligation to treat the aboriginal peoples
fairly. There is reluctance to define more precisely the
right of aboriginal peoples to live on their lands as their
forefathers had lived.

The approach to defining the aboriginal right of occu-
pancy is highly contextual. A distinction must be made
between (1) the recognition of a general right to occupy
and possess ancestral lands and (2) the recognition of a
discrete right to engage in an aboriginal activity in a
particular area. The latter has been defined as the tradi-
tional use, by a tribe of Indians, that has continued from
pre-contact times of a particular area for a particular
purpose. By contrast, a general claim to occupy and pos-
sess vast tracts of territory is the right to use the land for
a variety of activities related to the aboriginal society's
habits and mode of life. As well, in defining the nature
of "aboriginal title", reference need not be made to stat-
utory provisions and regulations dealing with reserve
lands.

In defining the nature of "aboriginal title", reference
need not be made to statutory provisions and regulations
dealing specifically with reserve lands. Though the
interest of an Indian band in a reserve has been found to
be derived from, and to be of the same nature as, the
interest of an aboriginal society in its traditional tribal
lands, it does not follow that specific statutory provi-
sions governing reserve lands should automatically
apply to traditional tribal lands.

The "key" factors for recognizing aboriginal rights
under s. 35(1) are met in the present case. First, the
nature of an aboriginal claim must be identified pre-
cisely with regard to particular practices, customs and
traditions. When dealing with a claim of "aboriginal

une pratique de facto, snit par un regime de gestion
autochtone.

Les juges La Forest et L'Heureux-Dube: Le utitre
aborigenen se fonde sur 1'occupation et 1'utilisation
ininterrompues des terres visees par le peuple autoch-
tone dans le cadre de son mode de vie traditionnel. Ce
droit sui generis n'equivaut pas a la propriete en fief
simple et ii ne peat pas non plus titre decrit au moyen
des concepts traditionnels du droit des biens. 11 est per-
sonnel en ce sens qu'il est generalement inalienable,
sauf en faveur de la Couronne qui, clans ses operations
concernant un tel droit, est assujettie a une obligation de
fiduciaire, savoir celle de trailer equitablement les
peuples autochtones. On hesite a definir avec plus de
precision lc droit des peuples autochtones de continuer b
vivre sur leurs terres comme l'avaient fait leurs ancetres.

Le point de vue adopte pour definir le droit d'occupa-
tion ancestral est emincmment contextual. Il est neces-
saire de faire la distinction entre les deux aspects sui-
vants: (1) la reconnaissance d'un droit general
d'occuper et de posseder des terres ancestrales; (2) la
reconnaissance d'un droit distinct d'exercer une activite
autochtone dans une region particuliere. Ce dernier
aspect a ate defrni comma etant 1'utilisation tradition-
nelle - remontant avant 1'arrivee des Europeens - que
fait une tribe indienne d'un territoire donne, a une fm
particuliere. A !'oppose, une revendication generate
visant le droit d'occuper et de posseder de vastes eten-
dues de territoire concerne le droit d'utiliser ces terres
pour y exercer differences activites liees aux habitudes et
an mode de vie de la societe autochtone concernee. En
outre, en deftnissant la nature du ((titre aborigenes, it
n'est pas necessaire de se referee aux dispositions legis-
latives et reglementaires concernant les terres des
reserves.

En definissant la nature du etitre aborigenee, it nest
pas necessaire de se refbrer aux dispositions legislatives
et reglementaires visant specifiquement les terres des
reserves. Meme s'il a ate juge que le droit que possede
uric bande indienne sur uric reserve decoule du droit de
la society autochtone sur ses terres tribales tradition-
nelles, it ne s'ensuit aucunement que les dispositions
legislatives particulieres regissant les terres des reserves
s'appliquent automatiquement aux terres tribales tradi-
tionnelles.

II est satisfait. Bans le present pourvoi, aux facteurs
sclesu permettant de reconnaitre des droits ancestraux
en vertu du par. 35(1). Premierement, la nature d'une
revendication autochtone doit titre rattachee precisement
a des coutumes, pratiques et traditions particulieres. Le
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title", the court will focus on the occupation and use of
the land as part of the aboriginal society's traditional
way of life.

Second, an aboriginal society must specify the area
that has been continuously used and occupied by identi-
fying general boundaries. Exclusivity means that an
aboriginal group must show that a claimed territory is
indeed its ancestral territory and not the territory of an
unconnected aboriginal society. It is possible that two or
more aboriginal groups may have occupied the same
territory and therefore a finding of joint occupancy
would not be precluded.

Third, the aboriginal right of possession is based on
the continued occupation and use of traditional tribal
lands since the assertion of Crown sovereignty. How-
ever, the date of sovereignty may not be the only rele-
vant time to consider. Continuity may still exist where
the present occupation of one area is connected to the
pre-sovereignty occupation of another area. Also,
aboriginal peoples claiming a right of possession may
provide evidence of present occupation as proof of prior
occupation. Further, it is not necessary to establish an
unbroken chain of continuity.

Fourth. if aboriginal peoples continue to occupy and
use the land as part of their traditional way of life, the
land is of central significance to them. Aboriginal occu-
pancy refers not only to the presence of aboriginal peo-
ples in villages or permanently settled areas but also to
the use of adjacent lands and even remote territories
used to pursue a traditional mode of life. Occupancy is
part of aboriginal culture in a broad sense and is, there-
fore, absorbed in the notion of distinctiveness. The
Royal Proclamation. 1763 supports this approach to
occupancy.

McLachlin J. was in substantial agreement.

Infringements of Aboriginal Title: The Test of Justifica-
tion

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
Constitutionally recognized aboriginal rights are not
absolute and may be infringed by the federal and pro-

tribunal qui examine in revendication d'un etitre abori-
geneo se demande principalement si !'occupation et
!'utilisation des terres visdes faisaient partie du mode de
vie traditionnel de la societe autochtone concernee.

Deuxiemement, la society autochtone doit specifier le
territoire qui a etc utilise et occupe de fagon inintetrom-
pue en en indignant les limites generales. L'exclusivite
signifie quo lc groupc autochtone doit etablir quo lc ter-
ritoire qu'il revendique est, en fait, son territoire ances-
tral et non celui d'une autre society autochtone aver
laquelle ii n'a aucun lien. Comme it est possible que
deux groupes autochtones ou plus went occupy le meme

territoire, it est done possible de conduit a 1'existence
d'une occupation conjointe.

Troisitmement, le droit de possession ancestral se
fonde sur 1'occupation et !'utilisation ininterrompues de
terres tribales traditionnelles depuis ]'affirmation par la
Couronne de sa souverainete. Cependant, ii est possible
que la date de l'affrrmation de la souverainete ne sod
pas le seul moment pertinent dont it faille tenir compte.
11 peut encore y avoir continuite lorsque !'occupation
actuelle d'une region est lice a 1'occupation d'une autre
region avant l'affrrmation de la souverainete. En outre,
les peuples autochtones qui revendiquent un droit de
possession peuvent presenter des elements de preuve de
]'occupation actuelle du territoire vise pour etabiir son
occupation anterieure. De plus. it n'est pas necessaire de
faire la preuve d'une continuite parfaite.

Quatriemement, si des peuples autochtones conti-
nuent d'occuper et d'utiliser le territoire vise darts le
cadre de leur mode de vie traditionnel, ce territoire a une
importance fondamentale pour eux. La notion d'occupa-
tion d'un territoire par des autochtones ne s'entend pas
seulement de la presence de peuples autochtones darts
des villages ou des etablissements permanents, mats
egalement de !'utilisation de terres adjacentes et mime
do territoires dioigncs clans Ic cadre d'un mode de vie
traditionnel. L'occupation constitue un aspect de la cul-
ture autochtone prise clans un sens large et s'integre, par
consequent, a la notion de caractere distinctif. Cette
approahe relative a la nature de ]'occupation est &ayee
par la Proclamation royale de 1763.

Le juge McLachlin est largement en accord avec ces
motifs.

Les attein:es au titre aborigine: le critere de justifica-
tion

Le juge en chef Lamer et les juges Cory, McLachlin
et Major: Les droits ancestraux reconnus et conftrmes
par la Constitution ne sont pas absolus, et tant le gouver-
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vincial governments if the infringement (1) furthers a
compelling and substantial legislative objective and (2)
is consistent with the special fiduciary relationship
between the Crown and the aboriginal peoples. The
development of agriculture, forestry, mining and hydro-
electric power, the general economic development of the
interior of British Columbia, protection of the environ-
ment or endangered species, and the building of infra-
structure and the settlement of foreign populations to
support those aims, are objectives consistent with this
purpose. Three aspects of aboriginal title are relevant to
the second part of the test. First, the right to exclusive
use and occupation of land is relevant to the degree of
scrutiny of the infringing measure or action. Second, the
right to choose to what uses land can be put, subject to
the ultimate limit that those uses cannot destroy the abil-
ity of the land to sustain future generations of aboriginal
peoples, suggests that the fiduciary relationship between
the Crown and aboriginal peoples may be satisfied by
the invul vement of aboriginal peoples in decisions taken
with respect to their lands. There is always a duty of
consultation and, in most cases, the duty will be signifi-
cantly deeper than mere consultation. And third, lands
held pursuant to aboriginal title have an Inescapable
economic component which suggests that compensation
is relevant to the question of justification as well. Fair
compensation will ordinarily be required when aborigi-
nal title is infringed.

Per La Forest and L'Heureux-Dube II.: Rights that
are recognized and affirmed are not absolute. Govern-
ment regulation can therefore infringe upon aboriginal
rights if it meets the test of justification under s. 35(1).
The approach is highly contextual.

The general economic development of the interior of
British Columbia, through ap_ricuimre, mining, forestry
and hydroelectric power, as well as the related building
of infrastructure and settlement of foreign populations,
are valid legislative objectives that, in principle, satisfy
the first part of the justification analysis. Under the sec-
ond part, these legislative objectives are subject to
accommodation of the aboriginal peoples' interests.
This accommodation must always be in accordance with

ncmcnt federal quo les gouvemcmcnts provinciaux pcu-
vent y porter atteinte si (1) l'atteinte au droit ancestral
vise se rapporte a la poursuite d'un objectif legislatif
imperieux et reel; (2) 1'atteinte est compatible avec les
rapports speclaux de fiduciaire qui existent entre la Cou-
ronne et les peuples autochtones. L'extension de 1'agri-
culture, de la foresterie, de l'exploitation miniere et de
1 'energie hvdroelectrique, le developpement econo-
mique general de l'interieur de la Colombie-
Britannique, la protection de l'environnement et des
especes menacees d'extinction, ainsi que la construction
des infrastnuemres et l'implantetinn des populations
requises par ces fins, sont des types d'objectifs compa-
tibles avec cet objet. Trois aspects du titre aborigene
sont peninents quant a la deuxieme etape du critere. Pre-
mieremcnt, lc droit d'utiliscr ct d'occuper de faton
exclusive les terres visees est pertinent pour ce qui est
du degre d'exarnen auquel est soumis la mesure ou
1'acte qui pone atteinte au titre. Deuxiemement, le droit
de choisir Ies utilisation qui peuvent etre faites de ces
terres, sous reserve de la restriction ultime que ces
usages ne sauraient deuvire la capacite de ces tents
d'assurer la subsistance des generations futures de
peuples autochtones, indique qu'il est possible de res-
pecter les rapports de fiduciaire entre la Couronne et les
peuples autochtones en faisant participer les peuples
autochtones a la prise des decisions concernant leurs
terres. II y a toujours obligation de consultation et, dans
la plupart des cas, 1'obligation exigera beaucoup plus
qu'une simple consultation. Troisiemement, les terres
detenues en vertu d'un titre abnrigene not une compo-
sante economique ineluctable qui montre que l'indernni-
sation est egalement un facteur pertinent A regard de la
question de la justification. 11 sera generalement neces-
saire de verser une juste indemnite en cas d'atteinte un
titre aborigene.

Les juges La Forest et L'Heureux-Dube: Les droits
qui stint reonnnus et cnnftrmes ne stint pas absolus. Des
mesures de reglementation prises par le gouvemement
peuvent porter atteinte aux droits ancestraux si elles
satisfont au critere de justification des atteintes aux
droits vises au par. 35(1). La methode adoptee est cmi-
nemment contextuelle.

Le developpement economique general de l'interieur
de la Colombie-Britannique per I'egricultnre, I'exploita-
tion miniere, la foresterie et I'energie hydroelectrique,
ainsi que la construction des infrastructures et l'implan-
tation des populations requises par ce developpement
soot dcs objectifs legislatifs repliers qui, en principe,
satisfont an premier voles du critere de justification.
Dans le cadre du second volet de ce critere, ces objectifs
legislatifs doivent tenir compte des interets des peuples
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the honour and good faith of the Crown. One aspect of
accommodation of "aboriginal title" entails notifying
and consulting aboriginal peoples with respect to the
development of the affected territory. Another aspect is
fair compensation.

McLachlin J. was in substantial agreement.

Self-Government

Per The Court: The errors of fact made by the trial
judge, and the resultant need for a new trial, made it
impossible for this Court to determine whether the claim
to self-government had been made out.

Extinguishment

Per Lamer C.J. and Cory, McLachlin and Major JJ.:
Section 91(24) of the Constitution Act. 1867 (the federal
power to legislate to respect of Indians) carries with it
the jurisdiction to legislate in relation to aboriginal title.
and by implication, the jurisdiction to extinguish it. The
ownership by the provincial Crown (under s. 109) of
lands held pursuant to aboriginal title is separate from
jurisdiction over those lands. Notwithstanding s. 91(24),
provincial laws of general application apply proprio
vigore to Indians and Indian lands.

A provincial law of general application cannot extin-
guish aboriginal rights. First, a law of general applica-
tion cannot, by definition, meet the standard "of clear
and plain intention" needed to extinguish aboriginal
rights without being ultra vires the province. Second,
s. 91(24) protects a core of federal jurisdiction even
from provincial laws of general application through the
operation of the doctrine of interjurisdictional immu-
nity. That core has been described as matters touching
on "Indianness" or the "core of Indianness".

Provincial laws which would otherwise not apply to
Indians proprio vigore are allowed to do so by s. 88 of
the Indian Act which incorporates by reference provin-
cial laws of general application. This provision, how-
ever, does not "invigorate" provincial laws which are
invalid because they are in relation to Indians and Indian
lands.

autochtones. Cette prise en compte doit toujours titre
fake conformement a l'obligation de la Couronne d'agir
honorablement et de bonne fol.. L'un des aspects de cette
prise en compte, clans un tel contexte, consiste a infor-
mer et a consulter les peuples autochtones relativement
au developpement du territoire vise. Un autre aspect de
la prise en compte est la question de la juste indemnisa-
non.

Le juge McLachlin est largement en accord avec ces
motifs.

L'autonomie gouvernementale

La Colin En raison des erreurs de fait commises par
le juge de premiere instance et de la necessite de tenir
on nouveau proses qui en a decoule, it est impossible
pour la Cour de decider si le bien-fonde de la revendica-
tion de l'autonomie gouvemementale a ete etabli.

L' extinction

Le juge en chef Lamer et les juges Cory, McLachlin
et Major. Le paragraphe 91(24) de la Loi constitution-
nelle de 1867 (le pouvoir du federal de legiferer sur les
Indiens) emporte le pouvoir de legiferer relativement au
titre aborigene et par implication, celui d'eteindre ce
titre. Le droit de propriete de la province stir les terres
detenues en vertu d'un titre aborigene (en vertu de
1'art. 109) est distinct de la competence exercee a
regard de ces terres. Malgre le par. 91(24), les lois pro-
vinciales d'application generate s'appliquent proprio
vigore (d'elles-memes) aux Indiens et aux terres
indiennes.

Une loi provinciale d'application generate ne petit pas
eteindre des droits ancestraux. Fremierement, par defini-
tion, une loi provinciale d'application generale ne petit
pas, sans titre ultra vires, respecter la norme de 1'<<inten-
tion claire et expresses etablie a regard de 1'extmction
des droits ancestraux. Deuxiemement, le par. 91(24)
protege le fondement de la competence du federal,
meme contre les Lois provinciales d'application gene-
rate, par 1'application du principe de 1'exclusivite des
competences. 11 a ete dit que ce fondement se rapporte a
des questions touchant a la < quiddite indiennes, ou
indianite, ou a 1'aessentiel de 1'indianites.

Des regles de droit provinciales qui autrement ne
s'appliqueraient pas d'elles-memes aux Indiens peuvent
le faire par I'effet de fart. 88 de la Loi sur les Indiens,
qui incorpore par renvoi les lois provinciales d'applica-
tion generale. Cependant, ceue disposition ne orevi-
gores pas des regles de droit provinciales qui sont inva-
lides parce qu'elles se rapportent aux Indiens et aux
terres indiennes.
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Per La Forest and L'Heureux-Dube JJ.: The province
had no authority to extinguish aboriginal rights either
under the Constitution Act. 1867 or by virtue of s. 88 of
the Indian Act.

McLachlin J. was in substantial agreement.
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(4th) 470, [1993] 5 W.W.R. 97, [1993] 5 C.N.L.R.
1, [1993] B.C.J. No. 1395 (QL), varying an order
of McEachcrn C.J., [1991] 3 W.W.R. 97, [1991] 5
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respondent the Attorney General of Canaria

Arthur Pape, Harry A. Slade, Peter Hogg and
Jean Teillet, for the intervener the First Nations
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Marvin R. V. Storrow, Q.C., Joanne R. Lysyk
and Joseph C. McArthur, for the interveners the
Musqueam Nation et al.
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Cellulose Inc.
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The judgment of Lamer C.J. and Cory and
Major JJ. was delivered by

THE CHIEF JUSTICE -

I. Introduction

This appeal is the latest in a series of cases in
which it has fallen to this Court to interpret and
apply the guarantee of existing aboriginal tights
found in s. 35(1) of the Constitution Act, 1982.
Although that line of decisions. commencing with
R. v. Sparrow, [1990] 1 S.C.R. 1075, proceeding
through the Van der Peet trilogy (R. v. Van der
Peet, [1996] 2 S.C.R. 507, R. v. N.T.C. Smoke-
house Ltd., [1996] 2 S.C.R. 672, and R. v. Glad-
stone, [1996] 2 S.C.R. 723), and ending in R. v.
Pamajewon, [1996] 2 S.C.R. 821, R. v. Adams,
[1996] 3 S.C.R. 101, and R. v. C6te, [1996] 3
S.C.R. 139, have laid down the jurisprudential
framework for s. 35(1), this appeal raises a set of

Joseph J. Arvay, c.r., Mark G. Underhill et
Brenda Edwards, pour l'intimee et appelante daps
le pourvoi incident, Sa Majest6 la Reine du chef de
la province de la Colombie-Britannique.

Graham Garton, c.r., Judith Bowers, c.r.,
Murray T. Wolf et Geoffrey S. Lester, pour 1'intime
le procureur general du Canada.

Arthur Pape, Harry A. Slade, Peter Hogg et
Jean Teillet, pour l ' intervenant le First Nations
Summit.

Jack Woodward et Albert C. Peeling, pour 1'in-
tervenante la Premiere nation de Westhank

Marvin R. V. Storrow, c.r., Joanne R. Lysyk et
Joseph C. McArthur, pour les intervenants la
Nation Musqueam et autres.

J. Keith Lowes, pour les intervenants la B.C.
Cattlemen's Association et autres.

Charles F. Willms, pour l'intervenante Skeena
Cellulose Inc.

J. Edward Gouge, c.r.. et Jill M. Marks, pour
1'intervenante Alcan Aluminium Lae.

Version franeaise du jugement du juge en chef
Lamer et des juges Cory et Major rendu par

LE JUGE EN CHEF -

I. Introduction

Le present pourvoi est le plus recent d'une serie
d'affaires od noire Cour a ete appelee h interpreter
et h appliquer la garantie relative aux droits ances-
traux existants prevue au par. 35(1) de la Loi cons-
titutionnelle de 1982. Bien que cette serie de deci-
sions - qui a commence par 1'arret R. c. Sparrow,
[1990] 1 R.C.S. 1075, s'est poursuivie par la trilo-
gie Van der Peet (R. c. Van der Peet, [1996] 2
R.C.S. 507, R. c. N.T.C. Smokehouse Ltd., [1996] 2
R.C.S. 672, et R. c. Gladstone, [1996] 2 R.C.S.
723), et s'est terminee par les arrets R. c. Pamaje-
won, [1996] 2 R.C.S. 821, R. c. Adams, [1996] 3
R.C.S. 101, et R. c. Cote, [1996] 3 R.C.S. 139 -
au etabli le cadre jurisprudentiel d'analyse du
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interrelated and novel questions which revolve
around a single issue - the nature and scope of
the constitutional protection afforded by s. 35(1) to
common law aboriginal title.

par. 35(1), le present pourvoi souleve un ensemble
de nouvelles questions interreliees, qui concernent
une seule et mime question - la nature et la par-
tee de la protection constitutionnelle accordee par
le par. 35(1) au titre aborigCne reconnu en com-
mon law.

2In Adams, and in the companion decision in
Cate, I considered and rejected the proposition that
claims to aboriginal rights must also be grounded
in an underlying claim to aboriginal title. But I
held, nevertheless, that aboriginal title was a dis-
tinct species of aboriginal right that was recog-
nized and affirmed by s. 35(1). Since aboriginal
title was not being claimed in those earlier appeals,
it was unnecessary to say more. This appeal
demands, however, that the Court now explore and
elucidate the implications of the constitutionaliaa-
tion of aboriginal title. The first is the specific con-
tent of aboriginal title, a question which this Court
has not yet definitively addressed, either at com-
mon law or under s. 35(1). The second is the
related question of the test for the proof of title,
which, whatever its content, is a right in land, and
its relationship to the definition of the aboriginal
rights recognized and affirmed by s. 35(1) in Van
der Peet in terms of activities. The third is whether
aboriginal title, as a right in land. mandates a mod-
ified approach to the test of justification first laid
down in Sparrow and elaborated on in Glad-
stone.

In addition to the relationship between aborigi-
nal title and s. 35(1), this appeal also raises an
important practical problem relevant to the proof
of aboriginal title which is endemic to aboriginal
rights litigation generally - the treatment of the
oral histories of Canada's aboriginal peoples by
the courts. In Van der Peet, I held that the common
law rules of evidence should be adapted to take
into account the sui generis nature of aboriginal

Dens Adams, ainsi que dans Ferret connexe
Cote, j'ai examine et rejete 1'argument voulant
qu'une revendication visant des droits ancestraux
doive aussi s'appuyer sur une revendication sous-
jacente visant un titre aborigene. J'ai neanmoins
conclu que le titre aborigene etaft une espece dis-
tincte de droit ancestral reconnu et confirme par le
par. 35(1). Comm aucun titre aborigene n'dtait
revendiqut dans ces pourvois anterieurs, i1 n'etait
pas nescessaire d'en dire davantage. Cependant,
dans le cadre du present pourvoi, la Cour doit exa-
miner et elucider les consequences de la constitu-
tionnalisation du titre aborigene. La premiere con-
sequence a trait au contenu precis du titre
aborigene, question iA laquelle noire Cour n'a pas
encore repondu de maniere definitive, tant au
regard de la common law que du par. 35(1). La
deuxieme est la question connexe du crftere appli-
cable pour faire la preuve du titre qui, quel que soft
son contenu, est un droit foncier, et de sa relation
avec la definition des droits ancestraux reconnus et
confirmes par le par. 35(1) qui a ete donee dans
Van der Peet en fonction de la notion d'activites.
La troisieme est la question de savoir si le titre
aborigene, en tant que droit foncier, commande
une approche modifiee h regard du critere de justi-
fication qui d'abord a ete enonce dam Sparrow
puis pr6eisr dans Gladstone.

En plus du rapport entre le titre aborigene et le
par. 35(1), le present pow-voi soul eve aussi un pro-

bleme pratique important en matiere de preuve du
titre aborigene, probleme generalement commun a
tout litige portant sur des droits ancestraux, soit le
traitement reserve par les tribunaux aux recite
oraux des peuples autochtones du Canaria Dann
Van der Peet, j'ai conclu que les regles de la com-
mon law en matiere de preuve devaicnt etre adap-

tees pour tenir compte du caractere sui generis des
droits ancestraux. Dens le present pourvoi, none

3



1028

	

DELGAMUVKW Y. D.C. The Chief Justice

	

[1997] 3 S.C.R.

4

5

6

7

rights. In this appeal, the Court must address what
specific form those modifications must take.

Finally, given the existence of aboriginal title in
British Columbia, this Court must address, on
cross-appeal. the question of whether the province
of British Columbia, from the time it joined Con-
federation in 1871. until the entrenchment of
s. 35(1) in 1982, had jurisdiction to extinguish the
rights of aboriginal peoples, including aboriginal
title, in that province. Moreover, if the province
was without this jurisdiction, a further question
arises - whether provincial laws of general appli-
cation that would otherwise be inapplicable to
Indians and Indian lands could nevertheless extin-
guish aboriginal rights through the operation of
s. 88 of the Indian Act. R.S.C., 1985, c. 1-5.

II. Facts

At the British Columbia Supreme Court,
McEachern C.J. heard 374 days of evidence and
argument. Some of that evidence was not in a form
which is familiar to common law courts. including
oral histories and legends. Another significant part
was the evidence of experts in genealogy, linguis-
tics. archeology. anthropology, and geography.

The trial judge's decision (reported at (1991] 3
W.W.R. 97) is nearly 400 pages long, with another
100 pages of schedules. Although I am of the view
that there must be a new trial, I nevertheless find it
useful to summarize some of the relevant facts, so
as to put the remainder of the judgment into con-
text.

A. The Claim at Trial

This action was commenced by the appellants,
who are all Gitksan or Wet' suwet'en hereditary
chiefs, who, both individually and on behalf of
their "Houses" claimed separate portions of 58,000
square kilometres in British Columbia. For the
purpose of the claim, this area was divided into

Cour doit se demander quelle forme precise doi-
vent prendre ces modifications.

Finalement, vu 1'existence du titre aborigine en
Colombie-Britannique, noire Cour dolt examiner,
daps un pourvoi incident, la question de savoir si. a
compter de son entree dans la Confederation en
1871 jusqu'a 1'inscription du par. 35(1) Bans la
Constitution en 1982, la province de la Colombie-
Britannique a eu le pouvoir d'eteindre, sur son ter-
ritoire, les droits des peuples autochtones, y corn-
pris le titre aborigene. En outre, si la province
n'avait pas ce pouvoir, se pose alors une autre
question: est-ce que les lois provinciales d'applica-
tion ge=nerate, qui seraient normalement inappli-
cables aux Indiens et h leurs terres, pourraient
neanmoins eteindre les droits ancestraux sous i'ef-
fet de fart. 88 de la Loi sur les Indiens, L.R.C.
(1985), ch. I-5.

II. Les faits

En Cour supreme de la Colombie-Britannique,
le juge en chef McEachern a preside A 374 jours de
deposition et d'argumentation. Une partie de la
preuve n'dtait pas clans une forme familiere aux
tribunaux de common law et cotnportait notam-
ment des recits oraux et des lcgendes. Un autre
bloc considerable d'^le mentc de preuve ettait cons-
titue de temoignages d'experts en genealogie, en
linguistique, en archeologie, en anthropologie et en
geographic.

La decision du juge de premiere instance (public
A [1991] 3 W.W.R. 97) compte pres de 400 pages,
auxquelles s'ajoute une autre centaine de pages
d'annexes. Meme si je suis d'avis qu'il faut un
nouveau procis, je crois neanmoins utile de resu-
mer certain des faits pertinents, de maniere h met-
tre en contexte le reste du jugement

A. La revendication au prods

La presente action a ctc engagee par les appe-
lants, tots des chefs hereditaires Wet'suwet'en ou
Gitksan, qui, tant en leur propre nom qu'au nom de
leurs <<maisonse, revendiquent des parties distinc-
tes d'un territoire de 58 000 kilometres carres situe
en Colombie-Britannique. Aux fins de la revendi-
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133 individual territories. claimed by the 71
Houses. This represents all of the Wet ' suwet'en
people, and all but 12 of the Gitksan Houses. Their
claim was originally for "ownership" of the terri-
tory and "jurisdiction" over it. (At this Court. this
was transformed into, primarily, a claim for
aboriginal title over the land in question.) The
province of British Columbia counterclaimed for a

declaration that the appellants have no right or
interest in and to the territory or alternatively, that
the appellants' cause of action ought to be for
compensation from the Government of Canada.

B. The Gitksan and Wer'suwet'en Peoples

(1) Demography

The Gitksan consist of approximately 4,000 to
5,000 persons. most of whom now live in the terri-
tory claimed, which is generally the watersheds of
the north and central Skeena, Nass and Babine
Rivers and their tributaries. The Wet'suwet'en con-
sist of approximately 1.500 to 2,000 persons. who
also predominantly live in the territory claimed.
This territory is mainly in the watersheds of the
Bulkley and parts of the Fraser-Nechako River
systems and their tributaries. It lies immediately
east and south of the Gitksan.

Of course. the Gitksan and Wet'suwet'en are not
the only people living in the claimed territory. As
noted by both McEachern C.J. at trial (at p. 440)
and Lambert J.A. on appeal (at p. 243), there are
other aboriginals who live in the claimed territory.
notably the Carrier-Sekani and Nishga peoples.
Some of these people have unsettled land claims
overlapping with the territory at issue here. More-
over, there are also numerous non-aboriginals liv-
ing there. McEachern C.J. found that, at the time
of the trial, the non-aboriginal population in the
territory was over 30,000.

cation. ce grand territoire a ete divise en 133 terri-
toires distincts. revendiques par les 71 maisons. Y
sont repressente s tour les Wet'suwet'en et tomes les
maisons Gitksan. a l'exception de 12. Initialement,
les appelants revendiqualent la eproprirste» du ter-
ritoire et la ecompetencee sur celui-ci. (Devant
noire Cour, cette revendication a change et est
devenue principalement la revendication d'un titre
aborignne sur le territoire en question.) La pro-
vince de la Colombie-Britannique a pre sente une
demande reconventionnelle daps laquelle elle solli-
cite une declaration portant que les appelants n'ont
aucun droit ou interest darts le territoire. ou. subsi-
diairement. que la cause d'action des appelants
devrait titre l'obtention d'une indemnite de la part
du gouvemement du Canada.

B. Les Gitksan et les Wet`suwer'en

(1) La demographic

Les Gitksan sont un groupe d'environ 4 000 a
5 000 personnes. dont la plupart vivent maintenant
clans le territoire revendique. c'est-a-dire de fation
generrale le bassin centre-nord des rivit res Skeena.
Nass ct Babinc ct dc lcurs affluents. Les Wet'su-
wet'en, qui sont environ 1 500 A 2 000. habitent
eux aussi de facon presdominante le territoire
revendiques. Leur territoire est situt principalement
dans le bassin de la rivie re Bulkley et, en partie,
clans le syste me hydrographique formes par les
rivie res Fraser et Nechako et leurs affluents. Ce
territoirc se trouve immCdiatement a 1'cst et au sud
de celui des Gitksan.

Les Gitksan et les Wet'suwet'en ne sont e videm-
ment pas les seules personnes vivant dans le terri-
toire revendiquee. Comme Pont soulignes tant le
juge en chef McEachem en premiere instance (a la
p. 440) que lc juge Lambert en appel (a la p. 243),
d'autres autochtones vivent sur ce territoire.
notamment les Carrier-Sekani et les Nishga. Cer-
tains d'entre eux ont des revendications territo-
riales pendantes qui chevauchent en partie le terri-
toire en cause dans la presente affaire. En outre, de
nombreux non-autochtones y vivent. Le juge en
chef McEachem a conclu que. au moment du pro-
ce s, la population non autochtone du territoire
depassait 30 000 personnes.

s

9
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(2) History

There were numerous theories of the history of
the Gitksan and Wet'suwet'en peoples before the
trial judge. His conclusion from the evidence was
that their ancestors migrated from Asia, probably
through Alaska, and spread south and west into the
areas which they found to be liveable. There was
archeological evidence, which he accepted, that
there was some form of human habitation in the
territory and its surrounding areas from 3,500 to
6,000 years ago, and intense occupation of the
Hagwilget Canyon site (near Hazelton), prior to
about 4,000 to 3,500 years ago. This occupation
was mainly in or near villages on the Skeena
River, the Babine River or the Bulkley River.
where salmon, the staple of their diet, was easily
obtainable. The other parts of the territory sur-
rounding and between their villages and rivers
were used for hunting and gathering for both food
and ceremonial purposes. The scope of this hunt-
ing and gathering area depended largely on the
availability of the required materials in the areas
around the villages. Prior to the commencement of
the fur trade, there was no reason to travel far from
the villages for anything other than their subsis-
tence requirements.

(3) North American Exploration

There was little European influence in western
Canada until the arrival of Capt. Cook at Nootka
on Vancouver Island in 1778, which led to the sea
otter hunt in the north Pacific. This influence grew
with the establishment of the first Hudson's Bay
trading post west of the Rockies (although east of
the territories claimed) by Simon Fraser in 1805-
1806. Trapping for the commercial fur trade was
not an aboriginal practice, but rather one influ-
enced by European contact. The trial judge held
that the time of direct contact between the Aborigi-
nal Peoples in the claimed territory was approxi-
mately 1820, after the trader William Brown

(2) L'histoire

De nombreuses theses ont ere presentees au juge
de premiere instance sur 1'histoire des Gitksan et
des Wet'suwet'en. De la preuve presentee, it a con-
clu que leurs ancetres ont emigre d'Asie, probable-
ment en passant par I'Alaska. et qu'ils se sont dis-
perses an sud et a l'ouest daps les regions qu'ils
jugerent habitables. Il a accepte des elements de
preuve archeologique indiquant que le territoire et
ses alentours ont connu tine certain forme d'occu-
pation humaine it y a de 3 500 a 6 000 ans et qu 'il
y a eu une occupation intense du site du canyon
Hagwilget (pres de Hazelton) it y a plus de 4 000 ii
3 S00 ans. Cette occupation s'est false principale-
ment dans des villages ou pres de villages shuts
sur les rivieres Skeena, Babine ou Bulldey, oh le
saumon, l 'eIement principal de leur regime alimen-
taire. emit abondant. Les autres parties du tern-
toire. amour des villages et des rivieres ou entre
ceux-ci, etaient utilisees pour la chasse et la cueil-
lette tent tl des fins alimentaires que rituelles.
L'etendue de ce territoire de chasse et de cueillette
etait largernent tributaire de la disponibilite des
denrees requises autour des villages. Avant le
debut du commerce des fourrures, les personnel
qui habitaient les villages n'avaient aucune raison
de s'en eloigner si ce n'etait pour assurer leur sub-
sistance.

(3) L'exploration de l'Amerique du Nord

L'influence europeenne ne s'est vraiment fait
sentir clans l'Ouest du Canada qu'h l'arrivee du
capitaine Cook h Nootka. stir l 'ile de Vancouver,
en 1778, evenement qui a entrain la chasse k la
loutre de mer dans le Pacifique Nord. Cette
influence a cru par suite de 1'etablissement du pre-
mier poste de traite de la Bale d'Hudson 3 l'ouest
des Rocheuses (quoiqu'h rest des territoires reven-
diques) par Simon Fraser en 1805 et 1806. Le trap-
page des fourrures h des fins commerciales n'etait
pas une pratique autochtone, mais plutOt tin pra-
tique qui a ete induite par le contact avec les Euro-
peens. Le juge de premiere instance a statue que la
date approximative du contact direct entre les
peuples autochtones habitant Is territoire reven-
dique et les Europeens trait 1820, apres I'arrivee
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arrived and Hudson's Bay had merged with the
North West Company.

(4) Present Social Organization

McEachern C.J. set out a description of the pre-
sent social organization of the appellants. In his
opinion, this was necessary because "one of the
ingredients of aboriginal land claims is that they
arise from long-term communal rather than per-
sonal use or possession of land" (at p. 147). The
fundamental premise of both the Gitksan and the
Wet'suwet'en peoples is that they are divided into
clans and Houses. Every person born of a Gitksan
or Wet'suwet'en woman is automatically a
member of his or her mother's House and clan.
There are four Gitksan and four Wet'suwet'en
clans, which are subdivided into Houses. Each
House has one or more Hereditary Chief as its titu-
lar head, selected by the elders of their House. as
well as possibly the Head Chief of the other
Houses of the clan. There is no head chief for the
clans, but there is a ranking order of precedence
within communities or villages. where one House
or clan may be more prominent than others.

At trial, the appellants' claim was based on their
historical use and "ownership" of one or more of
the territories. The trial judge held that these are
marked, in some cases, by physical and tangible
indicators of their association with the territories.
He cited as examples totem poles with the Houses'
crests carved, or distinctive regalia. In addition. the
Gitksan Houses have an "adaawk" which is a col-
lection of sacred oral tradition about their ances-
tors, histories and territories. The Wet'suwet'en
each have a "kungax" which is a spiritual song or
dance or performance which ties them to their
land. Both of these were entered as evidence on
behalf of the appellants (see my discussion of the
trial judge's view of this evidence, infra).

The most significant evidence of spiritual con-
nection between the Houses and their territory is a

du commercant William Brown et la fusion de la
Baie d'Hudson et de la Compagnie du Nord-Ouest.

(4) L'organisanon sociale actuelle

Le juge en chef McEachern a decrit l'organisa-
tion sociale actuelle des appelants. A son avis, it
emit necessaire de le faire parce que [TRADUCTION]

1'un des elements des revendications territoriales
des autochtones est qu'elles reposent sur une lon-
gue utilisation ou possession collective - plutbt
qu'individuelle - du territoire» (a la p. 147). La
caracteristique fondamentale de I'organisation
sociale des Gitksan et des Wet'suwet'en est qu'ils
sont divisds en clans et en maisons. Toute personne
dont la mere est Gitksan ou Wet'suwet'en est d'of-
fice membre de la maison et du clan de sa mere. II
y a quatre clans Gitksan et quatre clans Wet'su-
wet'en. clans qui sont subdivises en maisons.
Chaque maison compte un ou plusieurs chefs here-
ditaires qui agissent a titre de chef titulaire et sont
choisis par les nines de leur maison, et aussi, par-
fois, par le grand chef des autres maisons du clan.
Le clan n'a pas de grand chef. mais it y a un ordre
de prdsdance au sein des collectivites ou des vil-
lages vu urn ma sun vu un clan prddomine.

Au proces. les appelants ont fonde leur revendi-
cation sur la apropriete> et 1'utilisation historiques
d'un ou de plusieurs des territoies. Le juge de pre-
miere instance a conclu que, dans certains cas, ces
faits sont marques par des indices physiques et tan-
gibles de 1'associauon des individus avec les tern-
toires vises. II a donne comme exemples les mats
totemiques sculptes aux emblemes ou insignes dis-
tinctifs des maisons. En mitre. les maisons Gitksan
ont un « adaawk> . c'est-a-dire un ensemble de tra-
ditions orales sacrees au sujet de leurs ance'tres, de
leur histoire et de leurs territories. Chaque maison
Wet'suwet'en possede un <<kungax», c'est-a-dire
un chant. une dance ou une representation spiri-
tuelle qui les rattache a leur territoire. Ces deux
elements ont dte deposes en preuve au nom des
appelants (voir, plus loin. mon analyse de I'opi-
nion du juge de premiere instance sur ces elements
de preuve).

Le signe le plus important du lien spirituel entre
les differentes maisons et leur territoire est la salle

12

13

14



1032

	

DELGAMUUKW v. Inc. The Chief Justice

	

[1997] 3 S.C.R.

feast hall. This is where the Gitksan and
Wet'suwet'en peoples tell and retell their stories
and identify their territories to remind themselves
of the sacred connection that they have with their
lands. The feast has a ceremonial purpose, but is
also used for making important decisions. The trial
judge also noted the Criminal Code prohibition on
aboriginal feast ceremonies, which existed until
1951.

des celebrations. C'est 1a que les Wet'suwet'en et
les Gitksan disent et redisent leurs recits et identi-
fient leurs territoires afin de se rappeler le lien
sacre qu'ils entretiennent avec leurs terns. Ces
celebrations ont une fin rituelle, mais elles sont
aussi l'occasion de prise de decisions importantes.
Le juge de premiere instance a egalement souligne
que, jusqu'en 1951. le Code crirnineI interdisait les
ceremonies rituelles autochtones.

15

III. Judgments Below

A. Supreme Court of British Columbia

(1) GeneralPrinciples

The trial judge began his analysis by consider-
ing the significant cases in this area St. Catharines
Milling and Lumber Co. v. The Queen (1887), 13
S.C.R. 577, Calder v. Attorney-General of British
Columbia, [1973] S.C.R. 313, Baker Lake v. Min-
ister of Indian Affairs and Northern Development,
[1980] 1 F.C. 518 (T.D.), Guerin v. The Queen,
[1984] 2 S.C.R. 335, R. v. Sioui, [1990] 1 S.C.R.
1025, and Sparrow. supra. On the basis of this
jurisprudence, he set out four propositions of law.
First, aboriginal interests arise out of occupation or
use of specific land for aboriginal purposes for an
indefinite or long. long time before the assertion of
sovereignty. Second, aboriginal interests are com-
munal. consisting of subsistence activities and are
not proprietary. Third, at common law, aboriginal
rights exist at the pleasure of the Crown and may
be extinguished when the intention of the Crown is
clear and plain. This power reposed with the Impe-
rial Crown during the colonial period. Upon Con-
federation the province obtained title to all Crown
land in the province subject to the "interests" of
the Indians. Finally, unextinguished aboriginal
rights are not absolute. Crown action and aborigi-
nal rights may, in proper circumstances, be recon-
ciled. Generally speaking. aboriginal rights may be
regulated by the Crown only when such regulation
operates to interfere with aboriginal rights pursu-
ant to legitimate Crown objectives which can
honourably be justified, without undue interference
with such rights. Moreover, when regulating, gov-
ernment must be mindful of the appropriate level

III. Les iuridictions inferieures

A. Cour supreme de la Colombie-Britannique

(1) Principes generaux

Le juge de premiere instance a commence son
analyse par 1'examen dcs decisions importantes
dans le domaine: St. Catharines Milling and
Lumber Co. c. The Queen (1887), 13 R.C.S. 577,
Calder c. Procureur general de la Colornbie-
Britannique, [1973] R.C.S. 313, Baker Lake c.
Ministre des Affaires indiennes et du Nord cana-
dien, [1980] 1 C.F. 518 (11 inst.), Guerin c. La
Reine, [1984] 2 R.C.S. 335, it. c. Sioui, [1990] 1
R.C.S. 1025, et Sparrow, precite. Se fondant sur
cette jurisprudence, it a enonce quatre propositions
de droit. Premierement. les droits ancesuaux
decoulent de 1'occupation ou de l'utilisation, a des
fins autochtones, d'un territoire precis pendant une
periode indefinie ou tr8s longue avant l'affirmation
de la souverainete. Deuxit mement, les droits
ancestraux sont des droits collectifs, qui consistent
en des activites de subsistance et non en des droits
de propriete. Troisiememem en common law. les
droits ancestraux existent selon le bon plaisir de la
Couronne et its peuvent etre eteints lorsque 1'in-
tention de la Couronne de le faire est Claire et
expresse. C'est la Couronne imperiale qui detenait
ce pouvoir au cours de la periode coloniale. A la
Confederation. la province a obtenu le titre relatif a
touter les terres publiques situees clans la province
sous reserve de tout '<intereb> des Indiens. Finale-
ment, les droits ancestraux non eteints ne sont pas
absolus. Dins les circonstances approprees, it est
possible de concilier les actes de la Couronne et les
droits ancestraux. De fation generate, les droits
ancestraux peuvent etre reglementes par 1'ttat,
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of priority which aboriginal rights have over com-
peting, inconsistent activities.

With respect to the appellants' claims,
McEachern C.J. divided his analysis into three
parts: (1) jurisdiction over the territory; (2) owner-
ship of the territory; and (in the alternative) (3)
particular aboriginal rights over the territory. In the
ownership claim, the appellants asserted they were
"absolutely entitled to occupy and possess the indi-
vidual territories" claimed (at p. 126). The claim to
jurisdiction was understood by the trial judge as
comprising jurisdiction over land and people in the
territory, and amounted to aboriginal sovereignty,
a right to "govern the territory free of provincial
control in all matters where their aboriginal laws
conflict with the general law" (at p. 128). Although
the claim advanced at trial was advanced by indi-
vidual chiefs on behalf of themselves or their
House members, the trial judge held that since
aboriginal rights are communal in nature, any
judgment must be for the benefit of the Gitksan
and Wet'suwet'en peoples generally.

(2) Aboriginal Ownership

McEacheni C.3. started from the proposition, for
which he cited St. Catharines Milling, that aborigi-
nal rights are not proprietary in nature, but rather
"personal and usufructuary". and dependent upon
the good will of the Sovereign. He was satisfied
that at the date of British sovereignty, the appel-
lants' ancestors were living in their villages on the
great rivers, in a form of communal society. He
was satisfied that they were occupying or possess-
ing fishing sites and the adjacent lands, as their
ancestors had done for the purpose of hunting and

mais seulement si cette reglementation ne porte
pas atteinte de maniere excessive a ces droits et
qu'elle vise la poursuite par 1'$tat d'objectifs legi-
times qui peuvent €tre honorablement justifies. En
outre. lorsqu'il reglemente des activites, le gouver-
nement doit tenir compte du degre de priorit6
approprie qui doit etre accordee a 1'exercice de
droits ancestraux sur l'exercice d'autres activites
concurrentes et incompatibles.

Le juge en chef McEachem a divisd son analyse
des revendications des appelants en trois parties:
(I) la competence sur le territoire; (2) la propriete
du territoirc; (3) (subsidiairement) les droits ances-
traux particuliers visant le territoire. Dans leer
revendication de la proprietd, les appelants ont
affirme qu'ils avaient [TRADUCTION] <<le droit
absolu A la possession et h ('occupation des diffd-
rents territoirese revendiquds (h la p. 126). Le juge
de premiere instance a considdrd que la revendica-
tion relative h la competence visait la competence
sur le territoire et sur les personnes l'habitant, et
qu'elle equivalait a la souverainete autochtone,
c'est-h-due au droit de [TRADUCTION] egouvemer
le territoire, libre de tout contr8le provincial sur les
diverses questions oil leurs regles de droit entrent
en conflit avec le droit d'application generalee (A
la p. 128). Bien que, en premiere instance, la
revendication ait etd presentee par chacun des
chefs, en son propre nom et au nom des membres
de sa maison, le juge de premiere instance a conclu
que, vu la nature collective des droits ancestraux,
tout jugement doit etre prononce au benefice des
Gitksan et des Wet'suwet'en en general.

(2) La propridte autochtone

Le juge en chef McEa here est part; de la pro-
position - au soutien de laquelle it a cite I'arret
St. Catharines Milling - que les droits ancestraux
ne sont pas. par nature. des droits de proprietd.
mais plut8t des droits «personnels et usufruc-
tuaires >, tributaires du bon vouloir du souverain. 11
dtait convaincu que, au moment de 1' affirmation de
la souverainetd par les Britanniques, les ancetres
des appelants vivaient clans leurs villages en bor-
dure des grandes rivieres, dans une forme de
socidtd communautaire. II etait convaincu qu'ils

ib
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gathering that which they required for sustenance.
However, he was not satisfied that they owned the
territory in its entirety in any sense that would be
recognized by the law.

There were several specific claims of the plain-
tiffs as to their uses of the land before the assertion
of sovereignty. He concluded that the appellants'
ancestors lived within the territory, but predomi-
nantly at the village sites. He accepted. at p. 372,
that they harvested the resources of the lands, but
that there was only evidence of "commonsense
subsistence practices .. . entirely compatible with
bare occupation for the purposes of subsistence".
He was not persruarled that there was any system of
governance or uniform custom relating to land
outside the villages. He refused to accept that the
spiritual beliefs exercised within the territory were
necessarily common to all the people or that they
were universal practices. He was not persuaded
that the present institutions of the plaintiffs' soci-
ety were recognized by their ancestors. Rather, he
found, at p. 373, that "they more likely acted as
they did because of survival instincts". He stated
that the maintenance and protection of the bounda-
ries were unproven because of the numerous intru-
sions into the territory by other peoples. The oral
histories, totem poles and crests were not suffi-
ciently reliable or site specific to discharge the
plaintiffs burden of proof. Although McEachem
C.J. recognized the social importance of the feast
system and the fact that it evolved from earlier
practices, he did not accept its role in the manage-
ment and allocation of lands, particularly after the
fur trade. McEachern C.J. concluded, at p. 383,
that "I cannot infer from the evidence that the Indi-
ans possessed or controlled any part of the terri-
tory, other than for village sites and for aboriginal

occupaient et possedaient des sites de Oche et les
terres adjacentes, comme leurs ancetres 1'avaient
fait pour y chasser et y cueillir ce dont ils avaient
besoin pour assurer leur subsistance. Cependant, it
n'etait pas convaincu qu'ils etaient propri&taires de
1'ensemble du territoire, daps quelque seas qui
serait reconnu par le droit.

Les demandeurs ont fait valoir plusieurs reven-
dications particulieres visant des utilisations qu'ils
faisaient du territoire avant 1'affirmation de la sou-
verainete. Le juge de premiere instance a conclu
que les ancetres des appelants vivaient a l'interieur
du territoire, mais principalement clans le site des
villages. 11 a accepte, a la p. 372, qu'ils recoltaient
les ressources du territoire, mais que la preuve
etayait seulement I'existence de [TRADUCTION]

pratiques rationnelles de subsistance [...1 tout a
fait compatibles avec une simple occupation a des
fins de subsistance'. Il n'etait pas convaincu qu'il
existait quelque systeme de gestion ou de coutume
uniforme visant les terres situees it l'exterieur des
villages. II a refuse de reconnaitre que les
cmyances spirituelles respectees au sein du terri-
toire etaient necessairement communes a tons les
autochtones et qu'elles constituaient des pratiques
universelles. II n'etait pas convaincu que les insti-
tutions actuelles de la societe des demandeurs
etaient celles de leurs ancetres. 11 a plut8t conclu, a
la p. 373, qu'[TRADUGTION] «il est plus vraisem-
blable qu'ils agissaient ainsi par instinct de survi-
vancee. Il a affirm@ que, compte tenu des nom-
breuses intrusions d'autres peuples clans le
territoire, on n'avait pas fait la preuve du maintien
et de la protection de frontieres. Les recits oraux,
les mats totemiques et les emblemes n'etaient pas
des elements suffisamment fiables ou specifiques a
un site pour permettre aux demandeurs de s ' acquit-
ter de la charge de la preuve qui leur incombait.
Meme si le juge en chef McEachem a reconnu
I'importance sociale de la pratique des celebrations
et son evolution depuis ses premieres manifesta-
tions, it n'a pas accepte le role qu'on lui attribuait
clans la gestion et 1'attribution des terres, particu-
lierement apres le debut du commerce des four-
rures. Le juge en chef McEachem a conclu ainsi, a
la p. 383: [TRADUC ION] je ne peux inferer de la
preuve que les Indiens possedaient ou controlaient
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use in a way that would justify a declaration
equivalent to ownership".

Although he was of the opinion that the status of
the villages and their immediate surrounding area
may be different from the territory as a whole. they
were already predommantly reserve lands. Hence.
the question of the Gitksan and Wet'suwet'en peo-
ples' rights to these particular lands did not need to
be dealt with. Moreover. to the extent that there
were hunting grounds not included on those lands,
McEachern C.J. believed he had no jurisdiction to
extend their boundaries.

(3) Aboriginal Sovereignty

McEachern C.J. interpreted the appellants'
claim for "jurisdiction" as a claim to govern the
territories in question. This would include the right
to enforce existing aboriginal law, as well as make
and enforce new laws, as required for the govern-
ance of the people and their land. Most notably,
this would also include a right to supersede the
laws of British Columbia if the two were in con-
flict. McEachern C.J. rejected the appellants' claim
for a right of self-government. relying on both the
sovereignty of the Crown at common law, and
what he considered to be the relative paucity of
evidence regarding an established governance
structure. First, he stated. at p. 386. that when Brit-
ish Columbia was united with Canada. "all legisla-
tive jurisdiction was divided between Canada and
the province, and there was no room for aboriginal
jurisdiction or sovereignty which would be recog-
nized by the law or the courts". Second, he charac-
terized the Gitksan and Wet'suwet'en legal system.
at p. 379, as a "most uncertain and highly flexible
set of customs which are frequently not followed
by the Indians themselves". He continued, at
pp. 379-80, stating:

une pantie quelconque du territoire, a 1'exception
du site des villages. et qu'ils 1'utilisaient d'unc
maniere qui justifierait une declaration equivalente
au droit de proprietee.

Meme s'il emit d'avis que les villages et leurs
environs immediats avait pu avoir un statut diffe-
rent de celui du territoire pris dans son ensemble,
ils etaient dej1 constitues principalement de terres
de reserve. Par consequent. il n'etait pas necessaire
d'examiner la question des droits des Gitksan et
des Wet'suwet'en sur ces terres. De plus. s'il y
avait des territoires de chasse qui n'etaient pas
compris clans les limites de ces terres. le juge en
chef McEachem stait d'avis qu'il n'avait pas com-
petence pour elargir leurs limites.

(3) La souverainete	 autochtone

Le juge en chef McEachem a considers la
revendication des appelants relative a la ((compe-
tence» corium Etant la revendication du pouvoir de
gouverner les tcrritoires en question, notamment le
droit d'appliquer les regles de droit autochtones
existantes ainsi que le droit d'en adopter de nou-
velles et de les faire respecter, selon ce qui est
requis pour la gouverne des individus et leur terri-
toire. De fawn plus particuliere, cela emporterait
le droit d'scarter l'application des lots de la
Colombie-Britannique en cas de conflit. Le juge en
chef a rejete la revendication par les appelants du
droit 'a 1'autonomie gouvernementale. fondant sa
decision a la foil sur la souverainete de la Cou-
ronne en common law et sur la rarete relative,
selon lui. de preuves de ('existence dune structure
gouvernementale etablie. II a d'abord affirm& d la
p. 386. que, lorsque la Colombie-Britannique a ste
unie au Canada, ITRADUC ION] «toutes les compe-
tences legislatives ont ete reparties entre le Canada
et la province. et il n'y avait aucune place pour
quelque competence ou souverainete autochtone
qui serait reconnue par le droit ou les tribunaux".
Deuxiemement. il a qualifte le systeme juridique
des Gitksan et des Wet'suwet ' en, a la p. 379,
d'[TRADUCfION] ((ensemble de coutumes des plus
incertaines ct cxtrcmement souples qui, frequem-
ment, ne sont pas suivies par les Indies eux-
memes)). II a ajoute ceci, aux pp. 379 et 380:
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I heard many instances of prominent Chiefs conducting
themselves other than in accordance with these rules,
such as logging or trapping on another chief's territory,
although there always seemed to be an aboriginal excep-
tion which made almost any departure from aboriginal
rules permissible. In my judgment, these rules are so
flexible and uncertain that they cannot be classified as
laws.

As a result of the flexibility and uncertainty of the
customs and rules. McEachern C.J. rejected the
appellants' claim to jurisdiction or sovereignty
over the territories.

(4) AboriginalRights

After rejecting the appellants' claim for owner-
ship of and jurisdiction over the disputed territo-
ries. McEachern C.J. turned to the possibility that
the appellants nevertheless have aboriginal rights
exercisable therein. He set out, at p. 388, the four
part test from Baker Lake for an aboriginal right

I. That they (the plaintiffs) and their ancestors were
members of an organized society.

2. That the organized society occupied the specific terri-
tory over which they assert the aboriginal title.

3. That the occupation was to the exclusion of other
organized societies.

4. That the occupation was an established fact at the
time sovereignty was asserted by England.

McEachern C.J. noted that the requirement for an
organized society had been satisfied, even though
he did not believe the appellants' ancestors had
institutions and governed themselves. However, he
held that no specific level of sophistication ought
to be required in satisfying this requirement He
then stated that there was evidence that the ances-
tors of the plaintiffs occupied specific locations in
the territory (the villages) and they used surround-
ing lands. Although there was evidence that the
Gitksan and Wet'suwet'en would not have been
able to keep invaders or traders out of their terri-

[TRADUCTION] On m'a fait etat de nombreux cas old des
chefs en vue ne se sont pas confonmes a ces regles, par
exemple en faisant du piegeage ou en coupant du bois
sur le territoire d'un ante chef, quoiqu'il semblait tou-
jours y avoir une exception autochtone qui rendait licite
presque toute derogation aux regles autochtones. Selon
mot, ces regles sont si souples et incertaines qu'elles ne
peuvent &re qualififies de regles de droit.

En raison de la souplesse et de !'incertitude des
coutumes et des regles, le juge en chef McEachem
a rejete la revendication de competence ou de sou-
verainete sur les territories vises qu'ont presentee
les appelants.

(4) Les droits ancestraux

Apres avoir rejete la revendication des appelants
relative a la propriet6 des territoires en cause et A in
competence sur ceux-ci, le juge en chef McEa-
chern a ensuite examine la possibilit6 que les appe-
lants possedent neanmoins des droits ancestraux
pouvant y etre exerces. II a &nonce, a la p. 388, les
quatre parties du critere dtabli clans Baker Lake.
precite, pour la reconnaissance d'un droit ances-
tral:

[TRADUCTION] 1. II Taut que (les demandeurs) et leers
ancetres aient ete membres d'une societe organisee;

2. que cette societe organizee alt occupe le territoire par-
ticulier a regard duquel ses membres revendiquent un
titre aborigine;

3. que cette occupation alt eta a !'exclusion d'autres
societes organisaes;

4. que !'occupation ait eta un fait etabli an moment de
1'affumation de la souverainete par 1'Angleterre.

Le juge en chef McEachem a souligne qu'on avait
satisfait a !'exigence concemant !'existence d'une
societe organisee, meme s'il ne croyait pas que les
ancetres des appelants avaient des institutions et se
gouvernaient eux-memes. Cependant, it a statue
qu'aucun degre particulier de raffinement nc
devrait etre requis pour satisfaire a cette exigence.
Il a ensuite affirme qu'il y avait des elements de
preuve indiquant que les ancetres des demandeurs
avaient occupd des lieux precis clans le territoire
(les villages) et qu'ils avaient utilise les terres
environnantes. Mettle si la preuve indiquait que les
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tory, no other organized societies had established
themselves in the core areas on any permanent
basis. Moreover, he noted at the outset of his rea-
sons on this point that he was uncertain about the
requirement for exclusivity.

The activities that were to be protected were
only those carried on at the time of contact or
European influence and that were still carried on at
the time of sovereignty. This included "all those
sustenance practices and the gathering of all those
products of the land and waters of the territory I
shall define which they practised and used before
exposure to European civilization (or sovereignty)
for subsistence or survival" (at p. 391). This did
not include trapping for the fur trade, or other
land-based commercial enterprise. McEachern C.J.
ultimately concluded, at p. 395 that "the plaintiffs
have established. as of the date of British sover-
eignty, the requirements for continued residence in
their villages, and for non-exclusive aboriginal
sustenance rights within [certain] portions of the
territory,

(5) Extinguishment and Fiduciary Duties

McEachem C.J. started with the proposition, at
pp. 396-97, that the law "never recognized that the
settlement of new lands depended upon the con-
sent of the Indians". All aboriginal rights existed at
the pleasure of the Crown, and could be extin-
guished by unilateral act. He accepted the "clear
and plain" intention test for extinguishment, but
took the view that it need not be express or even
mention aboriginal rights, if the intention can be
identified by necessary implication. An example of
such implied extinguishment might be a fee simple

Gitksan et les Wet'suwet'en n'auraient pas e4te
capables d'interdire leer territoire aux envahisseurs
ou aux commercants, aucune autre socie td organi-
se ne s'e tait establie avec quelque permanence que
ce soit dans les principaux emplacements. De plus,
au debut de la partie de ses motifs sur ce point, le
juge a souligne qu'il emit incertain en ce qui con-
ceme cette exigence d'exclusivite.

Les activite s qui devaient etre protegees se limi-
taient a celles qui a taient exerckes au moment du
contact avec les Europeans ou au moment oh ]'in-
fluence de ceux-ci s'est fait sentir et qui a taient
encore exerce es au moment de ]'affirmation de la
souverainete. Ces activite s comprenaient effective-
ment [TRADUCI7ON] <toutes les pratiques de sub-
sistance ainsi que les activites de recolte des pro-
duits des terres et des eaux du territoire que je vais
dCfinir, qu'ils suivaient et exercaient - avant
d'etre exposes A la civilisation europe enne (ou
avant ]'affirmation de la souverainet6) - a des
fins de subsistance ou de survie» (ala p. 391). Ceci
ne comprenait pas le trappage en vue du commerce
des fourrures ou d'autres entreprises commerciales
fonde'es sur ] 'exploitation du territoire. Le juge en
chef McEachern a finalement cancan, h la p. 393,
que [TRADUC ION] « des demandeurs ont eetabli qu 'il
etas satisfait, a la date de ]'affirmation de la souve-
rainete britannique. aux exigences relatives a la
residence continue dans leurs villages et a ('exis-
tence de droits ancestraux d'exploitation a des fins
de subsistance non exclusifs sur [certaines] parties
du territoire*.

(5) L'extinction des droits et les obligations de,
tiduciaire

Le juge en chef McEachem a commence en
enongant, aux pp. 396 et 397, la proposition sui-

vant laquelle le droit ['rRADUCr1ON] «n'a jamais
reconnu que la colonisation de nouvelles terms
e tail subordonnee au consentement des Indiens».
L'existence de tons les droits ancestraux dependait
du bon plaisir de la Couronne et ces droits pou-
vaient etre eteints par un acte unilateral de cette
dernibre. Il a acceptt ]'application du critere de

i'intention <<claire et expresse» pour statuer sur la
question de ]'extinction, mail it s'est dit d'avis

zt
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grant to a third party, or a grant of a lease, licence,
permit or other tenure inconsistent with continuing
aboriginal interest

McEachern C.J. held that any aboriginal rights
to the land had been extinguished. The extinguish-
ment arose out of certain colonial enactments
which demonstrated an intention to manage Crown
lands in a way that was inconsistent with continu-
ing aboriginal rights. He stated, at p. 411, that "the
Crown with full knowledge of the local situation
fully intended to settle the colony and to grant
titles and tenures unburdened by any aboriginal
interests". Crown grantees who received land in
colonial times were clearly intended to receive the
land free from any aboriginal encumbrances.
Moreover, this intention to extinguish did not only
apply to lands that had actually been granted to
third parties. but rather all Crown land in British
Columbia. However, it should be noted that he was
careful to distinguish between land and fishing
rights. Since McEachern C.J. was of the view that
all aboriginal title to the territories in question had
been extinguished during colonial times, it was not
necessary to consider whether the province had the
power to extinguish aboriginal rights after Confed-
eration.

Notwithstanding the complete extinguishment
of all aboriginal rights in land, McEachem C.I.
held, at p. 417, that the Crown was under a fiduci-
ary obligation to continue to allow native persons
to use vacant crown lands for lawful purposes until
the land "is dedicated to another purpose". This is
not an aboriginal "right", to which s. 35 can be
applied, since any such "rights" over the land had
been extinguished. However, he held that where
the Crown extinguishes an aboriginal right, and

qu'il n'est pas necessaire que 1'intention ait ete
expresse ni meme qu'on mentionne les droits
ancestraux, si cette intention petit &re degagee par
implication necessaire. Un exemple d'une telle
extinction implicitc serait un acts de concession en
fief simple au benefice d'un tiers ou 1'octroi d'un
bail, d'une licence, d'un permis ou de quelque
autre forme de tenure incompatible avec le main-
tien d'un droit ancestral.

Le juge en chef McEachern a conclu que tout
droll ancestral au temtoire avail ete etetnt Cette
extinction etait le resultat de certains textes de loi
coloniaux qui demontraient 1'mtention de gerer les
terres publiques d'une fagon incompatible avec le
maintien des droits ancestraux. 11 a declare, h la
p. 411, que [TRADUCFION] «la Couronne, pleine-
ment consciente de la situation locale, avail pleine-
ment eu 1'intention d'etablir une colonie et d'ac-
corder des titres et tenures qui ne soient greves
d'aucun droit ancestrale. On entendait clairernent
que ceux qui se voyaient accorder des concessions
par 1'Etat h l'epoque coioniale les recoivent libres
de torte charge dont seraient titulaires les autoch-
tones. En outre, cette intention d'extinction s'ap-
pliquait non seulement aux terres qui, de fait,
avaient ete cedees h des tiers, mais egulement h
toutes les terres publiques en Colombie-Britan-
nique. Cependant, it convient de souligner que he
juge a pris soin de distinguer entre Ies droits fon-
ciers et les droits de peche. Etant donne que le juge
en chef McEachern dtait d'avis que tout titre abori-
gene sur les territoires en question avait ete eteint
pendant 1'epoque coloniale, i1 ne lui etait pas
necessaire de se demander si la province avait le
pouvoir d'eteindre des droits ancestraux apres In
Confederation.

Nonobstant l'extinction complete de tons les
droits ancestraux sur he territoire, le juge en chef
McEachem a conclu, h la p. 417, que la Couronne
avait 1'obligation de fiduciaire de continuer de per-
mettre aux autochtones d'utiliser, a des fins licites,
les terres publiques inoccupees jusqu'h ce que he
territoire en question [TRADUCI'ION] «soit affects h
une autre fine. II ne s'agit pas d'un «droit>> ances-
tral auquel 1'art. 35 pent etre applique, puisque
toes ces «droits> an territoire ont ete eteints. Tou-
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makes a promise regarding use of Crown land at
the same time, this creates the same fiduciary obli-
gation as if the aboriginal people had surrendered
the land to the Crown. In articulating guidelines
for the application of the Crown's fiduciary obliga-
tion, McEachem C.J. made it clear that the Crown
must be free to direct resource management in the
province in the best interests of both the aboriginal
and non-aboriginal persons in the province. How-
ever, Crown authorities should always keep the
"aboriginal interests of the plaintiffs very much in
mind" (at p. 423) in developing policies for the
territory, and should ensure that aboriginal activi-
ties on the land are not unduly impaired.

(6) Damages

Since the plaintiffs failed to establish that
existing ownership, jurisdiction, or aboriginal
rights had been breached, the claim for damages
for wrongful appropriation of their territory was
dismissed by McEachem C.J.

(7) Lands Subject to Aboriginal Rights at Sov-
ereignty

McEachem C.J. felt it necessary to delineate the
boundaries of the lands that were subject to aborig-
inal tights at the time of sovereignty in case he was
wrong that these rights had been extinguished. He
considered the evidence regarding the external
boundary of the territory, and the internal bounda-
ries therein. He found numerous inconsistencies.
and generally did not find it to be reliable. He
rejected the boundaries as put forth by the appel-
lants.

Nevertheless, since he had held that the Gitksan
and Wet'suwet'en had aboriginal sustenance rights
over part of the land, he had to delineate their

tefois, le juge en chef a statue que, Bans les cas oil
la Couronne dteint un droit ancestral, et fait en
meme temps une promesse au sujet de 1 'utilisation
de terres publiques, cela a pour effet de crder sane
obligation de fiduciaire au m6me titre que si les
autochtones concemes avaient cede le territoire it
la Couronne. Dans la formulation de lignes direc-
trices concemant l'application de l'obligation de
fiduciaire de la Couronne, le juge en chef
McEachern a clairement indiqud que celle-ci doit
etre fibre de gdrer les ressources de la province an
mieux des int6rets tans des autochtones que des
non-autochtones de la province. Cependant, les
autoritds dtatiques devraient toujours avoir [TRA-
DUCrION] ebien h l'esprit les droits ancestraux des
demandeurse (a la p. 423) lorsqu'elles dlaborent
des politiques relatives au temtoire, en plus de
veiller a ce que les activitds exercdes par les
autochtones sur le territoire ne soient pas trop per-
turbees.

(6) Les dommages-intdrets

Comme les demandeurs n'ont pas rdussi a eta-
blir la violation de droits existants - prophetd,
competence ou droits ancestraux - le juge en chef
McEachern a rejetd leur demande en dommages-
intdrets fondee sur 1'appropriation illicite de leur
territoire.

(7) Les terres visdes par des droits ancestraux
au moment de I'affirmation de is souverai-
netd

Le juge en chef McEachem a estimd necessaire
de tracer les limites des terres qul etaient visees par
des droits ancestraux au moment de 1'affrmation
de la souverainetd, au cas oh it aurait tort de con-
clure a l'extinction de ces droits_ II a examine la
preuve deposde au sujet des limites externes set
intemes du territoire. II y a constatd de nombreuses
incohdrences et. de facon gdndrale, ne I'a pas jugee
fiable. Il a rejete les limites tracdes par les appe-
lants.

Ndanmoins comme it avait statue que Les
Gitksan et les Wet'suwet'en possddaient des droits
ancestraux les autorisant h exploiter a des fins de
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boundaries_ He put forth three alternatives, and
ultimately chose "Map 5" (at p. 400). This area
recognized that the plaintiffs' ancestors likely used
more distant areas in the territory. However,
McEachern C.J. was not persuaded of such use in
either the northernmost or southernmost portions
of the territory. The northern boundary was drawn
through the centre of the Skeena River, with 20
miles on the north side of the river being added.
The southern boundary was drawn following some
of the internal boundaries, but excluding several of
the southern Wet'suwet'en individual territories.
He selected this alternative because it worked less
injustice for the Wet'suwet'en who lived more
spread out and less concentrated near the rivers.
However, he cut off the north and south portions of
the claimed territory because he did not have con-
fidence in the presence of the Gitksan or
Wet'suwet'en in the areas north or south of the
boundaries he drew.

subsistence certaines parties du territoire. it se

devait d'en tracer les limites. Apres avoir expose
trois possibilites, i1 a finalement retenu la [TRADUC-
TION] ecarte 50 (a lap. 400). Ce trace reconnaissait
que les anc8tres des demandeurs utilisaient vrai-
semblablement des regions plus 8loign8es clans le
territoire. Toutefois, le juge en chef McEachem
n'6tait pas convaincu qu'une telle utilisation avait
ete faite dens les parties situees 6 ]'extreme nord et

1'extreme sud du territoire. Le trace de la limite
nord passait par le centre de la riviere Skeena, et
ajoutait une afire de 20 milks du cote nord de la
riviere. Le trace de la limite sud suivait certaines
limites internes, mais excluait plusieurs territoires
Wet'suwet'en au sud. Le juge en chef McEachem
a retenu cette solution parce qu'il en resultait une
=ins grande injustice pour les Wet'suwet'en, qui
vivaient de facon plus dispersee et en moms
grande concentration prds des rivieres. II a cepen-
dant elimine les parties nord et sud du territoire
revendiqud parce qu'il n'etait pas certain de la pre-
sence des Gitksan ou des Wet'suwet'en clans les
parties situdes an nord ou au sud des limites qu'il
avait tracees.

29

(8) Other Matters

McEachern C.J. concluded his reasons by
rejecting the province's argument that the plain-
tiffs ' aboriginal rights to some of the lands had
been abandoned lie did not think courts should be
quick to treat aboriginal lands as abandoned. He
could not say with confidence which lands should
be abandoned, and which should not, even though
there was clearly declining aboriginal use of some
of the lands. He also stressed that the onus of dem-
onstrating abandonment rested with the province
and that they had not discharged that onus. He also
rejected the argument that the plaintiffs had
waived their rights by accepting and using reserves
and by conforming to the general law of the prov-
ince. The honour of the Crown precluded the prov-
ince from relying on this defence.

(8) Les autres questions

Le juge en chef McEachem a conclu ses motifs
en rejetant 1'argunnnt evened par la province que
les droits ancestraux des demandeurs regard de
certaines terres avaient 6t6 abandonnds. Il btait
d'avis que les tribunate( ne devaient pas s'empres-
ser de conclure a ]'abandon de terres par les
autochtones. II ne pouvait pas dire avec certitude
quelles terres devraient 8tre considdr6es comme
abandonndes, et lesquelles ne devraient pas 1'etre,
'name s'il y avait clairement un declin dens ('utili-
sation de certaines terns par les autochtones. II a
aussi souligne qu'il incombait h la province de
prouver 1'abandon et qu'elle ne s'etait pas acquit-
tee de cette charge. 11 a aussi rejete ]'argument que
les demandeurs avaient renoncd a leers droits en
acceptant et en utilisant les reserves, et en se con-
formant aux Lois generales de la province. L'obli-
gation de la Couronne d'agir honorablement inter-
disait A la province de s'appuyer sir ce moyen de
defense.
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(9) Final Order

In result, therefore, McEachern C.J. dismissed
the action against Canada, dismissed the plaintiffs'
claims for ownership and jurisdiction and for
aboriginal rights in the territory, granted a declara-
tion that the plaintiffs were entitled to use unoccu-
pied or vacant land subject to the general law of
the province, dismissed the claim for damages and
dismissed the province's counterclaim. No order
for costs was made.

B. British Columbia Court of Appeal

(1) Judgment of Macfarlane J.A. (Taggart I.A.
concurring)

Macfarlane J.A. set out the following proposi-
tions of law which he indicated were the starting
points for analysing aboriginal rights in land,
which he garnered from Baker Lake, Calder,
Guerin, Sparrow, and Mabo v. Queensland (1992),
107 A.L.R. 1 (H.C.). First, such rights arise from
historic occupation and possession of the aborigi-
nal peoples ' tribal lands. Second, they arise by
operation of law and do not depend on a grant
from the Crown. Third, they are not absolute, but
they are subject to regulation and extinguishment.
Fourth, they are sui generis communal rights.
Fifth, they cannot be alienated other than to the
Crown. Finally, they are related to aboriginal
activities which formed an integral part of tradi-
tional Indian life prior to sovereignty_

(a) Ownership Rights

Examining the appellants' ownership claim,
Macfarlane J.A. agreed that an exclusive right to
occupy land is required to support a claim akin to
ownership. He noted that the use of the term "own-
ership" (which was used in the plaintiffs in their
pleadings) was unfortunate, since Guerin specifi-
cally held that the aboriginal interest does not

(9) L'ordonnance finale

En definitive, le juge en chef McEachem a
rejete 1'action contre le Canada, il a rejete les
revendications, par les demandeurs, de la propriete
du territoire, de la competence sur celui-ci ou de
droits ancestraux h son egard, it a accorde une
declaration portant que les demandeurs avaient le
droit d'utiliser toute terre inoccupee ou vacante,
sous reserve du respect des lois d'application gene-
rates de la province, il a rejete la demande de dom-
mages-interets et, enfin, it a rejete la demande
reconventionnelle de la province. II n'a rendu
aucune ordonnance concemant les depens.

B. Cour d'appel de la Colombie-Britannique

(1) La decision du juge Macfarlane(alaquelle
lc 'tineTaggart a souscrit)

Le juge Macfarlane a Mond les propositions de
droit suivantes qui, a-t-il indique, etaient les ele-
ments de depart qu'il avait degages des arrets
Baker Lake, Calder, Guerin, Sparrow et Mabo c.
Queensland (1992), 107 A.L.R. 1 (H.C.), en vue
de 1'analyse des droits fonciers ancestraux. Pre-
mierement, ces droits decoulent de la possession et
de doccupation historiques par les peoples autoch-
tones de terres tribales. Deuxiemement, ils decou-
lent de 1'appiication de la common law et ne
dependent pas d'une concession de la Couronne.
Troisiemement, its ne sont pas absolus mais sujets

reglementation et a extinction. Quatricmement,

ce sont des droits collectifs sui generis. Cinquie-
mement, ils ne peuvent etre Widnes qu'en faveur
de is Couronne. Finalement, its sont lies d des acti-
vites autochtones qui faisaient partie intdgrante de
la vie traditionnelle indienne avant I'affirmation de
la souverainete.

a) Les droits de propri@te

Examinant la revendication par les appelants de
la propriete du territoire, le juge Macfarlane a con-
venu qu'un droit d'occupation exclusif du territoire
est requis pour etayer la revendication d'un droit
analogue a la propriete. E a souligne que 1'utilisa-
don du terme epropriete» (que les demandeurs ont
utilise clans leurs actes de procedure) emit malheu-

30
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amount to beneficial ownership. In his view, the
trial judge properly applied the law to the plain-
tiffs' claim of ownership. Similarly. he found no
merit in the appellants' challenge to the trial
judge's findings of fact on a number of points.
Although some of the areas of the evidence were
cause for concern, he concluded that the issues
required an interpretation of the evidence as a
whole and that it would be inappropriate for this
court to intervene and substitute its opinions for
that of the trial judge. Hence, he did not disturb the
judge's conclusion with regard to ownership of the
territory, nor his conclusion that any interest which
the appellants have in the land is not proprietary.

reux, etant donne que 1'arret Guerin avait precise-
ment etabli que le droit des autochtones n'equivaut
pas an droit de proprlete h titre beneftciaire. A son
avis, le juge de premiere instance a bien applique
le droit en ce qui concerne la revendication pares
dernandeurs de la propriete du territoire. De meme,
ii n'a trouve aucun fondement h la contestation par
les appelants des conclusions de fait tir6es par le
juge de premiere instance sur un certain nombrc de
points. Meme si certains elements de preuve soule-
vaient des interrogations, it a conclu que les ques-
tions en litige necessitaient une interpretation glo-
bale de la preuve et qu'il ne convenait pas que la
cour intervienne et substitue ses opinions h celles
du juge de premiere instance. En consequence, it
n'a pas modifie la conclusion de ce demier quant h
la propriete du territoire, ni sa conclusion que tout
interet que possedent les appelants dans le terri-
toire n'est pas un droit de propriete.

33

(b) Aboriginal Sustenance Rights

Macfarlane J.A. canvassed the trial judge's find-
ings regarding aboriginal sustenance rights. He
noted that McEachern C.J.'s error in requiring a
"time-depth" of a long time prior to contact in
order to establish the rights did not affect his view
of the territorial limits of the right. He agreed with
the trial judge's application of the Baker Lake test
In particular, he viewed the significant question to
be whether the practices were integral to aborigi-
nal society or had only resulted from European
influences. Macfarlane J.A. concluded that it
would be inappropriate to intervene and substitute
his view for that of the trial judge with respect to
the weight of the evidence. Hence, if the appellants
succeeded un the appeal with respect to extin-
guishment, they were entitled to sustenance rights
in the area as identified by McEachem CJ. on
Map 5.

b) Le droit des autochtones d'assurer leur sub-
sistance

Lc juge Macfarlane a examine les conclusions
du juge de premiere instance quant au droit des
autochtones d'assurer leur subsistance. 11 a sou-
ligne que 1'erreur que le juge en chef McEachem a
commise en exigeant la preuve d'une ['IRADUC-
TION] edureee - savoir une longue periode avant
le contact avec les Europeens - pour etablir
1'existence des Limits a'avait pas d'effet sur sun
opinion quant aux limites territoriales du droit. II
etait d'accord avec la fagon dont le juge de pre-
miere instance avait applique le critere enonce
clans Baker Lake. En particulier, ii etait d'avis que
la question importante emit de savoir si les pra-
tiques faisaient partie integrante de la vie sociale
des autochtones ou si elles etaient seulement le
resultat des influences europeennes. Le juge Mac-
farlane a conclu qu'il ne convenait pas qu'il inter-
vienne et substitue son point de vue h celui du juge
de premiere instance quant au poids h accorder h la
preuve. Par consequent. si les appelants obtenaient
gain de cause en appel sur la question de 1'extinc-
tion, ils avaient le droit d'assurer leer subsistance
dans le territoire delimite par le juge en chef
McEachem sur la carte 5.
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(c) Jurisdiction

Macfarlane 1.A. essentially agreed with the trial
judge with respect to his analysis of the jurisdic-
tion, or sovereignty issue. He characterized the
claim as the right to control and manage the use of
lands and resources in the territory, as well as the
right to govern the people within the territory, to
the possible exclusion of laws of general applica-
tion within the province. He stated that the Gitksan
and Wet'suwet'en peoples do not need a court dec-
laration to permit internal self-regulation, if they
consent to be governed. However, the rights of
self-government encompassing a power to make
general laws governing the land, resources, and
people in the territory are legislative powers which
cannot be awarded by the courts. Such jurisdiction
is inconsistent with the Constitution Act, 1867 and
its division of powers. When the Crown imposed
English law on all the inhabitants of the colony
and when British Columbia entered Confederation,
the aboriginal people became subject to Canadian
(and provincial) legislative authority. For this rea-
son, the claim to jurisdiction failed.

(d) Extinguishment

Macfarlane J.A. began by noting that treaty-
making is the most desirable way to resolve
aboriginal land issues. However, he noted that
prior to 1982. the rights of aboriginal people could
be extinguished by the unilateral act of the sover-
eign, without the consent of the aboriginal people.
Intention to extinguish must be clear and plain.
Although express language is not strictly neces-
sary, the honour of the Crown requires its inten-
tions to be either express or manifested by una-
voidable implication. Unavoidable implication
should not be easily found - it occurs only where
the interpretation of the instrument permits no
other result. This, in turn, depends on the nature of
the aboriginal interest and of the impugned grant.

c) La competence

Le juge Macfarlane s'est dit essentiellement
d'accord avec !'analyse du juge de premiere ins-
tance relativement a la question de la competence
ou souverainete. 11 a dit que 1'on revendiquait le
droit de contrbler et de gerer l'utilisation des terres
et des ressources du territoire, ainsi que le droit de
gouverner la population y habitant, d'une maniere
pouvant alter jusqu'a !'exclusion des lois d'appli-
cation generale en vigueur clans la province. Il a
affirme que les Gitksan et les Wet'suwet'en n'ont
pas besoin d'une declaration de la cour autorisant
l'autoreglementation interne, s'ils consentent ii etre
gouvemes. Cependant, 1es droits relatifs h 1'auto-
nomie gouvemementale, y compris le pouvoir de
faire des Lois generales regissant les terres, les res-
sources et la population du territoire, soot des pou-
voirs legislatifs qui ne peuvent etre accordes par
les tribunaux. Une telle competence est incompati-
ble avec la Loi constitutionnelle de 1867 et le par-
tage des pouvoirs qu'elle etablit Lorsque la Cou-
ronne a impose le droit anglais a toes les habitants
de la colonie et lorsque la Colombie-Britannique
est entree clans la Confederation, les autochtones
sons devenus assujettis aux pouvoirs legislatifs du
Canada (et de la province). Pour ce motif, la reven-
dication relative A la competence a ete rejetee.

d) L'extinction

Le juge Macfarlane a d'abord indique que la
conclusion de unites est la facon la plus souhaita-
ble de resoudre les questions relatives aux terres
autochtones. Cependant. it a souligne que. avant
1982, les droits des peuples autochtones pouvaient
etre eteints par acte unilateral du souverain, sans
leur consentement L'intention d'eteindre un droit
dolt etre claire et expresse. Bien qu'il ne soit pas
strictement necessaire que l'intention soit expri-
mee en termes expres, I'honneur de la Couronne
exige que ses intentions ressortent de facon
expresse ou par implication ineluctable. Une impli-
cation ineluctable n'est pas facile A trouver - elle
n'existe que lorsque !'interpretation . de l'instru-
ment ne pennet aucun autre resultae Ce resultat
depend pour sa part de la nature de I'interet
autochtone en jeu et de la concession contestee.

34
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36 Macfarlane J.A. disagreed with the trial judge
that the colonial instruments manifested the
required clear and plain intention to extinguish all
aboriginal interests in land. The purpose of the
colonial instruments in question was to facilitate
an orderly settlement of the province, and to give
the Crown control over grants to third parties. It is
not inevitable, upon a reading of the statutory
scheme, that the aboriginal interest was to be dis-
regarded. They did not foreclose the possibility of
treaties or of co-existence of aboriginal and Crown
interests. Similarly, even fee simple grants to third
parties do not necessarily exclude aboriginal use.
For example, uncultivated vacant land held in fee
simple does not necessarily preclude the exercise
of hunting rights. Moreover, it is clear that, at
common law, two or more interests in land less
than fee simple can co-exist. However, since the
record was not sufficiently specific to permit the
detailed analysis of such issues. Macfarlane J.A.
suggested that these issues be dealt with in negoti-
ation. He concluded that extinguishment by a par-
ticular grant needed to be determined on a case by
case basis.

Le juge Macfarlane n'etait pas d'accord avec le
juge de premiere instance que les instruments colo-
niaux manifestaient 1'intention claire et expresse
requise pour eteindre tons les droits fonciers des
autochtones. Les instruments coloniaux en ques-
tion visaient a faciliter la colonisation ordonnee de
la province et a Omer a la Couronne in pouvoir
d'octroyer des concessions aux tiers. La lecture des
textes legislatifs n'amene pas inevitablement h
conclure qu'il ne fallait pas tenir compte des droits
des autochtones. Ces textes ne faisaient pas obsta-
cle a la possibilite de conclure des unites ou A la
coexistence des droits des autochtones et de ceux
de la Couronne. De la mr me facon, m@me an acre
de concession en fief simple a un tiers n'ecarte pas
necessairement I'utilisation par les autochtones du
territoire vise. Par exemple, le fait qu'une terre non
cultivee et inoccupee soit detenue en fief simple
n'exclut pas necessairement l'exercice de droits de
chasse. En outre, it est clair que, en common law,
deux inters is ou plus qui soot inferieurs au fief
simple peuvent coexister. Cependant, comme le
dossier n'etait pas suffisamment precis pour per-
mettre I'analyse detaillee de ces questions. le juge
Macfarlane a suggere qu'elles fassent 1 'objet de
negociations. II a conclu que la question de savoir
si une concession donee entralnait 1'extinction de
certains droits devait tire tranchee an cas par can.

37 Macfarlane J.A. considered the constitutional
power of the province to extinguish aboriginal
rights after 1871, and in particular, whether valid
provincial legislation could extinguish aboriginal
rights in land by incidental effect. After 1871, the
exclusive power to legislate in relation to "Indians,
and Lands reserved for the Indians" was given to
the federal government by virtue of s. 91(24) of the
Constitution Act, 1867. Valid provincial legislation
may apply to Indians, so long is it is a law of gen-
eral application and not one that affects their Indi-
anness, their status, or their core values (Four B
Manufacturing Ltd. v. United Garment Workers of
America, [1980] 1 S.C.R. 1031; Natural Parents v.
Superintendent of Child Welfare, [1976] 2 S.C.R.
751; Dick v. The Quern, [1985] 2 S.C.R. 309).
However, the proposition that provincial laws
could extinguish Indian title by incidental effect

Le juge Macfarlane a examine le pouvoir consti-
tutionnel de la province d'dteindre des droits
ancestraux apres 1871, et, en particulier, la ques-
tion de savoir si une loi provinciale valide pouvait
eteindre de facon incidente des droits fonciers
ancestraux. Apres 1871. la competence exclusive
de legiferer sur ides Indiens et les terres reservees
aux Indiens>> a ete attribute au gouvernement
federal par le par. 91(24) de la Loi constitution-
nelle de 1867. Une 1oi provinciale valide pent s'ap-
pliquer aux Indiens s'il s'agit d'une loi d'applica-
tion generale et non d'une loi touchant leur
quiddite indienne ou indianite, leur statut ou leurs
valeurs fondamentales (Four B Manufacturing Ltd.
c. Travailleurs unis du vetement d'Amerique.
[1980] 1 R.C.S. 1031; Parents nuturels c. Superin-

tendent of Child Welfare, [1976] 2 R.C.S. 751;
Dick c. La Refine, [1985] 2 R.C.S. 309). Cepen-
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must be examined in light of federal authority
relating to Indians and of the aboriginal perspec-
tive. The traditional homelands of aboriginal peo-
ple are integral to their traditional way of life and
their self-concept. If the effect of provincial legis-
lation were to strip the aboriginal people of the use
and occupation of their traditional homelands, it
would be an impermissible intrusion into federal
jurisdiction, as such a law would "trench on the
very core of the subject matter of s. 91(24)" (at
p. 169). Hence, he concluded that provincial legis-
latures do not have the constitutional competence
to extinguish common law aboriginal rights. More-
over. extinguishment by adverse dominion could
only be accomplished by the federal government.
Similarly, s. 88 of the Indian Act did not assist the
province. Laws of general application which do
not affect the "core of Indianness" apply by their
own force. However, provincial laws which do
affect that core rely on s. 88, which referentially
incorporates them into federal law. For s. 88 of the
Indian Act to give the province authority to extin-
guish aboriginal rights, it would have to show a
clear and plain intention to do so. Since no such
intention exists in s. 88 in particular or the Indian
Act in general, it cannot authorize outright extin-
guishment. However, it may authorize provincial
regulation of and interference with aboriginal
rights. Of course, now the operation of such regu-
lations are now subject to s. 35 of the Constitution
Act, 1982.

dent, la proposition suivant laquelle les lois pro-
vinciales pourraient eteindre un titre indien de
maniere incidente doit 8tre examinee A la lumierre
de la competence du federal sur les questions
indiennes et en tenant compte du point de vue des
autochtones. Les terres traditionnelles des Indiens
font pantie integrante de leur mode de vie tradition-
nel et de la fagon dont ils se d6finissent. Si une Ioi
provinciale avait pour effet de depouiller les
autochtones du droit d'utiliser et d'occuper leers
terres traditionnelles, it s'agirait d 'une intrusion
inadmissible dans tin champ de competence fede-
ral, &ant donne qu'une telle Ioi [TRADUCTION]
eempieterait sur 1'essentiel de l'objet du
par. 91(24)» (a la p. 169). Par consequent, le juge
Macfarlane a conclu que les legislatures provin-
ciales n'ont pas, en vertu de la Constitution, com-
petence pour eteindre les droits ancestraux recon-
nus par la common law. En outre, seul le
gouvernement federal petit eteindre des droits par
possession adversative. De m@me, fart. 88 de la
Loi sur Ies Indiens n'a did d'aucun secours pour la
province. Les lois d'application generale qui ne
touchent pas le « fondement meme de la quiddite
indiennee s'appliquent d'elles-mbmes. Au con-
traire, celles qui touchent h ce fondement s'ap-
puient sur fart. 88, qui les incorpore par renvoi au
droit federal. Pour que fart. 88 de la Loi sur les
Indiens accorde h la province le pouvoir d'eteindre
des droits ancestraux, it faudrait trouver dans son
texte tine intention claire et expresse a cet egard.
Comme on ne trouve tine telle intention ni dart
fart. 88 en particulier, ni darts la Loi sur Ies
Indiens en general, cet article ne pout autoriser
d'extinction pure et simple. II pent cependant auto-
riser la reglementation par les provinces des droits
ancestraux et des atteintes a ces droits. Evidem-
ment, 1'application d'une telle reglementation est
maintenant assujettie a fart. 35 de la Loi constitu-
tionnelle de 1982.

(e) Relief Allowed

Macfarlane J.A. granted a declaration that the
plaintiffs' aboriginal rights were not all extin-
guished by the colonial instruments enacted prior
to British Columbia's entry into Confederation in

e) La reparation accordee

Le juge Macfarlane a pmnonce une declaration
portant que les droits ancestraux des demandeurs
n'avaient pas tous etd eteints par les instruments
coloniaux edictes avant l'entree de la Colombie-

38
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1871. He also granted a declaration that the appel-
lants have unextinguished, non-exclusive aborigi-
nal rights, formerly protected at common law, and
now protected under s. 35(1) of the Constitution
Act, 1982. These rights are not ownership or prop-
erty rights, and are located within the area indi-
cated on Map 5. Their characteristics may vary
depending on the particular context in which the
rights are said to exist, and are dependent on the
specific facts of each case.

Macfarlane J.A. did not grant a declaration with
respect to jurisdiction over land and resources or
people within the territory, leaving this to negotia-
tion. He also did not interfere with the decision of
the trial judge that the claim for damages must be
dismissed. He noted that the parties wished to
negotiate the precise location, scope, content and
consequences of the aboriginal rights which the
trial judge has held may be exercised in that part of
the territory, the approximate area of which is
illustrated on Map 5. However, no order of the
court was required to permit the parties to enter
into such negotiations.

Britannique clans la Confederation en 1871. II a
aussi prononce une declaration portant que les
appelants possedent des droits ancestraux non
eteints et non exclusifs, auparavant proteges par la
common law et qui le sont maintenant par le
par. 35(1) de la Loi constitutionnelle de 1982. Ces
droits, qui ne sont ni la propriete ni des droits de
propri6td, existent d 1 'intCrieur du territoire deli-
mite sur la carte 5. Leurs caracteristiques peuvent
varier en fonction du contexte oit ils sont invoques.
et ils dependent des faits propres a chaque affaire.

Le juge Macfarlane n' a pas prononce de decla-
ration relativement A la competence sur les terres,
les ressources ou la population du territoire, lais-
sant ces questions A la negociation. Il n'a pas
modifte non plus la decision du juge de premiere
instance rejetant la demande en dommages-inte-
rets. Il a souligne que les parties desiraient nego-
cier 1 'emplacement, la portee, les consequences et
le contenu precis des droits ancestraux qui, de con-
clure le juge de premiere instance, peuvent @tre
exerces dans cette panic du territoire dont les
limites approximatives sont indiquees sur la carte
5. Cependant, aucune ordonnance de la cour n'etait
necessaire pour permettre aux parties d'engager de
telles negotiations.

40 Finally, Macfarlane J.A. stated that he would not
give effect to the alternative declarations sought by
the province relating to the alleged extinguishment
of aboriginal rights by grants of fee simple and of
lesser interests in the period from 1871-1982. The
province did not have the power after 1871 to
extinguish aboriginal rights. However, some pro-
vincial land and resource laws affecting aboriginal
rights may be given force as federal laws through
the operation of s. 88 of the Indian Act. The effect
of fee simple and lesser grants on the particular
aboriginal rights would require a detailed and com-
plete analysis, which neither the record nor the

Finalement, le juge Macfarlane a affirme qu'il
ne donnerait pas effet aux declarations subsidiaires
demandees par la province quant a sa pretention
que des droits ancestraux avaient etc eteints par
suite de la concession. de 1871 a 1982. de fiefs
simples et d'interets inferieurs au fief simple. La
province n'avait plus, apres 1871, le pouvoir
d'eteindre des droits ancestraux. Cependant. cer-
taines lois provinciales relatives aux terres et aux
ressources et affectant les droits ancestraux peu-
vent produire leers effets a titre de Lois federales
par application de fart. 88 de la Loi sur les
Indiens. L'effet de la concession de fiefs simples
ou d'interets inferieurs sur les droits ancestraux en
cause await necessite une analyse approfondie que
ni le dossier, ni les observations presentees ne per-
mettaient d'effectuer. Le juge Macfarlane n'a
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submissions permitted. He made no order for
costs, adopting the reasons of the trial judge.

(2) Wallace J.A. (concurring)

(a) Scope of Appellate Review

Wallace J.A. considered the appropriate princi-
ples for appellate review of a trial judge's findings
of fact_ An appellate court should find error on the
part of the trial judge with respect to those aspects
of the finding of facts which involve questions of
credibility or weight to be given the evidence of a
witness only if it is established that the trial judge
made some "palpable and overriding error" which
affected his assessment of the material facts. Such
an error exists in three situations: firstly, when it
can be demonstrated there was no evidence to sup-
port a material finding of fact of the trial judge;
secondly, when the trial judge wrongly overlooked
admissible evidence relevant and material to the
issue before the court; or thirdly, where the trial
judge's finding of fact cannot be supported as rea-
sonable. In reversing the trial judge for "palpable
and overriding error" the Court of Appeal must
designate the specific error and state why the
nature of the error justifies reversing the trial
judge's finding of fact. Wallace J.A. held that these
principles applied to the trial judge's determination
of the nature and territorial scope of the aboriginal
activities, the question of jurisdiction and control
over the territory, and the weight to be attributed to
the evidence of the various witnesses.

(b) General Principles

Wallace J.A. stated that aboriginal rights of
occupation and use originate in the Indians' his-
toric occupation and use of their tribal lands, and is
recognized by the common law. Unlike the trial
judge, he recognized that these rights may resem-

rendu aucune ordonnance concemant les depens,
adoptant les motifs du juge de premiere instance.

(2) Le iuge Wallace (opinion concordante)

a) La portee de 1'examen en appel

Le juge Wallace s'est penche sur les principes h
suivre darts le cadre de 1'examen, en appel. des
conclusions de fait du juge de premiere instance.
Une cow d'appel ne devrait pas conclure que le
juge de premiere instance a fait erreur sur les
aspects des conclusions de fait qui se rattachent h
la question de la credibilite ou de la valeur pro-
bate d'un temoignage que s'il est etabli que le
juge de premiere instance a commis une [TRADUC-

TiON] eerreur manifeste et dominantee ayant inane
sur son appreciation des faits substantiels. Une
telle erreur existe dans les trois cas suivants: pre-
mierement, lorsqu'il pent titre demontre qu'une
conclusion de fait importante tiree par le juge de
premiere instance ne s'appuie sur aucune preuve:
deuxiemement. lorsque le juge de premiere ins-
tance a orris a tort de tents compte d'6lcments de
preuve admissibles qui etaient pertinents et subs-
tantiels relativement a la question dent etait saisi le
tribunal; troisiemement. lorsque la conclusion de
fait du juge de premiere instance ne peut titre qua-
Mee de raisonnable. La cow d'appel qui infirme
la decision du juge de premiere instance en raison
d'une eerreur manifeste et dominantee dolt indi-
quer de facon precise i'eneur qui a ete cornmise et
dire pourquoi la nature de cette erreur justifie 1'in-
firmation de la conclusion de fait du juge de pre-
miere instance. Le juge Wallace a statue que ces
principes s'appliquaient A la determination par le
juge de premiere instance de la nature et de la por-
tee temtonale des activites autochtones. a la ques-
tion du contrOle du territoire et de la competence
sur celui-ci et au poids a accorder aux divers
temoignages.

b) Les principes generates

Le juge Wallace a affirme que les droits ances-
traux d'occupation et d'utilisation tirent lees ori-
gine de l'occupation et de l'utilisation historiques
par les Indies de leurs terres tribales_ et que ces
droits sons reconnus par la common law. Contrai-
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ble a proprietary title, not unlike those in western
property law systems, or they may be restricted to
certain uses of the land. He set out the require-
ments for establishing aboriginal rights, varying
from the Baker Lake test used by the trial judge. In
Wallace J.A.'s formulation of the test, the practices
supporting the rights in question had to be integral
to the claimants' distinctive and traditional society
or culture. Moreover, he resolved the trial judge's
concerns about the requirement of exclusivity as
follows: if the plaintiffs claim exclusive occupa-
tion and use, the traditional occupation had to be to
the exclusion of other organized societies.

(c) Aboriginal Ownership

Wallace J.A. considered there to be reasonable
support for the trial judge's conclusions regarding
the nature and scope of the appellants' interest in
the territory. The standard of occupation required
to support the claim of ownership depended on the
nature of the interest. The appellants' claim was to
manage the lands and natural resources. This sug-
gests exclusive control and possession of the terri-
tory. requiring the appellants to demonstrate exclu-
sive possession. Since they could not do so, he
concluded that the trial judge correctly dismissed
their claim for ownership.

(d) Aboriginal Rights of Occupation and Use of
Traditional Lands

Even if the appellants' claim were characterized
as a claim for aboriginal title, rather than owner-
ship, Wallace J.A. agreed with the criteria applied
by the trial judge: the occupation of specific terri-
tory, the exclusion of other organized societies,
occupation at the time of British sovereignty and
long-time aboriginal practices_ Applying these
principles to the trial judge's findings of fact, Wal-
lace J.A. concluded that the appellants had not

cement an juge de premiere instance, it a reconnu
que ces droits peuvent ressembler h un titre de pro-
priete, qu'ils ne sont pas sans similitudes avec
ceux reconnus dans les systemes occidentaux de
droit des biens et qu'ils peuvent se limiter a cer-
taines utilisation du territoire. Il a dnoncd les exi-
gences h satisfaire pour ddmontrer !'existence de
droits ancestraux, s'ecartant du critere dtabli daps
Baker Lake qu'avait utilise le juge de premiere ins-
tance. Darts sa formulation du critere, le juge Wal-
lace a indique que les pratiques sous-tendant les
droits en question devaient faire pantie int6grante
de la societd ou culture traditionnelle distinctive
des demandeurs. 11 a en outre dissipd de la facon
suivante ('incertitude du juge de premiere instance
quant a !'exigence d'exclusivitd: si les demandeurs
revendiquent une occupation et une utilisation
exclusives, l'occupation traditionnelle dolt avoir
6t6 a !'exclusion d'autres societes organisves.

c) Droit de propriete ancestral

Le juge Wallace a considers que les conclusions
du juge de premiere instance au sujet de la nature
et de la portse de 1'interet des appelants dans le
territoire etaient raisonnablement etayees. La
norme d'occupation exigse pour appuyer la reven-
dication de la propridtd ddpendait de la nature de
l'intdret en cause. Les appelants revendiquaient la
gestion des terres et des ressources naturelles. Cela
suppose la possession et le contr8le exclusifs du
territoire et exige que les appelants fassent la
demonstration d'une possession exclusive. Comore
ils n'y sont pas parvenus, it a conclu que le juge de
premiere instance avait eu raison de rejeter leur
revendication du droit de propriste.

d) Droits ancestraux d'occupation et d'utilisa-
tion des terres traditionnelles

M@me si la revendication des appelants emit
qualifide de revendication du titre aborigene, plut&t
que de revendication du droit de proprietd. le juge
Wallace a souscrit aux criteres appliques par le
juge de premiere instance: !'occupation d'un terri-
toire precis, l'exclusion des autres societds organi-
sees. 1occupation an moment de 1'affirmation de
la souverainetd des Britanniques et !'existence de
pratiques autochtones de longue date. Appliquant



[1997] 3 R.G.S.

	

DELGAMUt KW c. c:B. Le Juge en chef

	

1049

established a manifest or palpable error in con-
cluding that the appellants' rights were non-exclu-
sive, and confined to user rights. However, he was
of the view that the court was not in a position to
express an opinion on the specific territorial scope
of these rights.

(e) Aboriginal Jurisdiction or Self-Government

Wallace J.A. agreed that the claim for "jurisdic-
tion" was for an undefined form of government
over land and people in the territory, which would
be paramount as against provincial laws in the case
of a conflict. Wallace J.A. held, at p. 225, that this
claim was "incompatible with every principle of
the parliamentary sovereignty which vested in the
Imperial Parliament in 1846". Moreover, British
Columbia's entry into Canada in 1871 exhaus-
tively distributed legislative power between the
province and the federal government. Section 35
of the Constitution Act, 1982 could not revive and
protect any sovereignty rights which the Gitksan
and Wet'suwet'en may have had.

(f) Extinguishment

Wallace J.A. agreed with Macfarlane J.A. on
this issue. He set out the test ("clear and plain
intention") and decided that the rights of use and
occupation discussed above had not been extin-
guished.

(g) Miscellaneous

Wallace J.A. agreed that the appellants' dam-
ages claim should be dismissed, without deciding
whether damages might be payable for wrongful
interference with the Gitksan's and Wet'suwet'en's
non-exclusive aboriginal rights in the territory. He
also considered the appellants' claim that the
appeal be adjourned in part for two years. during

ces principes aux conclusions de fait du juge de
premiere instance, le juge Wallace a statue que les
appelants n'avaient pas etabli que le juge avail
commis tine erreur manifeste ou dominante en
concluant que les droits des appelants n 'dtaient pas
exclusifs et qu'ils se limitaient A des droits d 'utili-
sation. Toutefois, it etait d'avis que la cour n'etait
pas en mesure d'exprimer une opinion quant 3 In
portde territoriale precise de ces droits.

e) Droit ancestral a la competence ou l 'autono-
mie gouvernementale

Le juge Wallace a convenu que la revendication
relative ti la ecempetencee visait tine forme ina-
terminee de gouvernement sur les terres et la popu-
lation du territoire, qui aurait preponderance stir les
lois provinciales en can de conflit. Le juge Wallace
a conclu, A la p. 225, que cette revendication emit
[TRADUC ION] eincompatible avec tous les prin-
cipes touchant la souverainetd parlementaire dont
emit investi le parlement imperial en 18460. Qui
plus est, a l'entree de la Colombie-Britannique
Bans le Canada en 1871, le pouvoir legislatif avait
ete reparti de maniere exhaustive entre la province
et le gouvemement federal. L'article 35 de la Loi
constitutiortrtelle de 1982 ne pouvait fame senattse
et protegee quelque droit a la souverainete
qu'avaient pu avoir les Gitksan et les Wet'su-
wet'en.

f) L'extinction

Le juge Wallace a souscrit a la decision du juge
Macfarlane sur cette question. Il a expose le critere
applicable (celui dc 1'eintcntion claire et
expresses) et a decide que les droits d'utilisation et
d'occupation examines precedemment n'avaient
pas ere eteints.

g) Les autres questions

Le juge Wallace a convenu que la demande en
dotrunages-interets des appelants devait etre reje-
tee, sans toutefois decider si des dommages-intd-
rets pourraient etre payables pour atteinte fautive
aux droits ancestraux non exclusifs des Gitksan et
des Wet'suwet'en sur le territoire. H a aussi exa-
mine la demande des appelants que 1'appel soit
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which time the parties would attempt to negotiate
an agreement regarding the geographic parameters
of the claimed territory. The court would retain
jurisdiction to determine issues or refer them to the
trial court if the parties failed to reach an agree-
ment during the two-year period. However, he
noted that the role of the Court of Appeal is not to
tailor its judgment to facilitate negotiation. The
Court of Appeal is restricted to declaring the legal
status of rights claimed, on the basis of the trial
record.

(3) Lambert J.A. (dissenting)

(a) General Principles

Lambert J.A. considered at length the leading
cases with regard to aboriginal rights in British
Columbia. He set out a number of conclusions. He
recognized that aboriginal title and aboriginal
rights are sui generis, and not easily explicable in
terms of ordinary western jurisprudential analysis
or common law concepts. He noted that aboriginal
title is a form of aboriginal rights, and is therefore
protected by s. 35. All rights arise from the prac-
tices, customs and traditions which form an inte-
gral part of the distinctive culture of the aboriginal
people, and were part of the social fabric of aborig-
inal society at the time of the arrival of the first
Europeans. This co-existed with the seniors' com-
mon law rights from the time of contact until sov-
ereignty. After that time, aboriginal rights that con-
tinued as part of the social fabric of the aboriginal
society were protected by both their own internal
institutions and the common law.

Lambert J.A. believed that aboriginal rights
were not frozen at the time of contact Rather, they
must be permitted to maintain contemporary rele-
vance in relation to the needs of the holders of the
rights as those needs change along with the
changes in overall society. The rights may be indi-
vidual, or they may be collective, depending on

ajourne en partie pendant deux ans, periode au
cours de laquelle les parties tenteraient de negocier
un accord sur les parametees geographiques du ter-
ritoire revendique. La cour conserverait compe-
tence pour trancher les questions en litige ou les
renvoyer au tribunal de premiere instance si les
parties ne parvenaient pas A s'entendre pendant ces
deux ans. Toutefois, it a souligne que le role de la
Cour d'appel n'est pas de faconner sa decision afin
de faciliter les negociations. La Cour d'appel n'a
d'autre role que celui de statuer sur ('existence
juridique des droits revendiques au vu du dossier
de premiere instance.

(3) Le juge Lambert (dissident)

a) Les principes generaux

Le juge Lambert a longuement examine les
arrets Iles en matiere de droits ancestraux en
Colombie-Britannique. Il a enonce un certain nom-
bre de conclusions. II a reconnu que le titre abori-
gene et les droits ancestraux avaient un caractere
sui generis et que ces notions n'etaient pas faciles
a expliquer par ('analyse juridique occidentale
ordinaire ou par les concepts de common law. II a
souligne que le titre aborigene est une forme de
droit ancestral et qu'il est donc protege par
['art. 35. Tous ces droits decoulent des coutumes,
pratiques et traditions qui font partie integrante de
la culture distinctive des autochtones vises et qui
faisaient panie du tissu social de la societe autoch-
tone au moment de 1'arrivee des premiers Euro-
peens. A partir du moment du contact avec les
Europeens jusqu'a l' affirmation de la souverainete,
ces droits ont coexiste avec ceux reconnus aux
colons par la common law. Par la suite, les droits
ancestraux qui ont continue de faire partie du tissu
social de la society autochtone a taient proteges par
leurs propres institutions internes et par la com-
mon law.

Le juge Lambert a estime que les droits ances-
traux n'ont pas ete figes au moment du contact
avec les Europeens, mais qu'il faut plutot permet-
tre a ces droits de garder leur pertinence daps le
monde actuel eu egard aux besoins de leurs titu-
laires, besoins qui changent a mesure qu'evolue
['ensemble de la society. Ces droits peuvent etre
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how they were and are treated by aboriginal peo-
ple. Moreover, they do not come from aboriginal
practice dating from time immemorial. Rather,
they come, under the doctrine of continuity, from
the practices, customs and traditions of the aborigi-
nal people.

Aboriginal rights are neither abrogated by the
fact that similar rights may be held by non-aborigi-
nal people nor because the holders of the rights
participate in the wage or cash economy. A right to
occupy, possess, use and enjoy land to the exclu-
sion of all others does not mean that it must be
confined to the activities carried on in 1846, or that
its exercise requires a renunciation of the contem-
porary world.

(b) Extinguishment

Lambert J.A. considered the test for extinguish-
ment from Calder, and expressly rejected
Judson J.'s views. He derived the authority to do
so from the way in which extinguishment was
dealt with in Sparrow. In considering implicit
extinguishment, he stated that it will only be held
to occur where no other conclusion is possible
from the particular instrument or conduct. It could
not take place through adverse dominion. In the
case of an inconsistency between a Crown grant of
land and aboriginal title, the title should not neces-
sarily give way in the absence of a clear and plain
intention to extinguish. In any case, no grants or
other interests were granted in the territory prior to
1871, and after that date, the British Columbia leg-
islature had no power to legislate to extinguish, by
adverse dominion, or otherwise. Lambert J.A. rec-
ognized, at p. 312, that because of s. 91(24) of the
Constitution Act, 1867, and the doctrine of
interjurisdictional immunity, provincial legislation
could not affect "Indians in their Indianness". This
included aboriginal rights, since they are an inte-
gral part of aboriginal culture. This is not affected
by s. 88 of the Indian Act.

soit individuels soit collectifs, selon la faeon dont
les autochtones les ont traitds et les traitent En
outre, ils ne decoulent pas de pratiques autochtones
immemoriales. Its viennent plutbt, scion la doc-
trine de la continuite, des coutwnes, pratiques et
traditions des autochtones.

Des droits ancestraux ne sont pas abroges parce
qu'il est possible que des droits similaires soient
detenus par des non-autochtones, ni parce que
leurs titulaires participent h I'economie salariale ou
monetaire. Le droit d'occuper, de posseder, d'utili-
ser un territoire et d'en jouir a I'exclusion d 'autrui
ne signifie pas que ce droit doive se limiter aux
activites pratiquees en 1846, on que son exercice
requiere la renonciation au monde contemporain.

b) L' extinction

Le juge Lambert a examine le critere etabli dans
1'arret Colder h regard de ('extinction et it a
expressdment rejete ]'opinion du juge Judson. Pour
ce faire, it s'est appuye sur la manieere dont cette
question a etc traitee clans Sparrow. Relativement d
]'extinction impitcite, ii a atfirmt qu'on ne con-
clura A l'existence d'une telle situation que clans
les cas oil ii est impossible de tirer quelque autre
conclusion de ]'instrument ou de la conduite en
cause. Il ne pent y avoir extinction par possession
adversative. En cas d'incompatibilite entre une
concession accordee par 1 'Etat et un titre abori-
gene, le titre ne devrait pas necessairement dispa-
raitre en ]'absence d'une intention claire et
expresse de l'eteindre. De toute facon. ni conces-
sion ni quelque autre intw ret visant le territoire en
cause n'ont etc accordes avant 1871 et, apres cette
date, la legislature de la Colombie-Britannique
n'avait pas le pouvoir de legiferer A des fins d'ex-
tinction, par possession adversative ou autrement
Le juge Lambert a reconnu A la p. 312 que, en rai-
son du par. 91(24) de la Loi constitutionnelle de
1867 et de In doctrine de 1'exclusivitC des compt-

tences, la legislation provinciale ne pouvait affec-
ter les [TRADUCTION] <dndiens dans leur indianiteo,
y compris leurs droits ancestraux, etant donne que
ces droits font partie integrante de la culture
autochtone. L'article 88 de la Loi sur les Indiens
ne change Tien h cette situation.

so

51



1052

	

DELGAMUUKW V. B.C. The Chief Justice

	

[1997] 3 S.C.R.

52

53

Lambert J.A. applied the same principles to a
consideration of whether the right to self-govern-
ment had been extinguished. Neither the assertion
of sovereignty nor the colonial enactments men-
tioned by the trial judge were sufficient to extin-
guish aboriginal rights in the claimed territory. He
saw no incompatibility between statements that the
Crown owned the land of the province and the
notion that aboriginal title was a burden on the
Crown's radical title. Moreover, there was no
"inescapable inference" that the colonial enact-
ments were intended to extinguish aboriginal inter-
ests. If this were the case, aboriginal peoples
would instantly become trespassers on any lands
not reserved for them as soon as the Crown took
title. Finally, the evidence that the aboriginal peo-
ples of northern British Columbia surrendered
their title under Treaty No. 8 also suggested that
they had title interests to surrender.

(c) Findings at Trial

Lambert J.A. considered the factual findings
made by the trial judge and made a number of gen-
eral observations. First, if a finding of fact is nec-
essary to the decision in the case, it should be
given more deference than a fact which is merely
made in the course of the decision or for some
incidental reason. Second, findings of historical
fact based on historical or anthropological evi-
dence given by historians and anthropologists
should be given only the kind of weight that other
historians or anthropologists might have given
them. These social scientists do not always agree,
circumstances change, and new material is discov-
ered and interpreted. Third, the appellants' oral
evidence should be weighed, like all evidence,
against the weight of countervailing evidence and
not against an absolute standard so long as it is
enough to support an air of reality. Fourth, with the
election of an NDP government in British Colum-
bia in 1991, the province reconsidered its legal
stance in this case. As such, it invited the court to
confirm the existence of aboriginal rights of
unspecified content over unspecified areas and to
permit the parties to negotiate the precise content
and the precise areas. In Lambert J.A.'s view, the

Le juge Lambert a appliques les memes principes
a la question de savoir si le droit h 1'autonomie
gouvernementale avait etc eteint. Ni 1'affirmation
de la souverainete ni les textes de loi coloniaux
mentionnes par le juge de premiere instance n'ont
suffit pour eteindre les droits ancestraux clans le
territoire revendique. Il n'a vu aucune incom atibi-
lit6 entre les affirmations scion lesquellcs I'Ettat est
proprietaire des terres de la province et la notion
que le titre aborigene constituait une charge gre-
vant le titre absolu de l'Etat. En outre, i1 n'y avait
aucune [TRADUCTION] (inference ineluctable)) que
les textes de lois coloniaux visaient 1'extinction
des droits ancestraux. Si cela avait etc le cas, les
autochtones seraient automatiquement devenus des
intrus sur tone terre qui ne leur etait pas reservee
des que l'Etat en acquerait le titre. Finalement, la
preuve indiquant que les autochtones du nord de la
Colombie-Britannique ont cede leur titre aux
termes du Traits no 8 suggerait egalement qu'ils
avaient des droits de cette nature h ceder.

c) Les conclusions de fair en premiere instance

Le juge Lambert a examine les conclusions de
fait tirees par le juge de premiere instance et a fait
un certain nombre d'observations generates. Pre-
mierement, si une conclusion de fait est necessaire
pour rendre decision dans une affaire, une plus
grande retenue devrait etre manifestee h son egard
qu'h 1'endroit de celles qui sont simplement tirees
dam le cours de la decision ou pour quelque raison
incidente. Deuxiemement, it ne devrait pas etre
accords aux conclusions de fait d'ordre historique
fondles sur Ies tdmoignages d'historiens et
d'anthrupologues une valeur probante plus grande
que celle qu'ont pu leur accorder d'autres histo-
riens ou anthropologues. Ces specialistes des
sciences sociales ne sont pas toujours d'accord, les
circonstances changent et de nouveaux elements
sont decouverts et interpretes. Troisiemement, le
temoignage des appelants devrait, comme tout
temoignage, etre apprecid en regard de la valeur
probante de la preuve contraire et non en regard
d'une norms absolue, dans la mesure ou it est suf-
fisamment vraisemblable. Quatriemement, a la
suite de I' election du gouvemement du parts neo-
dlmocrate en Colombie-Britannique en 1991, la
province a revise sa position juridique dans cette
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Crown, by adopting the position that it wished to
negotiate the content and territorial scope of
aboriginal rights, must be taken to have waived the
argument that the findings of the trial judge must
stand and that any aboriginal rights held by the
Gitksan and Wet'suwet'en peoples must be con-
fined to non-exclusive sustenance rights over the
area covered by Map 5. In short, reliance on the
fmdings of fact of the trial judge is entirely incon-
sistent with negotiation.

Nonetheless, Lambert J.A. was of the view that
the findings of fact with respect to boundaries and
with respect to the scope and content of aboriginal
rights. including both rights in land and rights of
self-government, cannot stand even in accordance
with the usual principles governing the considera-
tion of findings of fact, because they are flawed by
errors of law.

With regard to the ownership claim, Lambert
J.A. identified the following errors in the trial
judge's reasons. In his view, the trial judge erred:
(1) in not treating the ownership claim as a claim
to aboriginal title and applied incorrect legal stan-
dards as a result; (2) in treating the claim to
aboriginal title as a claim to a proprietary interest
in land; (3) in applying a test of indefinite or long,
long time use and occupation before the assertion
of sovereignty; (4) in treating evidence of commer-
cial interaction with the first Europeans as not
being evidence of aboriginal practices; (5) in treat-
ing the rights to trap as being the exercise of rights
other than aboriginal rights; (6) in rejecting evi-
dence about commercial trapping and the evidence
of Dr. Ray, a historical geographer who gave evi-
dence at trial; (7) in rejecting possession, occupa-
tion, use, and enjoyment in a social sense as suffi-
cient to establish aboriginal title; (8) in treating the
test of possession and occupation as being whether

affaire. En consequence, elle a invite la cour A con-
firmer ('existence de droits ancestraux de contenu
indeternrine et visant des territoires non precises,
et a permettre aux parties de negocier ce contenu et
ces territoires. Selon le juge Lambert, it faut consi-
derer que, ayant decide qu'il de sirait negocier le
contenu et la pollee territoriale des droits ances-
traux, 1'Etat est repute avoir renonce a !'argument
que les conclusions du juge de premiere instance
doivent titre maintenues et que tout droit ancestral
dont sont titulaires les Gitksan et les Wet'suwet'en
se limite a des droits d'exploitation des fins de
subsistance non exclusifs visant le temtoire deli-
mite par la carte 5. Bref, le fait de se fonder sur les
conclusions de fait du juge de premiere instance
est tout a fait incompatible avec la tenue de nego-
ciations.

Neanmoins. le juge Lambert etait d'avis que les
conclusions de fait relatives aux limites du tern-
toire ainsi qu 'it la portee et au contenu des droits
ancestraux, y compris les droits fonciers et les
droits relatifs a l'autonomie gouvemementale, ne
sauraient titre maintenues, meme en regard des
principes ordinaires rCgissant l'apprCciation des
conclusions de fait, etant donne qu'elles sont enta-
che es d'erreurs de droit.

En ce qui conceme la revendication de la pro-
priete, le juge Lambert a deceld les erreurs sui-
vantes clans les motifs du juge de premiere ins-
tance. Selon ltd. le juge de premiere instance a fait
erreur (1) en ne traitant pas la revendication de la
propriete comme la revendication du titre abori-
gene. et en appliquant. en consequence. des
norms juridiques incorrectes; (2) en traitant la
revendication du dire aborignne comme la revendi-
cation d'un interet de propriete sur le territoire; (3)
en appiiquant le crite re de !'utilisation et de ('occu-
pation pendant une pe riode indefinie ou trt s lon-
gue avant !'affirmation de la souverainetee; (4) en
considerant que la preuve relative aux echanges
commerciaux avec les premiers Europees n'etait
pas une preuve des pratques autochtones; (5) en
considerant les droits de pie geage comme I'exer-
cice de droits autres que des emits ancestraux; (6)
en rejetant la preuve relative au piegeage comn er-
cial et le temoignage du professeur Ray, specialiste
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there was a law which would have required a tres-
passer to depart: (9) in considering that aboriginal
rights cannot be held jointly by more than one peo-
ple; (10) in not concluding that aboriginal title
could rest on occupation. possession, use, and
enjoyment of land even though that occupation
may have diminished in the period after contact:
(11) in his treatment of blanket extinguishment of
aboriginal title: and (12) in concluding that all
aboriginal rights had been extinguished by the
colonial instruments. These errors of law led to an
incorrect conclusion on the part of the trial judge
about the existence of aboriginal title. His findings
of fact can be reconsidered on appellate review.

With regard to the jurisdiction claim. Lambert
J.A. stated that the trial judge erred: (1) in treating
the claim to jurisdiction as a claim to govern terri-
tory and assert sovereignty over the territory; (2) in
trying to define the appellants' claim in terms of
the answers given by one witness in cross-exami-
nation; (3) in concluding that the claim to jurisdic-
tion must fail because the nature of aboriginal self-
government and self-regulation was such that it
does not produce a set of binding and enforceable
laws; and (4) in considering that the existence of a
legislative institution is an essential part of the
existence of an aboriginal right to self-govern-
ment. Because of these errors of law, the trial
judge's conclusions were wrong.

With regard to the claim to aboriginal rights,
Lambert J.A. was of the view that the trial judge
erred: (1) in not treating the evidence of occupa-

de la geographie historique qui a temoigne au pro-
cess (7) en rejetant les notions de possession. d'oc-
cupation. d'utilisation et tie jouissance prises dens
leur lens social comme des elements suffisants
pour etablir I'existence d'un titre aborigene; (8) en
considerant que le critere de la possession et de
1'occupation revenait A se demander s'il existait
une regle de droit qui aurait force un intrus a quit-
ter les lieux: (9) en considerant que des droits
ancestraux ne peuvent titre detenus conjointement
par diffdrents peuples; (10) en ne concluant pas
que le titre aborigine pouvait reposer sur 1'occupa-
tion, la possession. ('utilisation et la jouissance du
territoire. meme si cette occupation a pu diminuer
Bans is periodc qui a suivi lc contact avcc lcs Euro-
peens; (11) en examinant comme i1 1'a fait la ques-
tion de ('extinction generale du titre aborigene:
(12) en concluant que tons les droits ancestraux
avaient etes eteints par les instruments coloniaux.
Ces erreurs de droit ont entraine une conclusion
erronee de la part du juge de premiere instance
quant It 1'existence du titre aborigene. Ses conclu-
sions de fait peuvent titre reexaminees en appel.

En ce qui a trait a la revendication relative a Ia
competence. le juge Lambert a affirme que le juge
de premiere instance avait fait erreur (1) en consi-
derant cette revendication comme la revendication
par les demandeurs du droit de gouverner le tern-
toire et d'afftrmer leur souverainete sur celui-cis
(2) en essayant de definir la revendication des
appelants au moyen des reponses donnees par un
temoin en contre-interrogatoire; (3) en concluant
que la revendication relative d la competence doit
titre rejetee parce que 1'autonomie gouvememen-
tale et 1'autoreglementation autochtones etaient de
nature telle qu'elles ne constituent pas un ensem-
ble de regles de droit applicables et obligatoires:
(4) en considerant que 1'existence dune institution
legislative est tin element essentiel de 1'existence
d'un droit ancestral A 1'autonomie gouvernemen-
tale. En raison de ces erreurs de droit. les conclu-
sions du juge de premiere instance etaient erro-
nees.

Relativement a la revendication de droits ances-
traux, le juge Lambert etait d'avis que le juge de
premiere instance avait fait erreur (1) en ne consi-
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tion, possession. use, and enjoyment of the terri-
tory in an organized way by the appellants for their
purposes. but particularly for sustenance. as bein g
sufficient to establish aboriginal title to much of
the land within the territory: (2) in separating com-
mercial practices of aboriginal people from other
practices and saying that commercial practices
were not aboriginal practices: (3) in not consider-
ing the evidence of tradin g practices with
neighbouring peoples: (4) in his treatment of the
question of exclusivity both in relation to aborigi-
nal title and sustenance ri ghts: and (5) In consider-
ing participation in the wage or cash economy in
relation to the existence (or non-existence) of
aboriginal title. Again. given these errors of lau.
Lambert J.A. asserted that an appellate court had
jurisdiction to intervene and set aside the trial
judge's findings.

(d) Substituted Findings

In light of these errors. Lambert J.A. substituted
his own findings of fact for those of the trial judge.
In his view, the evidence established that in 1846.
the Gitksan and Wet'suwet'en peoples occupied.
possessed. used and enjoyed their traditional
ancestral lands In accordance with their own prac-
tices. customs and traditions which were an inte-
gral part of their distinctive culture. Those ances-
tral lands extend throu ghout the claimed temtorv.
well beyond the area indicated in Map 5. In areas
where there were no conflictin g claims to user
rights, the appellants' rights should be character-
ized as abori g inal title. In areas of shared occu-
pancy and use. the appellants' title would be
shared-exclusive aboriginal title. In areas where
the Gitksan and Wet'suwet'en peoples did not
occupy. possess or use the land as an integral part
of their culture. they would not have title, but may
have aboriginal sustenance rights. These rights
were not extin guished through any blanket extin-
guishment in the colonial period. Precise legisla-
non related to a specific area may have extin-
guished some rights. However, no such legislation
was before the court. The geographic scope of the

derant pas que la preuve do ['occupation, do la pos-
session, de ['utilisation et do la jouissance du tern-
tone par les appelants. dune facon organizce et
pour lours propres fins. mais particulierement a des
fins de subsistance. etaft suffisante pour etablir lc
titre aborigene sur une grande partie des terres du
territoirc: (2) en separant les pratiques commer-
ciales des autochtones des autres pratiqucs, et en
disant que les pratiques commerciales n'etaicnt pas
des pratiqucs autochtones: (3) en ne tenant pas
compte do la preuve de pratiqucs commerciales
avec les peuples voisins: (4) en examinant comme
it 1'a fait la question de 1'exclusivite tarn en rapport
avcc lc titre aborigene qu'avcc les droits d'exploi-
tation a des tins de subsistance: (5) en tenant
compte de la participation a ['economic salariale
ou monetaire pour statuer sur ('existence (ou
['inexistence) du titre aborigene. A nouveau,
Lomptc tcnu do tics crrcurs de droit. lc jugs Lam-
bert a affirme qu'une cour d'appel a competence
pour intervenir et infirmer les conclusions du juge
de premiere instance.

d) La substitution des conclusions

A la lumierc de ces erreurs. Ic juge Lambert a
substituc ses propres conclusions de fait a celles du
juge de premiere Instance. Scion lui. la preuve eta-
blissait quc. en 1846. les Gitksan et les Wet ' su-
wet'en occupaicnt, possedaient et utilisaient leurs
terres ancestrales traditionnelles et en avaient la
jouissance conformement a leurs propres cou-
tumes. pratiques et traditions qui faisaient partie
inte grante de leur culture distinctive. Ces terres
ancestrales s'etendent sur l'ensemble du territoire
revendiquc. bien au-dela du temtoire delimite sur
la carte 5. Dans les secteurs ou it n'y avait pas de
revendications conilictuelles de droits d'utilisation,
les droits des appelants devraient titre qualifies de
titre abori genc. Dans les secteurs ou it y a occupa-
tion et utilisation partagees. le titre des appelants
serait un titre aborigene exclusif-partage. Dans Ies
secteurs ou les Gitksan et les Wet'suwet'en n'ont
pas occupe. possede ou utilise les terres en tant que
partie integrante de leur culture. ils n'auraient pas
de titre. ma's ils pourraient y avoir des droits
ancestraux d'exploitation a des fins dc subsistanec.
Aucune mesure d'extinction generate n'a ete'nt ces
droits pendant la periode coloniale. 11 est possible

sR
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rights was a matter to be negotiated between the
parties. and failing negotiation. needed to be deter-
mined by a new trial.

Lambert J.A. also concluded that in 1846. the
appellants' ancestors had rights of self-government
and self-regulation, which rested on the practices.
customs and traditions of those people which
formed an integral part of their distinctive cultures.
It is true that the rights may have been diminished
by the assertion of British sovereignty, but those
rights that continue are protected by s. 35 of the
Constitution Act, 1982.

Turning to aboriginal sustenance rights. Lam-
bert J.A. stated that they are entirely encompassed
within aboriginal title in those areas where Gitksan
and Wet'suwet`en aboriginal title exists. They also
may exist in areas outside of title lands. In areas
where such rights were shared by a number of peo-
ples. the appellants' rights may be limited to spe-
cific sustenance activities as opposed to exclusive
or shared-exclusive use and occupation.

(e) Other Issuer

With regard to the Royal Proclamation. 1763.
R.S.C.. 1985. App. II. No. 1. Lambert J.A.
expressed no views on its application or effect in
the claimed territory and its inhabitants. With
regard to infringement or denial of the appellants'
rights in the claimed territory. Lambert J.A. con-
cluded that the evidence in the case did not permit
a proper consideration of the issues. Each infringe-
ment or denial would have to be examined in rela-
tion to the specific circumstances.

qu ' un texte de Ioi donne. visant tin secteur particu-
her. ait eteint certains droits. mats aucun texte de
ce genre n'a ete presente a la tour. La portee geo-
graphique des droits etait une question devant faire
!'objet de negociations entre les parties ou, a
defaut de ne gociations. titre tranchee dans le cadre
d'un nouveau proces.

Le juge Lambert a aussi conclu que, en 1846, les
ancetres des appelants possedaient des droits it
!'autonomic gouvcmemcntale ct a l'autoreglemen-
tation qui reposaient stir leers coutumes, pratiques
et traditions faisant partie integrante de leur culture
distinctive. II est vrai que ces droits ont pu titre
diminues par !'affirmation de la souverainete des
Britanniques, mais ceux qui existent encore sont
proteges par !'art. 35 de la Loi constitutionnelle de
1982.

Abordant ensuite la question des droits ances-
traux d'exploitation a des fins de subsistance. le
juge Lambert a affirme qu'ils sont entii rement
compris dans le titre aborigene visant les terres a
regard desquelles les Ciitksan et les Wefsuwet ' en
possedent un tel titre. Its peuvent egalement exister
3 regard de secteurs non compris dans des terres
visees par un titre. Sur les terres oil ces droits
etaient partages par un certain nombre de peuples,
it est possible que les droits des appelants se limi-
tent A certaines activites precises de subsistance.
par opposition A tine utilisation et a imp occupation
exclusives ou exclusives-partagees.

e) Les autres questions

En ce qui concerne la Proclamation royale de
1763. L.R.C. (1985), app. II. n° I. le juge Lambert
n'a exprime aucune opinion quant a !'application
ou i3 1'effet de ce texte sur le territoire revendique
et stir ses habitants. Pour ce qui est de l'atteinte
aux droits des appelants ou de la negation de ces
droits, le juge Lambert a conclu que, en 1'espece,
la preuve ne permettait pas de faire tin examen
adequat de ces questions. Chaque atteinte ou nega-
tion devrait titre examinee en fonction des circons-
tances particulieres h chaque cas.
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(0 Disposition

Lambert J.A. would have allowed the appeal.
and made a number of declarations. First. he would
declare that the Gitksan and Wet'suwet'en peoples
had, at the time of the assertion of British sover-
eignty in 1846. aboriginal title to occupy, possess.
use and enjoy all or some of the land within the
claimed territory. The land covered by aboriginal
title at that time extended far beyond village sites
and the immediate areas surrounding. Second. he
would declare that the Gitksan and Wet'suwef en
peoples may have had aboriginal sustenance rights.
including hunting. fishing. gathering, and similar
rights over any parts of the land within the claimed
territory to which aboriginal title did not extend.
He would also declare that the aboriginal title and
the aboriginal sustenance rights described may
have been exclusive to the Gitksan in certain areas
and exclusive to the Wet'suwet'en in others, and in
some they may have shared with each other, or
other aboriginal peoples, or non-aboriginals.

Lambert J.A. would have also declared that the
appellants' ancestors had, at the time of the asser-
tion of British sovereignty in 1846. aboriginal
rights of self-government and self-regulation relat-
ing to their own organized society. its meinlxts. its
institutions and its sustenance rights. These rights
were recognized by. incorporated into, and pro-
tected by the common law after 1846. They have
not been extinguished by any form of blanket
extinguishment. Hence, they exist in modern form.
subject only to specific extinguishment of the spe-
cific title or specific sustenance right in a specific
area. However, the right of aboriginal self-govern-
ment did not include any rights that were inconsis-
tent with British sovereignty. any ri ghts that are
repugnant to natural justice. equity and good con-
science, and have not been modified to overcome
that repugnancy. and any rights which are contrary
to the part of the common law that applied to the

f) Le dispositif

Le juge Lambert aurait accueilli rappel et pro-
nonce certaines declarations. Premierement. it emit
d'avis de declarer que les Wet'suwet'en et Ies
Gitksan possedaient. a l'epoque de ('affirmation de
la souverainete par les Britanniques en 1846. un
titre aborigene fondant leur occupation, posses-
sion. utilisation et jouissance de tout ou partie des
terres comprises dans le territoire revendique. Les
terres visees par ce titre aborigene a I'epoque
s'etendaient bien au-deli du site des villages et de
leurs environs. Deuxiemement. le juge Lambert
aurait declare que les Gitksan et les Wet'suwet'en
ont pu avoir des droits ancestraux d'exploitation a
des fins de subsistance - y compns des droits de
chasse. de peche et de cueillette, ainsi que d'autres
droits analogues - sur certaines parties du tem-
toire revendique non visees par le titre aborigene.
11 emit aussi d'avis de declarer que le titre abori-
gene et les droits ancestraux susmentionnes ont pu
appartenir exclusivement aux Ciitksan a certams
endroits et exclusivement aux Wet'suwet'en a
d'autres. et qua certains endroits les deux groupes
ont pu les partager soft ensemble soft avec d'autres
peuples autochtones ou avec des non-autochtones.

Le juge Lambert aurait aussi declare que les
ancetres des appelants possedaient, a i'epoque de
1'affirmation de la souverainete par les Britan-
niques en 1846, des droits ancestraux a l'autono-
mie gouvernementale eta I'autoreglementauon
visant leur propre societe organfsee, ainsi que ses
membres. ses institutions et ses droits d'exploita-
non a des fins de subsistance de cette societe.
Apres 1846. ces droits ont ete integres A la com-
mon law et proteges par celle-ci. Its n'ont pas ete
eteints par quelque mesure d'extinction generale
que ce soft. Par consequent. ils existent sous une
forme contemporame. sous reserve seulement de
('extinction d'un titre particulier ou d'un droit
d'exploitation a des fins de subsistance particulier
visant un territoire precis. Cependant, le droit des
autochtones ii I'autonomie gouvemementale ne
comportait ni droit inconciliable avec la souverai-
nete britannique. ni droit incompatible avec la jus-
tice naturelle. requite et la bonne conscience qui
n'aurait pas ete modifie pour eliminer cette incom-
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territory, the Gitksan and Wet'suwet'en peoples
and their institutions.

Lambert J.A. would also declare that these
aboriginal title rights, aboriginal rights of self-gov-
emment and self-regulation. and aboriginal suste-
nance rights may have been subject, after 1846 to
specific extinguishment by the clear and plain
extinguishing intention of the Sovereign Power.
legislatively expressed by Parliament. Any specific
extinguishment of specific rights might have been
express or implicit. and. if implicit, it may have
been brought about by the legislation itself
(implied extinguishment) or by acts authorized by
the legislation (extinguishment by adverse domin-
ion), provided the intention to extinguish was con-
tained within the legislative expression and was
clear and plain. Instances of such specific extin-
guishment could not be decided on this appeal.

Lambert J.A. would declare that the present
aboriginal rights of self-government and self-regu-
lation of the Gitksan and Wet'suwet'en peoples.
exercisable in relation to their aboriginal title.
would include the specific rights claimed in this
appeal by the plaintiffs in relation to aboriginal
title. He would also declare that the present aborig-
inal rights of self-government and self-regulation
of the Gitksan and Wet'suwet'en peoples would
include rights of sell-government and self-regula-
tion exercisable through their own institutions to
preserve and enhance their social, political. cul-
tural, linguistic and spiritual identity.

Finally. Lambert J.A. would remit a number of
questions back to trial. These include the question
of the territorial boundaries for both title and suste-
nance rights; the degree of exclusivity or shared
exclusivity which the appellants hold. on both the
territories over which they have title and the terri-
tories over which they have sustenance rights: the
scope and content of the sustenance rights: the
scope and content of the rights to self-government
and self-regulation: and all questions relating to

patibilite. ni droit contra= a la partie de la com-
mon law qui s'appliquait au territoire, ainsi qu'aux
Gitksan, aux Wet'suwet'en et a leurs institutions.

Le juge Lambert emit aussi d'avis de declarer
que ces droits au titre aborigene, ainsi que ces
droits ancestraux a l'autonomie gouvernementale,
a I'autoreglementation et a 1'exploitation a des fins
de subsistance ont pu faire l'objet, apres 1846.
Tune extinction particuliere par la manifestation
de l'intention claire et expresse a cette fin du pou-
voir du Souverain. exprimee legisladvement par le
Parlement. Toute mesure d'extinction particuliere
de droits domes aurait ete expresse ou implicite et.
Bans ce dernier cas. aurait pu decouler soit du texte
de loi lui-meme (extinction implicite) snit d'actes
autorises par ce texte (extinction par possession
adversative). a la condition que cette intention
d - extinction att ete presente clans la mesure legisla-
tive et qu'elle ait ete claire et expresse. Les cas
d'extinction de ce genre ne pouvaient pas titre
tranches clans le cadre de 1'appel.

Le juge Lambert aurait declare que seraient
compris parmi les droits ancestraux actuels des
Gitksan et des Wet'suwet'en a 1'autonomie gou-
vemementale et a l'autoreglementation - droits
pouvant titre exerces relativement a leur titre abori-
gene - les droits precis revendiques en appel par
les demandeurs relativement a ce titre. II emit ega-
lement d'avis de declarer que ces droits a l'autono-
mie gouvernementale et a 1'autoreglementation
comprendraient aussi les droits a l'autonomie gou-
vemementale et a l'autoreglementation pouvant
titre exerces par l'entremise de leurs propres insti-
tutions pour preserver et renforcer lour identite
sociale, politique. culturelle. linguistique et spiri-
tuelle.

Finalement. le juge Lambert aurait renvoye un
certain nombre de questions au tribunal de pre-
miere instance. dont celle des limites territoriales
tarn du titre aborigcnc que des droits d'exploitation
a des fins de subsistance: le degre d'exclusivite ou
d'exclusivite partagee dont sont titulaires les appe-
lants, a la fois sur les territoires a regard desquels
ils ont un titre et sur ceux oil ils possedent des
droits d'exploitation a des fins de subsistance: la
portee et le contenu de ces droits d'exploitation a
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the plaintiffs' entitlement to damages and the
quantum of damages. He would have also awarded
the plaintiffs their costs, both in the Court of
Appeal. and at trial.

(4) Hutcheon J.A. (dissenting in part)

(a) Rights to Land

Hutcheon J.A. agreed with the trial judge that
the Royal Proclamation, 1763 did not apply to the
territory or its inhabitants. Nonetheless, the policy
reflected in the Proclamation was, generally
speaking. acceptance of aboriginal rights to land.
Moreover. Hutcheon J.A. concluded on the basis
of Calder and Sparrow that the colonial enact-
ments did not extinguish the aboriginal rights in
the claimed territory. He found it unnecessary to
decide whether a grant in fee simple extinguishes
aboriginal tide ui whethei entitlement to compen-
sation arises in such circumstances.

(b) Nature of the Rights

Hutcheon J.A. accepted that aboriginal rights to
land existed prior to 1846 over the claimed terri-
tory. He found it sufficient to say, at p. 389. that
aboriginal rights can "compete on an equal foot-
ing" with proprietary interests. Additionally, he
noted that these rights are collective, inalienable
except to the Crown. and extend to the traditional
territory of the particular people.

(c) Territory

Hutcheon J.A. disagreed with the trial judge's
conclusion that the appellants' ancestors occupied
or controlled only the villages in the territory and
the immediately surrounding areas - In Hutcheon
J.A.'s view, the trial judge misapprehended the
legal test for occupation and disregarded the inde-
pendent evidence which showed that the territory
occupied or controlled by the appellants extended
far beyond the villages.

des fins de subsistance: la portee et le contenu des
droits it l'autonomie gouvernementale et is 1'auto-
reglementation; ainsi que toutes les questions rela-
tives au droit des dernandeurs h des dommages-
interets et au montant de ceux-ci. II emit d'avis
aussi d'accorder aux demandeurs leurs depens. tant
devant la Cour d'appel qu'en premiere instance.

(4) Le June Hutcheon (dissident en partie)

a) Les droits fonciers

Le juge Hutcheon etait d'accord avec le juge de
premiere instance que la Proclamation royale de
1763 ne s'appliquait pas au territoire ou h ses habi-
tants. Neanmoins. la Proclamation refletait, de
facon generale. une politique d'acceptation des
droits fonciers ancestraux. En outre, le juge
Hutcheon a conclu. en se fondant sur les arrets
Calder et Sparrow, que les lots coloniales
n'avaient pas eteint les droits ancestraux sur le ter-
ritoire revendique. II a juge qu'il n'etait pas neces-
saire de decider si une concession en fief simple
eteint le titre aborigene ou si le droit 3 une indem-
nite nait dans de telles circonstances.

b) La nature des droits

Le juge Hutcheon a accepte que des droits fon-
ciers ancestraux existaient avant 1846 h regard du
territoire revendique. II a estime suffisant de dire, A
la p. 389, que les droits ancestraux peuvent [TRA-
DUCI'1ON) «concurrencer sur un pied d'egalite» des
droits de propriete. De plus. il a souligne que ces
droits sont collectifs. qu'ils sont inalienables sauf
en faveur de 1'Etat et qu'ils s'etendent au territoire
traditionnel du peuplc conccrnd.

c) Le territoire

Le juge Hutcheon a exprime son desaccord avec
la conclusion du juge de premiere instance que les
ancetres des appelants n'avaient occupe ou con-
trole que les villages se trouvant clans le territoire
et leurs environs immediats. Selon le juge
Hutcheon, le juge de premiere instance a mal saisi
le critere juridique relatif 3 I'occupation et il n'a
pas tenu compte de la preuve independante qui
demontrait que le territoire occupe ou controle par
les appelants s'etendait bien au-deli; des villages.
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(d) Self Regulation

The traditions of the Gitksan and Wet 'suwet'en
peoples existed long before 1846 and continued
thereafter. They included the ri ght to names and
titles. the use of masks and symbols in rituals. the
use of ceremonial robes. and the right to occupy
and control places of economic importance. The
traditions also included the institution of the clans
and the Houses in which membership descended
through the mother and the feast system. They reg-
ulated marriage and relations with neighbouring
societies. The right to practise these traditions was
not lost. although the Indian Act and provincial
laws have affected the appellants' right to self-
regulation. Only negotiations will define with
greater specificity the areas and terms under which
the appellants and the federal and provincial gov-
ernments will exercise jurisdiction in respect of the
appellants. their institutions, and laws.

(e) Disposition

Hutcheon J.A. would have allowed the appeal
and have made a number of declarations. First. he
would declare that all of the aboriginal rights of
the appellants were not extinguished before 1871.
Second. the appellants continue to have existing
aboriginal rights to undefined portions of land
within the claimed territory. Third. the appellants
have rights of self-regulation exercisable through
their own institutions to preserve and enhance their
social, political. cultural. linguistic and spiritual
identity. He would have remitted the outstanding
matters to the Supreme Court of British Columbia.
and stayed the proceedings for two years from the
date of the judgment. or such shorter or longer
period. in order for the parties to agree about the
lands in respect of which the appellants have
aboriginal rights, the scope of such rights on and to
such lands. the scope of the right of self-regulation.
and the appellants' entitlement to and quantum of

d} L'autoreglementation

Les traditions des Gitksan et des Wet'suwet'en
existaient bien avant 1846 et elles ont continue
d'exister par la suite. Elles comprenaient le droit
de porter des noms et des titres. d'utiliser des mas-
ques et des symboles clans des rituels. d'utiliser des
vetements ceremoniels et d'occuper et de controler
les lieux ayant une importance economique. Les
traditions comprenaient aussi ('institution de clans
et de maisons auxquels 1'appartenance emit retie
par la filiation matrilinemre. et le systcrne des cele-
brations. Ces traditions regissaient le manage et les
relations entre societes voisines. Le droit de prati-
quer ces traditions n'a pas ete perdu. bien que la
Loi sur les Indiens et les Lois provinciales aient
affecte le droit des appelants a l'autoreglementa-
tion. Seules des negociations permettront de defi-
nir avec plus de precision les territoires ou les
appelants et Ies gouvernements federal et provin-
ciaux exerceront leurs competences sur les appe-
lants. sur leurs institutions et sur leurs regles de
droit. ainsi que les modalites d'exercices de ces
competences.

c) Le dispositif

Le juge Hutcheon etait d'avis d'accueillir rap-
pel et de prononcer un certain nombre de declara-
tions. Premierement. it aurait declare que tour les
droits ancestraux des appelants Wont pas ete
eteints avant 1871. Deuxiemement. les appelants
continuent d'avoir des droits ancestraux existants
sur des parties indeterminees du territoire reven-
dique. Troisiemement. Ies appelants possedent des
droits a 1'autoreglementation qu'iis peuvent exer-
cer par 1'entremise de leurs propres institutions
pour preserver et renforcer leur identite sociale.
politique. culturelle. linguistique et spirituelle. II
aurait rcnvoye les questions non resolues a la Cour
supreme de la Colombie-Britannique et suspendu
les procedures pendant deux ans a compter de la
date du jugement. ou pour une periode plus course
ou plus longue. afin de permettre aux parties de
s'entendre sur les terres ti regard desquelles les
appelants possedent des droits ancestraux, sur la
portee de tels droits It ces terres et sur celles-ci, sur
la portee du droit 3 1'autoreglementation et sur le
droit des appelants 3 des dommages-interets et sur
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damages. Hutcheon J.A. would have awarded the
appellants their costs throughout the proceedings.

IV_ Issues

The following are the principal issues which
must be addressed in this appeal. As will become
apparent in my analysis, some of these issues in
turn raise a number of sub-issues which I will
address as well:

A. Do the pleadin g s preclude the Court from
entertaining claims for aboriginal title and
self-government?

B. What is the ability of this Court to interfere
with the factual findin g s made by the trial
judge?

C. What is the content of abori g inal title. how
is it protected by s, 35W1 of the Constitu-
tion Act. 1982. and what is required for its
proof?

D. Has a claim to self- government been made
out by the appellants?

E. Did the province have the power to extin-
guish aboriginal rights after 1871. either
under its own jurisdicuon or through the
operation of s. 88 of the Indian Act?

V. Analysis

A. Do the pleadings preclude the Court from
entertaining claims for abori g inal title and
self-government?

In their pleadings. the appellants. 51 Chiefs rep-
resenting most of the Houses of the Gitksan and
Wet'suwet'en nations. ori ginally advanced 51 indi-
vidual claims on their own behalf and on behalf of
their houses for "ownership" and "jurisdiction"
over 133 distinct territories which together com-
prise 58.000 square kilometres of northwestern
British Columbia. On appeal. that onginal claim
was altered in two different ways. First. the claims
for ownership and jurisdiction have been replaced
with claims for aboriginal title and self-govern-

le montant de ceux-ci. Le juge Hutcheon aurait
accorde aux appelants leurs depens clans toutes les
cours.

IV. Les questions enlitre

Les principales questions qui doivent etre tran-
chees clans lc present pourvoi sont enoncees ci-
dessous. Comme it ressortira de mon analyse. cer-
tames de ces questions soulevent des sous-
questions. que j'examinerai galement:

A. Les actcs do procedure empechent-its la
Cour d'examiner les revendications rela-
tives au titre aborigene et 3 l'autonomic
gauvernementale?

B. Quel pouvoir noire Cour a-t-elle de modi-
fier les conclusions de fait du juge de pre-
miere instance?

C. Quel est le contenu du titre aborigene.
comment est-il protege par le par. 35{11 de
la Loi constitutionnelle de 1982 et com-
ment fait-on la preuve de son existence?

D. Les appelants ont-ils etabli le bicn-fonde
de leur revendication de 1'autonomie gou-
vernementale?

E. La province avail-elle, apres 1871. le pou-
voir d'eteindre des droits ancestraux soit
par l'exercice de sa propre competence soft
par l'effet de Fart. 88 de la Loi sur !es
Indiens?

V. L'analvse

A. Les acres de procedure empechent-ils la Cour-
d'examniner ter revendications relatives au titre
aborigene et a l'autonontie gouvernementale?

Dans leurs actes de procedure. les appelants -
51 chefs representant la plupart des maisons des

nations Gitksan et Wet'suwet'en - ont initiale-
ment presentee en leur propre nom et au nom de
leurs maisons. 51 revendications individuelles sol-
licitant la <propriete» de 133 territoires distincts
totalisant 58 000 kilometres cartes dans la pantie
nord-ouest de la Colombie-Britannique. ainsi que
la <competence>> sur ces territoires. En appel. cette

revendication initiate a ete modifiee de deux
fawns. Premierement. les revendications relatives

se
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ment, respectively. Second. the individual claims
by each house have been amalgamated into two
communal claims, one advanced on behalf of each
nation. However, there were no formal amend-
ments to the pleadings to this effect, and the
respondents accordingly argue that claims which
are central to this appeal are not properly before
the Court. Furthermore, the respondents argue that
they have suffered prejudice as a result because
they might have conducted the defence quite dif-
ferently had they known the case to meet.

I reject the respondents' submission with respect
to the substitution of aboriginal title and self-gov-
ernment for the original claims of ownership and
jurisdiction. Although it is true that the pleadings
were not formally amended. the trial judge, at
p. 158, did allow a de facto amendment to permit
"a claim for aboriginal tights other than ownership
and jurisdiction". Had the respondents been con-
cerned about the prejudice arising from this ruling.
they could have appealed accordingly. However.
they did not. and, as a result. the decision of the
trial judge on this point must stand.

Moreover, in my opinion. that ruling was cor-
rect because it was made against the background of
considerable legal uncertainty surrounding the
nature and content of aboriginal rights, under both
the common law and s. 35(1). The content of com-
mon law aboriginal title, for example. has not been
authoritatively determined by this Court and has
been described by some as a form of "ownership".
As well. this case was pleaded prior to this Court's
decision in Sparrow, supra, which was the first
statement from this Court on the types of rights
that come within the scope of s. 35(11. The law has
rapidly evolved since then. Accordingly, it was
just and appropriate for the trial judge to allow for

a la propriete des territoires et a la competence sur
ceux ci ont ete remplac6cs respectivement par la
revendication du titre aborigene et la revendication
de 1'autonomie gouvemementale. Dcuxiemement.
les revendications individuelles presentees par
chaque maison ont ete fusionnees en deux revendi-
cations collectives. une au nom de chaque nation.
Toutefois. aucune modification en ce sens n'a ete
apponec formellement aux actes de procedure. et
les 'mimes affirment par consequent que la Cour
nest pas rcgulierement saisie de revendications
qui stint an centre du present pnttrvoi_ En omre. les
inumes pretendcnt qu'ils ont en consequence subi
un prejudice. putsqu'ils auraient peut-titre presente
leur defense dune tout autre faton s'ils avaient su
ce a quo' lls deva'ent repondre.

Je rejette l'argumcnt des intimes en ce qui a trait
a la substitution do la revendication du titre abon-
gene et de l'autonomie gouvernementale aux
revendications initiales relatives a la propriete et a
la competence. Meme s'il est vial que les acres de
procedure n'ont pas ere formellement modifies. lc
juge de premiere instance. a la p. 158. a bel ct bien
accepte une modification de facto pour permettre
^TRADt CI ln^) "la revendication de droits ances-
traux autres que la propriete et la competence.. Si
les intimes avaient cru que cette decision pouvait
leur porter prejudice. ils auraient pu en appeler.
Cependant, ils nc Font pas fait et, par consequent.
la decision du juge de premiere instance sur ce
point doit titre matntenue.

En outre. je su's d'avis que cette decision eta't
exacte. parcc qu'cllc a ere prise dans un contcxtc
d'incenitude juridiquc considerable quant a la
nature et au contenu des droits ancestraux. tans en
vertu de la common law qu'en vertu du par. 35(1).
Par exemple. noire Cour n'a pas encore statue de
facon definitive sur le contenu du titre aborigene
en common law. que certain ont decrit comme
une forme de «propriete» . Par ailleurs, la preset=
affaire a ete plaidee avant que noire Cour rende
Farrel Sparrow, precite. oil elle se prononcait pour
la premiere foil stir le type de droits qui sent vises
au par. 35(1). Le droit a evolue rapidement depts.
Par consequent, it emit juste et convenable que le
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an amendment to pleadings which were framed

	

juge de premiere instance permette la modification
when the jurisprudence was in its infancy.

	

d'actes de procedure qui ont ete rediges lorsque la
jurisprudence en emit encore a ses balbutiements.

76However, no such amendment was made with
respect to the amalgamation of the individual
claims brought by the 51 Gitksan and
Wet'suwet'en Houses into two collective claims.
one by each nation. for aboriginal title and self-
government. Given the absence of an amendment
to the pleadings, [ must reluctantly conclude that
the respondents suffered some prejudice. The
appellants argue that the respondents did not expe-
rience prejudice since the collective and individual
claims are related to the extent that the territory
claimed by each nation is merely the sum of the
individual claims of each House; the external
boundaries of the collective claims therefore
represent the outer boundaries of the outer territo-
ries. Although that argument carries considerable
weight. it does not address the basic point that the
collective claims were simply not in issue at trial.
To frame the case in a different manner on appeal
would retroactively deny the respondents the
opportunity to know the appellants' case.

Cependant. aucunc modification de la sore n'a
ete apportee en cc qui a trait a la fusion des reven-
dications individuelles presentees par les 51 mai-
sons Wet'suwet'en ct Gitksan en deux revendica-
tions collectives. unc pour chaque nation.
sollicitant un titre aborigene et l'autonomic gou-
vemementale. Etant donne t'absence de modifica-
tion des actes de procedure, je dois. avec reticence.
conclure que les intimes ont subi un certain preju-
dice. Les appelants affirment que lee intimes n'ont
pas subi de prejudice puisque lcs revendications
collectives et individuelles sont liees, dans la
mesure ou le territoire revendique par chaque
nation est simplement la somme des revendications
individuelles de chaque maison. les limites
extremes des revendications collectives represen-
tant done les limites exterieures des territoires
externes. Metric si cet argument a un poids consi-
derable. it tic rcpond pas au point fondamental que
les revendications collectives n'etaient tout simple-
'Dent pas en huge en premiere instance. Redefinir
le tinge en appel aurait pour effet de nier retroacti-
vement aux intimes la possibilite de savoir quelle
est la cause des appelants.

77This defect in the pleadings prevents the Court
from considering the merits of this appeal. How-
ever. given the importance of this case and the fact
that much of the evidence of individual territorial
holdings is extremely relevant to the collective
claims now advanced by each of the appellants. the
correct remedy for the defect in pleadings is a new
trial. where. to quote the trial judge at p. 368. "[i}t
will be for the parties to consider whether any
amendment is required in order to make the plead-
ings conform with the evidence". Moreover, as I
will now explain, there are other reasons why a
new trial should be ordered.

Ce vice dans les actes de procedure empeche
notre Cour d'examiner le fond du present pourvoi.
Toutefois. vu [importance de l'affaire et le fait
qu'une grande partie de la preuve relative aux
divers territoires possedes est extremement perti-
nente 3 regard des revendications collectives que
presentent maintenant les appelants. la reparation
convenable a regard du vice dont sont entaches les
actes de procedure est la tenue d'un nouveau pro-
ces au coins duquel. comme I'a dit le juge de pre-
miere instance. a la p. 368, [TRADUC lON1 «[i)1
reviendra aux parties de se demander si une modi-
fication est necessaire pour rendre les actes de pro-
cedure conformes a la preuvee. En outre. comme
je vais maintenant 1'expliquer. it y a d'autres rai-
sons pour lesquelles un nouveau proces doit eve
ordonne.
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B. What is the ability of this Court to interfere
with the factual findings made by the trial
judge?

(1) General Principles

I recently reviewed the principles governing the
appellate review of findings of fact in Van der
Peet. supra. As a general rule, this Court has been
extremely reluctant to interfere with the findings
of fact made at trial. especially when those find-
ings of fact are based on an assessment of the testi-
mony and credibility of witnesses. Unless there is
a "palpable and overriding error", appellate courts
should not substitute their own findings of fact for
those of the trial judge. The leading statement of
this principle can be found in Stein v. The Ship
"Kathy K. [1976] 2 S.C.R. 802. per Ritchie J.. at
p. 808:

These authorities are not to be taken as meaning that the
findings of fact made at trial are immutable, but rather
that they are not to be reversed unless it can be estab-
lished that the learned trial judge made some palpable
and overriding error which affected his assessment of
the facts. While the Court of Appeal is seized with the
duty of re-examining the evidence in order to be satis-
fied that no such error occurred. It is not, in my view, a
part of its function to substitute its assessment of the
balance of probability for the findings of the judge who
presided at the trial.

The same deference must be accorded to the trial
judge's assessment of the credibility of expert wit-
nesses: see N.V. Bocimar S.A. r. Century Insur-
ance Co. of Canada. [1987] 1 S.C.R. 1247.

The policy reason underlying this rule is protec-
tion of "[t]he autonomy and integrity of the trial
process" (Schwartz v. Canada. [1996] 1 S.C.R.
254, at p. 278), which recognizes that the trier of
fact. who is in direct contact with the mass of the
evidence, is in the best position to make findings
of fact, particularly those which turn on credibility.
Moreover. Van der Peet clarified that deference
was owed to findings of fact even when the trial
judge misapprehended the law which was applied
to those facts, a problem which can anse in quickly

B. Quel pouvoir noire Cour a-t-elle de modifier
leis conclusions de ,fait du juge de premiere ins-
tance?

(1) Les principes eeneraux

Recetnmcnt. Bans l'arret Van der Peet. precite,
j'ai examine lcs principes regissant la revision. en
appel. des conclusions de fait. De fawn generale.
noire Cour s'est montrec extremement reticente h
modifier des conclusions de fait tirees en premiere
instance. particulicrement lorsque ces conclusions
de fait sont fondles sur i'appreciation des temoi-
gnages et de la credibilitc des temoins. Saul
«erreur manifeste et dominante»n les cours d'appel
ne devraient pas substituer lews propres conclu-
sions de fait 1 cones du juge de premiere instance.
L'enonce jurisprudennel de cc principe qui fait
autorite a etc expose par le juge Ritchie darts Stein
c. Le navire .Kathy K.. 11976] 2 R.C.S. 802. h la
p. 808:

On ne dolt pas considerer que ces an-its signifient que
les conclusions sur Ics fans tirees en premiere instance
sont intangibles, ma's plutot qu'elles ne doivent pas titre
modifices a moths yu'ii ne soil etabli que le juge du pro-
ces a comnvs unc erreur manifeste et dominante qui a
tausse son appreciation des lairs. then que la Cour rap-
pel alt l'obligauon de reexaminer la preuve afin de s ' as-
surer qu'aucune erreur de ce genre n'a ere commise.
j 'estime qu'il nc lui appartient pas de substituer son
appreciation do la preponderance des probabilites aux
conclusions tirees par le juge qui a preside le proces.

Il faut faire montre de la meme retenue a regard
de l'appreciation par le juge de premiere instance
de la credibilitc des temoins experts: voir N.V.
Bocimar S.A. c. Century Insurance Co. of Canada.
[1987} 1 R.C.S. 1247.

La raison de principe qui sous-tend cette regle
est la protection de «l'autonomie et [del l'integrite
du proces, n (Schwartz c. Canada. [1996] 1 R.C.S.
254. h la p. 278). qui reconnait que le juge des faits
- qui est en contact direct avec l'ensembte de la
preuve - est le mieux place pour firer des conclu-
sions de fait. particulierement celles concemant la
credibilitc. En ouue. I'arret Van der Peet a precise
qu'il fain faire montre de retenue h regard des
conclusions de fait. meme lorsque le juge du pro-
ces a mal saisi le droit qu'il a applique aux faits en



[1997] 3 R.C.S.

	

DELGAMUUKW C. C.-B. Le Juge en chef

	

1065

evolving areas of law such as the jurisprudence
surrounding s_ 35(I )_

I recently held, in Van der Peer, that these gen-
eral principles apply to cases litigated under s.
35(1). On the other hand. while accepting the gen-
eral principle of non-interference, this Court has
also identified specific situations in which an
appeal court can interfere with a finding of fact
made at trial. For example. appellate intervention
is warranted "where the courts below have misap-
prehended or overlooked material evidence": see
Chartier v. Attorney General of Quebec. [1979] 2
S.C.R. 474, at p. 493. in cases involving the deter-
mination of aboriginal rights, appellate interven-
tion is also warranted by the failure of a trial court
to appreciate the evidentiary difficulties inherent in
adjudicating aboriginal claims when. first, apply-
ing the rules of evidence and. second. interpreting
the evidence before it. As I said in Van der Peet. at
para. 68:

In determining whether an abori g inal claimant has
produced evidence sufficient to demonstrate that her
activity is an aspect of a practice. custom or tradition
integral to a distinctive aboriginal culture, a court
should approach the rules of evidence, and interpret the
evidence that exists. with a consciousness of the special
nature of aboriginal claims, and of the evidentiarv diffi-
culties in pnuving a ri ght winch utig.utates in units

where there were no written records of the practices.
customs and traditions engaged in. The courts must not
undervalue the evidence presented by aboriginal claim-
ants simpiv because that evidence does not conform pre-
cisely with the evidentiarv standards that would he
applied in. for example, a private law torts case.
[Emphasis added.]

The justification for this special approach can be
found in the nature of aboriginal rights themselves.
I explained in Van der Peet that those rights are
aimed at the reconciliation of the prior occupation
of North America by distinctive aboriginal socie-
ties with the assertion of Crown sovereignty over
Canadian territory. They attempt to achieve that

question. probleme susceptible de survenir clans les
domains du droll qui evoluent rapidement comme
celui de la jurisprudence relative au par. 35(1).

J'ai recemment statue. dans Van der Peet, que
ces principes generaux s'appliquent aux affaires
plaidees en vertu du par. 35(1). Par contre, tout en
acceptant le principe general de non-intervention,
la Cour a aussi indiqud des situations precises ou
une cour d'appel peut modifier une conclusion de
fait tires en premiere instance. Ainsi. une cow
d'appel est justifies d'intervenir «dans le cas ou les
premiers juges se sont mepris sur une preuve
importante ou Font meconnue»: voir Chartier c.
Procureur general du Quebec. [1979] 2 R.C.S.
474. A la p. 493. Dais les affaires de determination
de droits ancestraux. l'intervention de la cour d'ap-
pel est egalement justifiee dans les cas oil le tribu-
nal de premiere instance n'a pas tenu compte des
difficultes de preuve inherentes h l'examen des
revendications de droits ancestraux, premierement.
lorsqu'il a applique les regles de preuve et. deuxie-
mement. lorsqu'tl a tnterprete la preuve qui Iui
etait presentee. Comme je l'ai din dans Van der
Peet. au par. 68:

Pour determiner si un demandeur autochtone a pro-
duit une preuve suffisante pour etablir que ses activites
sont un aspect dune coutume, pratique ou tradition qui
fait panie integrante dune culture autochtone distinc-
tive. le tribunal doit appliquer les re gles de preuve et
interpreter la preuve existante en etant conscient do la
nature particuliere des revendications des autochtones et
dcs difficultcs quc soulcvc la preuve d'un droit qui
remonte a une epoque ou les coutumes, pratiques et tra-
ditions n'etaient pas consignees par ecrit. Les tribunaux
doivent se carder d'accorder un poids insuffrsantala
preuve presentee par Ies demandeurs autochtones sim-
plement narce que cette preuve ne respecte pas de facon
precise les normes qui seraient appliquees darts une
affaire de responsabilite civile delictuelle par exemple.
[Je souligne.]

La justification de cette approche speciale
deCOule de la nature tttetue des droits ancestrawt.
Dans Van der Peet, j'ai explique que ces droits

visent a concilier 1'occupation anterieure de
I'Amerique du Nord par des societes autochtones
distinctives avec l'affirmation de la souverainete
britannique sur le territoire du Canada. Its visent 3

80
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reconciliation by "their bridging of aboriginal and
non-aboriginal cultures" (at para. 42). Accord-
ingly. "a court must take into account the perspec-
tive of the aboriginal people claiming the
right.... while at the same time taking into
account the perspective of the common law" such
that "[t]rue reconciliation will. equally, place
weight on each" (at paras. 49 and 50).

in other words. although the doctrine of aborigi-
nal rights is a common law doctrine. aboriginal
rights arc truly sui generis. and demand a unique
approach to the treatment of evidence which
accords due weight to the perspective of aboriginal
peoples. However, that accommodation must be
done in a manner which does not strain "the Cana-
dian legal and constitutional structure" (at para.
49). Both the principles laid down in Van der Peet

- first, that trial courts must approach the rules of
evidence in light of the evidentiary difficulties
inherent in adjudicating aboriginal claims. and sec-
ond. that trial courts must interpret that evidence in
the same spirit - must be understood against this
background.

A concrete application of the first pnnciple can
be found in Van der Peet itself, where 1 addressed
the difficulties inherent in demonstrating a con-
tinuity between current abori ginal activities and
the pre-contact practices. customs and traditions of
aboriginal societies. As I reiterate below, the
requirement for continuity is one component of the
definition of aboriginal rights (although. as I
explain below, in the case of title. the issue is con-
tinuity from sovereignty. not contact). However.
given that many aboriginal societies did not keep
written records at the time of contact or sover-
eignty. it would be exceedingly difficult for them
to produce (at para. 62) "conclusive evidence from
pre-contact times about the practices. customs and

realiser cette conciliation en etablissant un <<rap-
prochement entre les cultures autochtones et non
autoehtones» (au par. 42). Par consequent. ele tri-
bunal dolt tenir compte du point de vue des
autochtones qui revendiquent ce droit f...1 f tout en
tenant compte] de la common law. de some que
«[l]a conciliation veritable accorde, egalement. de
l'importance d chacun de ces elements. (aux
par. 49 et 50).

En d'autres termes. bien que la doctrine des
droits ancestraux son une doctrine de common
law, les droits ancestraux sont veritablement des
droits sui generis qui exigent, quant au traitement
de la preuve, une approche unique, accordant le
poids qu'il faut au point de vue des peuples
autochtones. Toutefois. 1'adaptation dolt se faire
dune maniere qui ne fasse pas entorse a el'organi-
sation juridique et constitutionnelie du Canada>,
(au par. 49). Les deux principes exposes darts Van
der Peet - premierement, le fait que les tribunaux
de premiere instance doivent aborder les regles de
preuve en tenant compte des difficultes de preuve
inherentes 3 1'examen des revendications de droits
ancestraux. et . deuxiemement. le fait que les tribu-
naux de premiere instance doivent interpreter cette
preuve darts le meme esprit - doivent etre com-
pels daps ce contexte.

On peut trouver une application concrete du pre-
mier principe clans 1'arret Van der Peet meme, oil
je me suis penche sur les difficultes inherentes A la
demonstration de la conunuite enure les activitus
autochtones actuelles et les coutumes, pratiques et
traditions des societes autochtones qui existaient
avant le contact avec les Europeens. Comme je le
reitere ci-dessous. 1'exigence de continuite est un
element de la definition des droits ancestraux
(quoique, comme je 1'explique ci-apres. clans le cas
du titre. it s'agit de la continuite a partir de 1'affir-
mation de la souverainete. et non du contact avec
les Europeens). Toutefois, comme bon nombre de
societes autochtones ne conservalent pas d'ecrits i;
t'epoque du contact avec les Europeens, it leur
serail excessivement difficile de produire (au
par. 62), « relativement [a lairs] coutumes, pea-
tiques et traditions [...), une preuve concluante.
datant de I'epoque anteneure au contact avec les
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traditions of their community Accordingly. I held
that (at para. 62):

The evidence relied upon by the applicant and the courts
may relate to aboriginal practices. customs and tradi-
tions post-contact: it simply needs to be directed at dem
onstrating which aspects of the aboriginal community
and society have their origins pre-contact. [Emphasis
added.]

The same considerations apply when the time from
which title is determined is sovereignty.

This appeal requires us to apply not only the
first principle in Van der Peet but the second prin-
ciple as well, and adapt the laws of evidence so
that the abori g inal perspective on their practices.
customs and traditions and on their relationship
with the land. are given due weight by the courts.
In practical terms. this requires the courts to come
to terms with the utat histories of aboriginal socie-
ties. which. for many aboriginal nations. are the
only record of their past. Given that the aboriginal
rights recognized and affirmed by s. 35(1) are
defined by reference to pre-contact practices or. as
I will develop below. in the case of title. pre-sover-
eignty occupation. those histories play a crucial
role in the liti gation of abori ginal ri ghts.

A useful and informative description of aborigi-
nal oral history is provided by the Report of the
Royal Commission on Aboriginal Peoples (1996).
vol. 1 (Looking Forward, Looking Back). at p. 33:

The Aboriginal tradition in the recording of history is
neither linear nor steeped in the same notions of social
progress and evolution las in the non-Aboriginal tradi-
tion]. Nor is it usually human-centred in the same way
as the western scientific tradition. for it does not assume
that human beings are anything more than one - and
not necessarily the most important - element of the

Europeens». Par consequent. j'ai statue ainsi (au
par. 62):

La preuve sur laquellc s'appuient le demandeur et les
tribunaux peut se rapporter aux coutumes, pratiques et
traditions autochtones posterieures au contact avecles
Europeens. II suffit que cette preuve tende a demontrer
lesquels des aspects de la collectivize et de la societe
autochtones datent d'avant le contact avec les Euro-
pdens. [le souligne.[

Les memes facteurs s'appliquent lorsque l'affirma-
tion do la souveraincte est le moment servant It sta-
mer sur 1'existence d'un titre.

Le present pourvoi exige que nous appliquions
non seulement le premier principe etabli dans Van
der Peet mais aussi le second. et que nous adap-
dons les re g les du droit de la preuve de maniere d
ce que les tribunaux accordent le poids qui con-
vient au point de vue des autochtones sur leurs
coutumes, pratiques et traditions. de meme que sur
les rapports qu'ils entretiennent avec le territoire.
En pratique. cela exige que les tribunaux acceptent
les resits oraux des societes autochtones, recits qui,
pour bon nnmhre de nations antnchtones. snnt ies
seuls temoignages de leur passe. Etant donne que
les droits ancestraux reconnus et confirmes par le
par. 35(1) sont definis en regard des pratiques
anterieures au contact avec les Europeens ou,
comme je vais I'expliquer ci-apres, dans le cas
d'un titre, en regard de l'occupation anterieure a
!'affirmation de in souverntnetct , cgs resits jouent
un role crucial dans les litiges portant sur les droits
ancestraux.

On trouve des explications utiles et instructives
quant aux resits oraux autochtones dans le Rapport
de la Commission royale sur les peuples autoch-
tones (1996). vol. 1 (Un passe. un avenir). A la
p. 35:

La tradition autochtone, pour ce qui est de I'enregis-
trement des faits historiques, nest ni lineaire ni fondee
sur les memes notions devolution et de progres sociaux
[comme darts la tradition non autochtone]. D'habitude,
elle nest pas non plus centree au meme degre sur Phu-
main et part du principe que celui-ci n'est qu'un element
parmi d'autres - et pas necessairement le plus impor-

R4

85



1068

	

DELGAMUUKW v. B.C. The Chief Justice

	

[ 1997] 3 S.C.R.

86

natural order of the universe. Moreover, the Aboriginal
historical tradition is an oral one. involving legends, sto-
ries and accounts handed down through the generations
in oral form. It is less focused on establishin g objective
truth and assumes that the teller of the story is so much
a part of the event being described that it would be arro-
gant to presume to classify or categorize the event
exactly or for all time.

In the Aboriginal tradition the purpose of repeating
oral accounts from the past is broader than the role of
written history in western societies. It may be to educate
the listener, to communicate aspects of culture. to
socialize people into a cultural tradition. or to validate
the claims of a particular family to authority and pres-
tige....

Oral accounts of the past include a good deal of sub-
jective experience. They are not simply a detached
recounting of factual events but, rather, are --facts
enmeshed in the stories of a lifetime". They are also
likely to be rooted in particular locations, making refer-
ence to particular families and communities. This con-
tributes to a sense that there are many histories, each
characterized in part by how a people see themselves.
how they define their identity in relation to their envi-
ronment, and how they express their uniqueness as a
people.

Many features of oral histories would count
against both their admissibility and their weight as
evidence of prior events in a court that took a
traditional approach to the rules of evidence. The
most fundamental of these is their broad social role
not only "as a repository of historical knowledge
for a culture" but also as an expression of "the val-
ues and mores of [that] culture": Clay McLeod.
"The Oral Histories of Canada's Northern People.
Anglo-Canadian Evidence Law. and Canada's
Fiduciary Duty to First Nations: Breaking Down
the Barriers of the Past" (1992), 30 Alta. L. Rev.
1276. at p. 1279. Dickson J. (as he then was) rec-
ognized as much when he stated in Kruger v. The
Queen, [19'7 g] 1 S.C.R. 104, at p. 109. that
"[c]laims to aboriginal title are woven with his-
tory, legend. politics and moral obligations." The
difficulty with these features of oral histories is
that they are tangential to the ultimate purpose of
the fact-finding process at trial - the determina-

rant - de 1'ordre naturel de l'univers. De plus. la tradi-
tion histonque autochtone est une tradition orale, c'est-
a-dire que les legendes. histoires et recits mythiques
sont transmis de vive voix aux generations subse-
quentes. Elie vise moms a determiner en quoi consiste la
verite objective, et suppose que le conteur de I'histoire
est si directement concerne par I'evenement en question
que ce serait faire preuve d'arrogance que de vouloir
classer celui-ci dans une categoric precise et perpetuelie.

Darts la tradition autochtone, la transmission orale des
recits poursuit un objectif qui depasse le role de I'his-
toire ecrite daps les societes occidentales. Cet objectif
cvnsistc pout-titre a renseigncr 1'auditcur, a cornmuni-
quer certain aspects de la culture, a socialiser la popula-
tion en lui donnant une tradition culturelle. ou encore a
valider l'autorite et le prestige que revendique telle ou
Celle famille .. .

Les recits oraux du passe reposent en grande panic
sur des experiences subjectives. Ce ne sont pas de sim-
ples comptes rendus factuels, mais des efaits auxquels
viennent se greffer les histoires de toute une view. Il est
egalement probable qu'ils soient associes a des lieux
precis et qu'ils fassent allusion a des families et a des
collectivites precises. Tout cela donne l'impression
d'une multitude d'histoires. dont chacune est influence
en panic par la facon dons un peuple se percoit. se deli-
nit par rapport a 1'environnement et exprime son unicite.

Devant un tribunal qui adopterait tine approche

traditionnelle a regard des regles de preuve. un
grand nombre des caractdristiques des recits oraux
jouerai.ent contre 1'admissibilitb de ces recits et la
valeur probante qtu dolt leur titre accordee en rant
que preuve d'dvenements passes. La plus fonda-
mentale de ces caracteristiques est le role social
general qu'ils jouent non seulement [7RADUC ION]

«en tant que moyen de conservation du savoir his-
torique d'une culture" mais aussi comme expres-
sion odes valeurs et des maeurs de [cette] culture.:
Clay McLeod. The Oral Histories of Canada's
Northern People. Anglo-Canadian Evidence Law.
and Canada's Fiduciary Duty to First Nations:
Breaking Down the Barriers of the Past" (1992),
30 Alta. L. Rev. 1276, a la p. 1279. Le juge
Dickson (plus tard Juge en chef) a reconnu ce fait
lorsqu'il a affirme. dans I'arret Kruger c. La Refine,
[1978] 1 R.C.S. 104, a la p. 109. que e[1]es reven-
dications de titres aborigenes reposent aussi sur
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bon of the historical truth. Another feature of oral
histories which creates difficulty is that they
largely consist of out-of-court statements. passed
on through an unbroken chain across the genera-
tions of a particular aboriginal nation to the pre-
sent-day. These out-of-court statements are admit-
ted for their truth and therefore conflict with the
general rule against the admissibility of hearsay.

l'histoire. les legendes. la politique et les obliga-
tions morales, La difficulte que posent ces carac-
terisuques des recits oraux est qu'elles sont tan-
gentielles a la iinalite du processus de decouvene
des faits en premiere instance - savoir la decou-
verte de la verite historique. Une autre difficulte
creee par les recits oraux est le fait qu'ils sont clans
une large mesure constitues de declarations extra-
judiciaires. qui ont ere transmises de fawn Minter-
rompue jusqu'a nos jours. au flu des generations
dune nation autochtone. Ces declarations extraju-
diciaires sont admires pour leur veracite. et elies
entrent done en conflit avec la regle generale
d'inadmissibilite du out-dire.

87Notwithstanding the challenges created by the
use of oral histories as proof of historical facts, the
laws of evidence must be adapted in order that this
type of evidence can be accommodated and placed
on an equal footing with the types of historical evi-
dence that courts are familiar with. which lar gely
consists of historical documents. This is a lon g

-standing practice in the interpretation of treaties
between the Crown and aboriginal peoples: Sioui.
supra. at p. 1068: R. t•. Taylor (1981). 62 C.C.C.
(2d) 227 (Ont. C.A.). at p. 232. To quote Dickson
C.J., given that most aboriginal societies "did not
keep written records' - . the failure to do so would
"impose an impossible burden of proof- on aborig-
inal peoples. and "render nugatory - any rights that
they have (Simon v. The Queen. 11985] 2 S.C.R.
387. at p. 408). This process must be undertaken
on a case-by-case basis. I will take this approach in
my analysis of the trial judges findings of fact.

On a final note. it is important to understand that
even when a trial judge has erred in making a find-
ing of fact. appellate intervention does not proceed
automatically. The error must be sufficiently seri-
ous that it was "overriding and determinative in
the assessment of the balance of probabilities with
respect to that factual issue" (Schwartz. supra. at
p. 281).

Malgrc les problemes que cree 1'utilisation des
recits oraux comrne preuve de faits historiques. le
droit de la preuve dolt titre adapte afin que ce type
de preuve puisse titre place sur un pied d'egalite
avec les differents types d'elements de preuve his-
torique familiers aux tribunaux. le plus souvent des
documents historiques. II s'agit dune pratique
appliquee de longue date dans )'interpretation des
traites entre 1'Etat et les peuples autochtones:
Sioui. precite. a la p. 1068: R. c. Taylor (1981), 62
C.C.C. (2d) 227 (C.A. Ont.). A lap. 232. Ainsi que
Fa dit le juge en chef Dickson. comme la plupart
des societes autochtones ttne tenaient aucun reps-
met,. le fait de rte pas suivre cette pratique « [impo-
serait un] fardeau de preuve impossible,' aux
peupies autochtones et (tenleverait [...] toute
valeur , aux droits qu'ils ont (Simon c. La Reine.
119851 2 R.C.S. 387. A la p. 4081. Cette methode
dolt etre appliquee au cas par cas. Je vats appliquer
cette approche dans mon analyse des conclusions
de fait du juge de premiere instance.

En terminant. je tiens a souligner qu'il est
important de comprendre que. meme lorsque le
juge de premiere instance a commis une erreur en
urant tine conclusion de fait. it n'y a pas systemati -
quement intervention de la jurtdicuon d - appel.
L'erreur dolt etre suffisamrnent grave pour avoir
constitue une erreur ,,dominant[e] et determi-
nantte] dans )'appreciation de la preponderance
des probabilites relauvement a cette question de
fan,' (Schwartz. precite. a la p. 281).
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(2) Application of General Principles

(a) General Comments

The general principle of appellate non-interfer-
ence applies with particular force in this appeal.
The trial was lengthy and very complex. There
were 318 days of testimony. There were a large
number of witnesses. lay and expert. The volume
of evidence is enormous. To quote the trial judge
at pp. 116-17:

A total of 61 witnesses gave evidence at trial, many
using translators from their native Gitksan or
Wet'suwet'en language; "word spellers" to assist the
official reporters were required for many witnesses: a
further 15 witnesses gave their evidence on commission:
53 territorial affidavits were filed: 30 deponents were
cross-examined out of court: there are 23.503 pages of
transcript evidence at trial; 5898 pages of transcript of
argument: 3.039 pages of commission evidence and
2,553 pages of cross-examuiatiou ou affidavits (all evi-
dence and oral arguments are conveniently preserved in
hard copy and on diskettes); about 9.200 exhibits were
filed at trial comprising. I estimate. well over 50,000
pages: the plaintiffs" draft outline of argument com-
prises 3.250 pages. the province's 1.975 pages. and
Canada's over 1.000 pages: there are 5.977 pages of
transcript of argument in hard copy and on diskettes. All
parties filed some excerpts from the exhibits they
referred to in argument. The province alone submitted
28 huge binders of such documents. At least 15 binders
of reply argument were left with me during that stage of
the trial.

The result was a judgment of over 4.00 pages in
length.

It is not open to the appellants to challenge the
trial judge's findings of fact merely because they
disagree with them. I fear that a significant number
of the appellants' objections fall into this category.
Those objections are too numerous to list in their

(2) L'application des principes eeneraux

a) Observations genera7es

Le principc general de la non-intervention des
cours d'appel s'applique avec une force particu-
liere clans le present pourvoi. Le probes en pre-
miere instance a ete long et complexe. II y a eu 318
jours de tdlnoignages. Un grand nombre do
temoins. tarn experts que profanes. ont depose. La
quantite d'elements de preuve est enorme. Comore
1'a dit le juge de premiere instance aux pp. 116 et
117:

ITRADUC IONI Au total. 61 personnel ont temoigne au
probes. bon nombre par l'entremise d'interpreies parce
qu'ils s exprimaient dans leur langue autochtone. le
Gitksan ou le Wet'suwet'en: les stenographes officiels
ont dui avoir recours a des especialistes de l'ortho-
graphe '. pour de nombreux temoins: 15 autres temoins
ont depose dans le cadre dune commission rogatoire:
53 affidavits temtoriaux ont ete deposes: 30 deposants
ont ete contre-interroges a I'exterieur de la cour. la
transcription des tcniulgnagcs rcndus au probes comptc
23 503 pages: la transcription de !'argumentation 5 898
pages: les temoignages daps le cadre des commissions
rogatoires 3 039 pages et la transcription des contre-
interrogatotres sur Ies affidavits 2 553 pages (tons les
temoignaces et [argumentation orate sons commode-
ment conserves sur support papier et sur disquettes): ont
ete deposees au probes environ 9 200 pieces comptant.
selon mot, bien au-del'. de 50 000 pages: le document
donnant les grandes lignes de !'argumentation des
demandeurs comprend 3 250 pages. celui de la province
1 975 pages et celui du Canada plus de 1 0(X) pages; it y
a 5 977 pages de transcription de !'argumentation. sur
suppon paper et sur disquettes. Toutes les parties ont
depose des extraits des pieces auxquelles elles se sons
referees au cours de leur argumentation. A elle settle. la

province a depose 28 enormes reliures contenant de tels
documents. Au moms 15 reliures de la sone contenant
!'argumentation produite en reponse m'ont ere remises
au cours du probes.

11 en a resulte un jugement de plus de 400 pages.

II nest pas loisible aux appelants de contester
les conclusions de fait du juge de premiere ins-
tance simplement parce qu'ils ne sont pas d'accord
avec celles-ci. Je crams qu'un bon nombre des
objections des appelants ne tombent dans cette
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entirety. The bulk of these objections. at best.
relate to alleged instances of misapprehension or
oversight of material evidence by the trial judge.
However. the respondents have established that. in
most situations. there was some contradictory evi-
dence that supported the trial judge's conclusion.
The question. ultimately. was one of weight and
the appellants have failed to demonstrate that the
trial judge erred in this respect.

One objection that I would like to mention spe-
cifically. albeit in passing, is the trial judge's
refusal to accept the testimony of two anthropolo-
gists who were brought in as expert witnesses by
the appellants. This aspect of the trial judge's rea-

sons was hotly contested by the appellants in their
written submissions. However. I need only reiter-
ate what I have stated above, that findings of credi-
bility. including the credibility of expert witnesses.
are for the trial judge to make. and should warrant
considerable deference from appellate courts.

On the other hand. the appellants have alleged
that the trial judge made a number of serious errors
relating to the treatment of the oral histories of the
appellants. Those oral htstones were expressed in
three different forms: (1) the adaawk of the Gitk-
san. and the kungax of the Wet'suwet'en: the
personal recollections of members of the appellant
nations. and (iii) the territorial affidavits filed by
the heads of the individual houses within each
nation. The trial judge ruled on both the admissi-
bility of. and the weight to be given to. these vari-
ous forms of oral history without the benefit of my
reasons in Van der Peet. as will become evident in
the discussion that follows.

(b) Adaawk and Kungax

The adaawk and kungax of the Gitksan and
Wet'suwet'en nations. respectively, are oral histo-
ries of a special kind. They were described by the

categoric. Ces objections sont trop nombreuses
pour en dresser la Iiste complete - Le greet de ces
objections. au mieux. invoquent des erreurs de
comprehension ou des oublis de la part du juge de
premiere instance relativement a des elements de
preuve importants. Cependant. les intimes ont eta-
bli que. clans la plupart des cas. it y avail certains
elements de preuve contradictoires pour appuyer la
conclusion du juge de premiere instance. En der-
nitre analyse. it s'agissait d'une question de valeta
probante de la preuve. et les appelants n'ont pas
demontre que le juge de premiere instance avait
commis d'erreur sur ce point.

Il y a une objection que j'aimerais mentionner
de fawn plus particuliere. quoiqu'en passant. C'est
celle qw a trait au refus du juge de premiere ins-
tance d'accepter le temoignage de deux anthropo-
Ingues assigns comme temoins experts par les
appelants. Cet aspect des motifs du juge de pre-
miere instance a etc vivement conteste par les
appelants dans leurs observations ecntes. Toute-
fois. ii me suffit de reiterer ce que j'ai dit plus tot
savoir qu'il appartient au juge de premiere instance
de firer les conclusions ayant trait a la credibility, y
compris la credibilite des temoins experts. et les
tours d'appel doivent faire montre d'une retenue
considerable 3 regard de ces conclusions.

Par contre. les appelants ont affirme que le juge
de premiere instance a commis de nombreuses
erreurs graves clans le traitement des recits oraux
des appelants. Ces recits ont rite exprimes sous

trois formes differentes: (i) l'adaawk des Gitksan
ct le kungax des Wet'suwet'en: (ii) les souvenirs
personnels de membres des nations appelantes:
(iii) les affidavits territoriaux deposes par les chets
de chacune des maisons de chaque nation. Le juge
de premiere instance a rendu une decision sur leur
admissibilite et le poids a leur accorder sans avoir
pu beneficier des motifs que j'ai rediges da ps l'ar-

ret Van der Peet. comme ii ressonira de l'analyse
qui suit

b) L'adaawk et le kungax

L'adaawk de la nation Gitksan et le kungax de
la nation Wet'suwet'en sont des recits oraux d'un
genre special. Le juge de premiere instance les a

91
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trial judge. at p. 164. as a "sacred 'official' litany.
or history. or recital of the most unportant laws.
history. traditions and traditional territory of a
House". The content of these special oral histories
includes its physical representation totem poles.
crests and blankets. The importance of the adaawk
and kungax is underlined by the fact that they are
"repeated. performed and authenticated at impor-
tant feasts" (at p. 164). At those feasts. dissenters
have the opportunity to object if they question any
detail and, in this way. help ensure the authenticity
of the adaawk and kungax. Although they serve
largely the same role, the trial judge found that
there are some differences in both the form and
content of the adaawk and the kungax. For exam-
ple. the latter is An the nature of a song ...wttich
is intended to represent the special authority and
responsibilities of a chief ...." However. these
differences are not legally relevant for the pur-
poses of the issue at hand.

94 It is apparent that the adaawk and kungax are of
integral importance to the distinctive cultures of
the appellant nations. At trial, they were relied on
for two distinct purposes. First, the adaawk was
relied on as a component of and, therefore, as
proof of the existence of a system of land tenure
law internal to the Gitksan. which covered the
whole territory claimed by that appellant. In other
words. it was offered as evidence of the Gitksan's
historical use and occupation of that territory. For
the Wet ' suwet ' en. the kungax was offered as proof
of the central significance of the claimed lands to
their distinctive culture. As I shall explain later in
these reasons. both use and occupation. and the
central significance of the lands occupied. are rele-
vant to proof of aboriginal title.

95

	

The admissibility of the adaawk and kungax was
the subject of a general decision of the trial judge

deems. a la p. I64. cornme &ant la MAMMON]
Mamie. i'enutn^rauou ou j'histuite "officielle " et
sacree, scion lc cas. des regles de droit. des tradi-
tions et des faits historiques les plus importancs
dune maison. ainsi que de son territoire tradition-
nth,. Le contenu de ces recits oraux speciaux est
notamment exprimE physiquement daps les mats
totemiques. les emblemcs et les couvertures. L'im-
portance de l'adaawk et du kungax est soulignee
par lc fait qu'ils sans (TRADCCTtON] «repetes.
repre'sentes et authentifies fors de celebrations
imporrantese (h la p. 1641. Lora de ces celebra-
tions. les dissidents ont !'occasion d'opposer leur
desaccord a regard d'un detail et. de cette fabon.
d'aider a assurer l'authenticite de l'adaawk et du
kungax. Bien que 1 - adaawk et le kungax jouent
darts tine large mesure le mettle hale. le _Inge de
premiere instance a constate certaines differences
de forme et de contenu. Par exemple. le kungax est
(TRADtiCT10`) «de la nature d'un chant f. .j qui
vise a decrire 1'autorite et les responsabilites spe-
ciales du chef . . .» Cependant. cos differences
n'ont aucune pertinence juridique relativement a la
question qui noes interesse.

II est manifesto que l'adaawk at to kungax ont
tine importance fondamentale pour les cultures dis-
tinctives des nations appelantes. En premiere Ins-
tance. its ont ete invoques pour deux fins distinc-
tes. Premierement. l'adaawk a ete invoque en tant
qu'element - et, partant, en tans que preuve de
1'existence - d'un regime juridique de tenure fon-
cicre propre aux Gitksan. qui s'appliquait Ii ('en-
semble du territoire revendiqud par cette nation
appelante. En d'autres termes. l'adaawk a ete pre-
sence en tant que preuve de l'utilisation et de I oc-
cupation historiques de ce territoire par les
Gitksan. En ce qui concerne les Wet'suwet'en, le
kungax a did invoqud comme preuve de !'impor-
tance fondamentale des terres revendiquees clans
leur culture distinctive. Comm je vais l'expliquer
plus loin clans les presents motifs. tant !'utilisation
et 1'occupation des terres visees que !'importance
tondamentale de cedes-et sont perunentes pour la
preuve du titre aborigene.

II a ete statue stir 1'admissibilit6 de l'adaawk et
du kungax daps le cadre d'une decision generate
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handed down during the course of the trial regard-
ing the admissibility of all oral histories (incor-
rectly indexed as Uukir v. R., [1987] 6 W.W.R.
155 (B.C.S.C.)). Although the trial judge recog-
nized that the evidence at issue was a form of hear-
say. he ruled it admissible on the basis of the rec-
ognized exception that declarations made by
deceased persons could be given in evidence by
witnesses as proof of public or general rights: see
Michael N. Howard, Peter Crane and Daniel A.
Hochberg. Phipson on Evidence (14th ed. 1990). at
p. 736. He affirmed that earlier ruling in his trial
judgment. correctly in my view, by stating. at
p. 180. that the adaawk and kungax were admissi-
ble "out of necessity as exceptions to the hearsay
rule" because there was no other way to prove the
history of the Gitksan and Wet'suwet'en nations.

The trial judge. however, went on to give these
oral histories no independent weight at all. He
held. at p. 180. that they were only admissible as
"direct evidence of facts in issue . . . in a few cases
where they could constitute confirmatory proof of
early presence in the temton•". His central concern
that the adaawk and kungax could not serve "as
evidence of detailed history. or land ownership.
use or occupation". I disagree with some of the
reasons he relied on in support of this conclusion.

Although he had earlier recognized. when mak-
ing his ruling on admissibility, that it was impossi-
ble to make an easy distinction between the mytho-
logical and "real" aspects of these oral histories, he
discounted the adaawk and kun gax because they
were not "literally true", confounded "what is fact
and what is belief", "Included some material which
might be classified as mythology", and projected a
"romantic view" of the history of the appellants.
He also cast doubt on the authenticity of these spe-
cial oral histories (at p. 181) because, inter alia,
"the verifying group is so small that they cannot

rendue au cours du proces par le juge de premiere
instance sur l'admissibilite des recits oraux (erro-
nement repertoriee sous l'intitule Uukw c. R..

[1987] 6 W.W.R. 155 (C.S.C.-B.)). Bien que le
juge de premiere instance an reconnu que la
preuve en cause emit une forme de oui-dire. it a
statue qu'elle emit admissible en se fondant stir
l'exception reconnue seion laqueile les declara-
tions de personncs dicdd&es peuvent titre versdes
en preuve par des tcmoins comme preuve de droits
de nature publique ou generale: voir Michael N.
Howard. Peter Crane et Daniel A. Hochberg. Phip-
son on Evidence (I 4C ed. 1990). a la p. 736. Darts
son jugement au terme du proces, il a. avec raison
scion mot. confrme cette premiere decision en
affirmant. A la p. 180. que 1'adaawk et le kungax
etaient admissibles [TRADUCTIDN] <par necessite.
comme exceptions a la regie du oui-dire», parce
qu'il n'y avait aucune autre facon de faire la
preuve de 1'histoire des nations Gitksan et Wet'su-
wet'en.

Cependant. par la suite. le juge de premiere ins-
tance n'a donne a ces recits aucune valeur probante
independante. it a statue, a la p. 180, qu'ils etaient
admissibles seulement a titre de [TRADUCTION]

.preuve directe des faits en litige [...] pour les
quelques cas ou iIs pourraient constituer la confir-
mation dune presence ancienne dans le tenitoire>.
Sa principale reserve emit que l'adaawk et le kun-
gax ne pouvaient pas servir «de preuve du detail de
l'histoire ou encore de la propriete. de ('utilisation
ou de l'occupauon du temtoire». Je suis en desac-
cord avec certains des motifs qu'il a invoques au
soutien de cette conclusion.

Meme si. plus tot. Bans sa decision sur 1'admis-
sibilite. ii avait reconnu qu'il emit impossible de
separer facilement les aspects mythologiques des
aspects [TRADUCTION ] « reels» de ces recits oraux,
il a ecarte 1'adaawk et le kungax parce qu'ils
n'etaient pas «litteralement vrais>>, qu'ils melan-
geaient <<les faits et les croyances>. qu'ils "cotn-
portaient des elements qui pourraient titre qualifies
de mythologiques' et qu'ils evoquaient une
.,vision romanesque » de I'histnire des appelants. II
a aussi dit dourer de l'authenticite de ces recits
oraux speciaux (a la p. 181) parce que, mitre
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safely be regarded as expressing the reputation of
even the Indian community. let alone the larger
community whose opportunity to dispute territorial
claims would be essential to weight". Finally. he
questioned (at p. 181) the utility of the adaawk and
kungax to demonstrate use and occupation because
they were "seriously lacking in detail about the
specific lands to which they are said to relate".

Although he framed his ruling on weight in
terms of the specific oral histories before him, in
my respectful opinion. the trial judge in reality
based his decision on some general concerns with
the use of oral histories as evidence in aboriginal
rights cases. In summary, the trial judge gave no
independent weight to these special oral histories
because they did not accurately convey historical
truth. because knowledge about those oral histories
was confined to the communities whose histories
they were and because those oral histories were
insufficiently detailed. However. as I mentioned
earlier. these are features, to a greater or lesser
extent. of all oral histories, not just the adaawk and
kungax. The implication of the trial judge's rea-
soning is that oral histories should never be given
any independent weight and are only useful as con-
firmatory evidence in aboriginal rights litigation. I
fear that if this reasoning were followed, the oral
histories of aboriginal peoples would be consist-
ently and systematically undervalued by the Cana-
dian legal system. in contradiction of the express
instruction to the contrary in Van der Peet that trial
courts interpret the evidence of aboriginal peoples
in light of the difficulties inherent in adjudicating
aboriginal claims.

autres, [TRADUCrION[ «le groupe temoin est si res-
treint qu on ne peut. sans risque. considerer meme
qu'il exprime la commune renommee au sein de la
communaute indienne, encore moms au sein de la
communauee plus large. dont la possibilite de con-
tester les revendications territoriales serait essen-
tielle du point de vue de la valeur probante». Fina-
lement. it a mis en doute (4 la p. 181) 1'utilitE de
l'adaawk et du kungax pour faire la preuve de
l'utilisation et de i'occupation des terns visees.
parce qu'ils «manquaient serieusement de details
au sujct des terms mantes auxquelles its sont ccn-
ses se rapporter'.

Bien qu' it alt structure sa decision concemant la
valeur probante en fonction des recits oraux parti-
culiers qui lui avaient ete presentes. le juge de pre-
miere instance a. 4 mon avis. fonde plutot sa deci-
sion sur certaines reserves generates concemant
l'utilisation des recits oraux en preuve dans les
affaires de droits ancestraux. En resume, lc juge du
proses n'a accorde aucune valeur probante inde-
pendante a ces recits oraux particuliers parce qu'ils
ne transmettaient pas avec exactitude la virile his-
torique. parse que la connaissance de ces recits
oraux emit limitee aux communautes dont ils
reconstituaient l'histoire et parse que ces recits
oraux n'etaient pas suffisarnment detailles. Cepen-
dant. coming je I'ai mentions precederttment. it
s'agit l3 de caracteristiques qui sont. Bans une
mesure plus ou moms grande, propres a tous Ies
recits oraux. et non settlement aux adaawk et aux
kungax. :implication du raisonnement du juge de
premiere instance est qu'il ne devrait jamais titre
accorde de valeur probante independante aux recits
oraux et que. clans lcs litiges sur Its droits ances-
traux. ces recits ne sont miles qua titre d'elements
de preuve tendant A en confirmer d'autres. Je
crams que, si ce raisonnement emit suivi. la valeur
des recits oraux des peuples autochtones serail
constamment et systematiquement sous-estimee
par le systeme juridique canadien. en contraven-
tion des instructions expresses 4 1'effet contraire
qui ont ete donnees clans l'arret Van der Peet, pre-
cite, et suivant lesquelles les tribunaux doivent
interpreter la preuve presentee par les peuples
autochtones en tenant compte des difficuites inhe-
rentes 4 l'examen des revendicanons autochtones.
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(c) Recollections of Aboriginal Life

The trial judge also erred when he discounted
the "recollections of aboriginal life" offered by
various members of the appellant nations. I take
that term to be a reference to testimony about per-
sonal and family history that is not part of an
adaawk or a kungax. That evidence consisted of
the personal knowledge of the witnesses and decla-
rations of witnesses' ancestors as to land use. This
history had been adduced by the appellants in
order to establish the requisite degree of use and
occupation to make out a claim to ownership and.
for the same reason as the adaawk and kungax. is
material to the proof of aboriginal title.

The trial judge limited the uses to which the evi-
dence could be put. He reasoned. at p. 177. that
this evidence, at most. established "without ques-
tion. that the plaintiff's immediate ancestors. for
the past 100 years or so" had used land in the
claimed territory for aboriginal purposes. How-
ever, the evidence was insufficiently precise to
demonstrate that the more distant ancestors of the
witnesses had engaged in specific enough land use
"far enough back in time to permit the plaintiffs to
succeed on issues such as internal boundaries". In
the language of Van tier Peer, the teal judge effec-
tively held that this evidence did not demonstrate
the requisite continuity between present occupa-
tion and past occupation in order to ground a claim
for abonginal title.

In my opinion. the trial judge expected too much
of the oral history of the appellants, as expressed
in the recollections of aboriginal life of members
of the appellant nations. He expected that evidence
to provide definitive and precise evidence of pre-
contact aboriginal activities on the territory in
question. However, as I held in Van der Peet, this
will be almost an impossible burden to meet.
Rather, if oral history cannot conclusively estab-

cl Les souvenirs du mode de vie ancestral

Le juge de premiere instance a aussi fait erreur
en ne tenant pas compte des [TRADUCnON) ,,souve-
nirs du mode de vie ancestral), relates par divers
membres des nations appelantes. J'interprete cette
expression comme une reference aux temoignages
portant sur les antecedents personnels et familiaux
qui ne font pas panic d'un adaawk ou d'un kun-
gax. Cette preuve etait constituee des connais-
sances personnelles des temoins et des declarations
de leurs ancetres quant a ('utilisation du territoire.
Ces recits ont ete presentes en preuve par les appe-
lants afin d'etablir le degre d'occupation et d'utili-
sation requis pour fonder la revendication de pro-
priete. et ils sons, pour le meme motif que
l'adaawk et le kungax. pertinents pour la preuve du
titre aborigene.

Le juge de premiere instance a limite les utilisa-
tions qui pouvaient titre faites de cette preuve. II a
raisonne. 3 la p. 177, que. au mieux, celle-ci eta-
blissait [TRADUCTION] ,,sans I'ombre d'un doute
que, au cours des 100 derrieres annees environ. les
ancetres immediats du demandeur ' avaient utilise
a des fins autochtones des terres situees dans le ter-
ritoire revendique. Cependant. la preuve n'etait pas
suffisamment precise pour demontrer que les
ancetres plus lointains des temoins avaient fait une
utilisation suffisamment particuliere des terres
[TRADUCTIONI <assez loin dans le temps pour per-
mettre aux demandeurs d'avoir gain de cause sir
des questions comme les limites internese. Pour
reprendre les termes de I'arret Van der Peet. le juge
de premiere instance a effectivement conch' que
cette preuve ne demontrait pas la continuite
requise entre [occupation actueile et 1'occupation
passee pour fonder la revendication d'un titre abo-
rigene.

A mon avis, le juge de premiere instance atten-
dait beaucoup trop des recits oraux des appelants,
exprimes dans les souvenirs du mode de vie ances-
tral des membres des nations appelantes. II atten-

dait de ces temoignages qu'ils apportent la preuve
definitive et precise d'activites autochtones sur le
territoire en question avant le contact avec les
Europeens. Cependant. comme je I'ai dit dans Van

der Peet. it s'agit la d'un fardeau de preuve dont it
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lish pre-sovereignty (after this decision) occupa-
tion of land, it may still be relevant to demonstrate
that current occupation has its origins prior to sov-
ereignty. This is exactly what the appellants sought
to do.

(d) Territorial Affidavits

Finally. the trial judge also erred in his treatment
of the territorial affidavits filed by the appellant
chiefs. Those affidavits were declarations of the
territorial holdings of each of the Gitksan and
Wet'suwet'en houses and. at trial, were introduced
for the purposes of establishing each House's own-
ership of its specific territory. Before this Court.
the appellants tried to amalgamate these individual
claims into collective claims on behalf of each
nation and the relevance of the affidavits changed
accordingly. I have already held that it is not open
to the appellants to alter fundamentally the nature
of their claim in this way on appeal. Nevertheless.
the treatment of the affidavits is important because
they will be relevant at a new trial to the existence
and nature of the land tenure system within each
nation and. therefore. material to the proof of title.

The affidavits rely heavily on the declarations of
deceased persons of use or ownership of the lands.
which are a form of oral history. But those decla-
rations are a kind of hearsay and the appellants
therefore argued that the affidavits should he
admitted through the reputation exception to the
hearsay rule. Although he recognized, at p. 438.
that the territorial affidavits were the best evi-
dence [the appellants) could adduce on this ques-
tion of internal boundaries'. the trial judge held

est presque impossible de s'acquitter. Par contre.
memo si (apses le prononce du present asset) les
recits oraux ne permettent pas d'etablir de facon
concluante ]'occupation du territoire avant ['affir-
mation de la souverainetc. ils peuvent neanmoins
etre pertinents pour demontrer que les origines do
]'occupation actuelle remontent avant ]'affirmation
de la souverainete. C'est exactement cc que les
appelants ont tente de faire.

d) Les affidavits territoriaux

Finalement. le juge de premiere instance a aussi
fait erreur dans la facon dont it a traite les affida-
vits territoriaux deposes par les chefs appelants.
Ces affidavits etaient des declarations concemant
les terres de chaque maison Gitksan et Wet'su-
wet en et. au proces. ils om ete deposes pour eta-
blir le droit de propriete de chaque matson sur son
territoire specifique. Devant notre Cour. les appe-
lants ont tente de fusionner ces revendications
individuelles en revendications collectives presen-
tees au nom de chaque nation. et la pertinence des
affidavits a change en consequence. J'ai deja statue
qu'il nest pas loisible aux appelants do modifier
fondamentalement la nature do leur revendication
comme ils I' ont fait en appel. Neanmoins. le uaite-
ment accorde aux affidavits est important parce
que. Bans le cadre d'un nouveau proces, ils seront
pertinents pour statuer sur ]'existence et la nature
du regime de tenure fonciere au sent de chaque
nation et. par consequent. importants pour la
preuve du titre.

Les affidavits reposent en ties grande panic sur
des declarations faites par des petsurutes dccedees
relativement a I - utilisation des terres ou a leurs
proprictaires. une forme de recits oraux. Toutefois.
ces dAclarntions constituent une sort de ow-dire.
et les appelants ont par consequent plaide que Ies
affidavits devraient etre admis sur le fondement de
]'exception a la regle du otii-dire relative a la repu-
tation ou a la commune renommee. Bien qu'il all
reconnu. a la p. 438. que les affidavits terntoriaux
etaient [TRADUCTIONI «la meilleure preuve [que les
appelants] pouvaient produire sur la question des
limites internes> . le juge de premiere instance a
conclu que cette exception ne s'appliquait pas et i1
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that this exception did not apply and refused to
admit the declarations contained in the affidavits.

I am concerned by the specific reasons the trial
judge gave for refusing to apply the reputation
exception. He questioned the degree to which the
declarations amounted to a reputation because they
were largely confined to the appellants' communi-
ties. The trial judge asserted that neighbouring
aboriginal groups whose territorial claims con-
flicted with those of the appellants, as well as non-
aboriginals who potentially possessed a legal inter-
est in the claimed territory. were unaware of the
content of the alleged reputation at all. Further-
more, the trial judge reasoned that since the sub-
ject-matter of the affidavits was disputed. its relia-
bility was doubtful. Finally, the trial judge
questioned. at p. 441. "the independence and
objectivity" of the information contained in the
affidavits. because the appellants and their ances-
tors (at p. 440) "have been actively discussing land
claims for many years".

Although he regretted this finding, the trial
judge felt bound to apply the rules of evidence
because it did not appear to him (at p. 442) "that
the Supreme Court of Canada has decided that the
ordinary rules of evidence do not apply to this kind
of case The trial judge arrived at this conclusion.
however. without the benefit of Van der Peet.
where I held that the ordinary rules of evidence
must be approached and adapted in light of the evi-
dentiary difficulties inherent to adjudicating
abori ginal claims.

a refuse d'admettre les declarations contenues clans
les affidavits.

Je suns prcoccupe par les motifs particuliers
invoques par le juge de premiere instance pour
refuser d'appiiqucr l'exception fondee sur la com-
mune renommec. II s'est demande dans quelle
mesurc les declarations expnmaient la commune
renommec. Etant donne qu'elles se confinaient lar-
gement aux communautes des appelants. Le juge
de premiere Instance a affirme que les groupes
autochtones volsins dont les revendications territo-
riales entralent en conflit avec celles des appelants.
de meme que Ics non-autochtones susceptibles
d'avoir un lnterct luridique dans le territoire reven-
dique. n'etalent absolument pas au courant du con-
tenu du fait de commune renommee allegue. En
outre. le juge de premiere instance a raisonne que.
comme lc contenu des affidavits emit contestd. sa
fiabilite emit douteuse. Finalement. le juge de pre-
miere instance a mis en dome. A la p. 441. [TRA-

DL'Ct'ION] .d'independance et l'objectivite>+ de I'in-
fotmation contenue clans les affidavits. parce que
les appelants et leurs ancetres (a la p. 440) «discu-
tent acttvement de revendications territoriales
depws de nombreuses annees».

Bien qu'il aft tilt regretter en arriver a cette con-
clusion. lc juge de premiere instance s'est senti
tenu d'appllqucr les regles de preuve parce qu'il ne
lui semblait pas (a la p. 442) [TRADUCTION] que la
Cour supreme du Canada ait decide que les regles
de preuve ordmatres ne s'appiiquent pas dans ce
genre d'alfalres " . Cependant. le juge de premiere
Instance a ire cette conclusion avant le prononce
de 1'arret Van der Peet. Cu j'ai statue que les regles
de preuve ordmatres doivent etre abordees et adap-
tees en tenant compte des difficultes de preuve
inherentes a Fc amen des revendications autoch-
tones.

104

105

1osMany of the reasons relied on by the trial judge
for excluding the evidence contained in the territo-
rial affidavits are problematic because they run
against this fundamental principle. The require-
ment that a reputation be known In the general
community, for example. ignores the fact that oral

Bon nombrc des motifs invoques par le juge de
premiere Instance pour ecarter la preuve contenue
darts les affidavits territonaux sont problematiques
parcc qu'ils vont a l'encontre de ce principe fonda-
mental. Par exemple. I'exigence qu'un fait de com-
mune renommee soft connu dans la comrnunaute
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histories. as noted by the Royal Commission on
Aboriginal Peoples. generally relate to particular
locations. and refer to particular families and com-
munities and may. as a result. be unknown outside
of that community, even to other aboriginal
nations. Excluding the territorial affidavits because
the claims to which they relate are disputed does
not acknowledge that claims to aboriginal rights_
and aboriginal title in particular. are almost always
disputed and contested. indeed, if those claims
were uncontroversial, there would be no need to
bring them to the courts for resolution. Casting
doubt on the reliability of the terntoriai affidavits
because land claims had been actively discussed
for many years also fails to take account of the
special context surrounding aboriginal claims, in
two ways. First. those claims have been discussed
for so long because of British Columbia's persis-
tent refusal to acknowledge the existence of
aboriginal title in that province until relatively
recently. largely as a direct result of the decision of
this Court in Calder. supra. It would he perverse.
to say the least, to use the refusal of the province to
acknowledge the rights of its aboriginal inhabitants
as a reason for excluding evidence which may
prove the existence of those rights. Second. this
rationale for exclusion places aboriginal claimants
whose societies record their past through oral his-
tory in a grave dilemma. In order for the oral his-
tory of a community to amount to a form of repu-
tation, and to be admissible in court, it must
remain alive through the discussions of members
of that conunuuity: those discussions are the very
basis of that reputation. But if those histories are
discussed too much, and too close to the date of
litigation, they may be discounted as being sus-
pect, and may be held to be inadmissible. The net
effect may be that a society with such an oral tradi-
tion would never be able to establish a historical
claim through the use of oral history in court.

en general ne Dent pas compte du fait que. cotnme
1'a souligne la Commission royale sur les peuples
autochtones. les recits oraux sont generalement
associes a des heux precis et font allusion a des
families et a des collectivites precises. et peuvent.
par consequent. ne pas eve connus a l'exterieur de
cette collectivite. meme par d'autres nations
autochtones. Ecarter les affidavits territoriaux
parce que les revendications auxquelles 'Is se rap-
portent soot contestees ne bent pas compte du fait
que les revendications de droits ancestraux. et de
titre aborigene en paruculier. sont presque toujours
contestees. De fait. si ces revendications ne soule-
vaient aucune controverse. it ne serait pas neces-
saire de s'adresser aux tribunaux pour les faire
trancher. Teter le doute sur la fiabilite des affidavits
temtonaux parce que les revendications temto-
riales ont ete discutees activement pendant de
nornbreuses annees ne cent pas compte non plus
du contexte des revendications autochtones et cc.
de deux facons. Premierement. si ces revendica-
tions stunt discutees depuis si longtemps. c ' est en
raison du refus constant de la Colombie-Britan-
nique. jusqu'a tine date relativement recente. de
reconnaitre 1'existence du titre aborigene daps la
province. refus qui emit clans une large mesure tine
consequence directe de Parfet Calder. preeite. de
none Cour. It serait pour le moms abusif d'utiliser
le refus de la province de reconnaitre Ies droits de
ses habitants autochtones comme motif pour ecar-
ter la preuve qui pourrait etablir l'existence de ces
droits. Deuxiemement. ce motif d'exclusion place
les revendicateurs autochtones - qui appartien-
nent a des societes preservant Leta passe au moyen
de recits oraux - devant un grave dilemme. Pour
qu'un resit oral dune communaute equivaille a
une forme de commune renommee et soit admissi-
ble en cour. it dolt se perpetuer clans les discus-
sions des membres de cette communaute: ces dis-
cussions sons le fondement 'Herne de cette
commune renommee. Toutefois, si ces recits font
I'objet de trop de discussions. a tine periode trop
rapprochee d'ttn litige. ils risquent d 'etre ecartes
parce qu'ils sont suspects. et ifs peuvent ainsi titre
juges inadmissibles. Cela pourrait avoir pour effet
qu'une society possedant tine telle tradition orale
ne pourrait jamais faire la preuve d'une revendica-
non histonque en utilisant un recit oral en cour.
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(e) Conclusion

The trial judge's treatment of the various kinds
of oral histories did not satisfy the principles I laid
down in Van der Peet. These errors are particularly
worrisome because oral histories were of critical
importance to the appellants' case. They used
those histories in an attempt to establish their
occupation and use of the disputed territory, an
essential requirement for aboriginal title. The trial
judge, after refusing to admit, or giving no inde-
pendent weight to these oral histories, reached the
conclusion that the appellants had not demon-
strated the requisite degree of occupation for
"ownership". Had the trial judge assessed the oral
histories correctly. his conclusions on these issues
of fact might have been very different.

In the circumstances, the factual findings cannot
stand. However, given the enormous complexity of
the factual issues at hand, it would be impossible
for the Court to do justice to the parties by sifting
through the record itself and making new factual
findings. A new trial is warranted, at which the
evidence may be considered in light of the princi-
ples laid down in Van der Peet and elaborated
upon here. In applying these principles, the new
trial judge might well share some or all of the find-
ings of fact of McEachern C.J.

C. What is the content of aboriginal title, how is it
protected by s. 35(1) of the Constitution Act.
1982, and what is required for its proof?

(1) Introduction

The parties disagree over whether the appellants
have established aboriginal title to the disputed
area. However, since those factual Issues require a
new trial, we cannot resolve that dispute in this
appeal. But factual issues aside, the parties also
have a more fundamental disagreement over the
content of aboriginal title itself, and its reception

e) La conclusion

Le traitement accords aux divers types de recite
oraux par le juge de premiere instance tie respecte
pas les principes que jai etablis clans Van der Peet.
Ces erreurs sont particulierement troublantes. aslant
donne que lcs recits oraux etaient dune Impor-
tance cruciale pour la cause des appelants. lls ont
invoqud ces recits. pour tenter d's tablir leur occu-
pation et leur utilisation du territoire conteste. con-
dition essentielle 3 ('existence du titre aborigene.
Apres avoir refuse d'admettre ces reeds oraux ou
de leur accorder quelque valeur probante indepen-
dante que ce soil. lc juge de premiere instance est
arrive a la conclusion que Ies appelants n'avaient
pas demontre 1'existence du degre d'occupation
requis du ten-noire pour fonder la eproprietee de
celui-ci. Si le juge du proces avait apprecie correc-
tement les recits oraux. ses conclusions sur ces
questions de fait auraient pu titre ties differentes.

Dans les circonstances. les conclusions de fait
ne peuvent pas cue confirmdes. Cependant, vu la
complexite enorme des questions de fait en jeu. it
serait impossible a la Cour de rendre justice aux
parties en passant le dossier an crible et en nrant de
nouvelles conclusions de fain Lin nouveau proces
s'impose. au cours duquel on pourra examiner la
preuve a la lumiere des principes qui ont etc expo-
ses (tans Van der Peet et precises en I' espece. Dans
1'application de ces principes, le juge qui presidera
le nouveau proces pourrait bien partager I'en-
semble ou certaines des conclusions de fait du juge
en chef McEachern.

C. Quel est le contenu du titre aborigene. com-
ment err-it protege par to par. 35(1) de la Loi
constitutionnelle de 1982 a comment fait-on la
preuve de son existence?

(I) Introduction

Les parties ne s'entendent pas sur la question de
savoir si les appelants ont demented 1'exisrence
d'un titre aborigene sur la region contestee. Cepen-
dant, comme un nouveau proces est necessaire
pour trancher ces questions de fait. noes ne pou-
vons pas regler ce differend clans le cadre du pre-
sent pourvoi. Outre ce differend d'ordre factuel.
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into the Constitution by s. 35(1). In order to give
guidance to the judge at the new trial. it is to this
issue that I will now turn.

I set out these opposing positions by way of
illustration and introduction because I believe that
all of the parties have charactenzed the content of
aboriginal title incorrectly. The appellants argue
that aboriginal title is tantamount to an inalienable
fee simple. which confers on aboriginal peoples
the rights to use those lands as they choose and
which has been constitutionalieed by s. 35(1). The
respondents offer two alternative formulations:
first, that aboriginal title is no more than a bundle
of rights to engage in activities which are them-
selves aboriginal rights recognized and affirmed
by s. 35(1). and that the Constitution Act. 1982.
merely constitutionalizes those individual rights.
not the bundle itself, because the latter has no inde-
pendent content: and second, that aboriginal title.
at most. encompasses the right to exclusive use
and occupation of land in order to engage in those
activities which are aboriginal rights themselves.
and that s. 35(1) constitutionalizes this notion of
exclusivity.

The content of aboriginal title, in fact. lies
somewhere in between these positions. Aboriginal
title is a right in land and, as such, is more than the
right to engage in specific activities which may be
themselves aboriginal rights. Rather. It confers the
right to use land for a variety of activities, not all
of which need be aspects of practices. customs and
traditions which are integral to the distinctive cul-
tures of aboriginal societies. Those activities do
not constitute the right per se: rather. they are para-
sitic on the underlying title. However, that range of
uses is subject to the limitation that they must not
be irreconcilable with the nature of the attachment
to the land which forms the basis of the particular
group's aboriginal title. This inherent limit, to be
explained more fully below, flows from the defini-
tion of aboriginal title as a sui generis interest in

les parties ont un ddsaccord plus fondamental a
propos du contenu du titre aborigene tui-meme. et
de sa reception clans la Constitution par le
par. 35(1). Afin d'dclairer le juge qui insiruira le
nouveau proces. je vais maintenant examiner cette
question.

Afin d' illustrer le probleme. je vais. en guise
d'introduction. exposer les theses opposdes des
parties, car j'estime que toutes les parties ont decnt
incorrectement le contenu du titre aborigene. Les
appelants soutiennent que lc titre aborigene equi-
vaut it un fief simple inalienable, qu'il confere aux
peuples autochtones le droit d'utiliser les terres
visces comme ils 1'entendent et qu'il a Eta constitu-
tionnalisd par le par. 35(1). Les intimds avancent
deux definitions: premierement. le titre abotigene
nest rien de plus qu'un faisceau de droits autori-
sant 1'exercice d'activites qui sons elles-memes des
droits ancestraux reconnus et confirmds par le
par. 35(1). et la Loi constitutionnelle de 1982 ne
fait que constitutionnaliser ces droits individuels et
non le faisceau lui-meme, parce que celul-ci n'a
aucun contenu independant: deuxiemement. le titre
aborigene comprend. au plus. le droit exclusif
d'utiliser et d'occuper des terres pour y exercer des
activitds qui sont elles-memes des droits ances-
traux. et le par. 35(1) constitutionnalise cette
notion d'cxciusivite.

En fait, le contenu du titre aborigene se situe
quelque part enure ces dew( theses. Le dire abori-
gene est un droit foncier et. en tam que tel. it est
quelque chose de plus que le droit d'exercer cer-
taines activitds precises. qui peuvent elles-memes
titre des droits ancestraux. II confere Outfit le droit
d'utiliser des terres pour y exercer differences acu-
vites qui ne doivent pas ndcessairement toutes titre
des aspects de coutumes. pratiques et traditions fai-
sant pantie integrante des cultures distinctives des
socidtes autochtones. Ces activitds ne constituent
pas le emit en soi: cites sons Outfit des parasites du
titre sous-jacent. Toutefois, ces diffdrents usages
sons subordonnes a la restriction suivante: ils ne
doivent pas dire incompatibles avec la nature de
I'attachement qu'a le groupe conceme pour le ter-
moire vise et qui consutue le fondement de son
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land. and is one way in which aboriginal title is
distinct from a fee simple.

(2) Aboriginal Title at Common Law

(a) General Features

The starting point of the Canadian jurisprudence
on aboriginal title is the Privy Council's decision
in St. Catherine's Milling and Lumber Co. v. The
Queen (1888). 14 A.C. 46. which described
aboriginal title as a "personal and usufructuary
right" (at p. 54). The subsequent jurisprudence has
attempted to grapple with this definition, and has
in the process demonstrated that the Privy Coun-
cil's choice of terminology is not particularly help-
ful to explain the various dimensions of aboriginal
title. What the Privy Council sought to capture is
that aboriginal title is a sui generis interest in land.
Aboriginal title has been described as sui generis
in order to distinguish it from "normal" proprietary
interests. such as fee simple. However. as I will
now develop. it is also sui generis in the sense that
its characteristics cannot be completely explained
by reference either to the common law rules of real
property or to the rules of property found in
aboriginal legal systems. As with other aboriginal
rights, it must be understood by reference to both
common law and aboriginal perspectives

The idea that aboriginal title is sui generis is the
unifying principle underlying the various dimen-
sions of that title. One dimension is its inalienabil-

Lands held pursuant to aboriginal title cannot
be transferred. sold or surrendered to anyone other
than the Crown and, as a result, is inalienable to
third parties. This Court has taken pains to clarify
that aboriginal title is only "personal" in this sense.
and does not mean that aboriginal title is a non-
proprietary interest which amounts to no more than
a licence to use and occupy the land and cannot

titre aborigene stir ce territoire. Cette limite intrin-
seque, qui sera expliquee plus longuement ci-
aprtrs. decoule du fait que le titre aborigene est
defini comme un droit foncier sui generis. et elle
est un aspect qw differencie le titre aborigene du
fief simple.

(2) Le titre aborieene en common law

a) Caracteristiques genera/es

Le point de depart de la jurisprudence cana-
dienne sur le titre aborigene est la decision du
Conseil prive clans I'affaire St. Catherine's Milling
and Lumber Co. C. The Queen (1888), 14 A.C. 46.
daps laquelle le titre aborigene a ete decrit comme
etant un [TRADt:CT1ON] adroit personnel. de la
nature d'un usufruita (a la p. 54). Par la suite. les
tribunaux ont tente de s 'accommoder de cette defi-
nition. mais ii ressort de leurs decisions que les
termes choisis par le Conseil prive ne sont pas par-
ticulierement utiles pour expliquer les differences
dimensions du titre aborigene. Le Conseil prive a
cherche a rendre 1'idee que le titre aborigine est tin
interet foncier sui generis. On a qualifie le titre
aborigene de droit sui generic afire de le differen-
cier des interess de propriete aordinaires ' comme
le fief simple. Toutefois, comme je vais maintenant
l'expliciter. on le qualifie egalement de droit sui
generis. dans la mesure oil it est impossible d'ex-
pliquer entie cement ses caracteristiques en fonction
soil des regles du droit des biens en common law
soft des regles relatives a la propriete prevues par
les regimes juridiques autochtones. Tout comme
d'autres droits ancestraux. le titre aborigene doit
dire defini en tenant compte a la foil de la common
law et du point de vue des autochtones.

L'idee que le titre aborigene a un caractere sui
generis est le principe unifrcateur qui sous-tend les
differentes dimensions de ce titre. L'une de ces
dimensions est l'inalienabilite du titre aborigine.
Les terres detenues en vertu d'un titre aborigene ne
peuvent titre transferees. vendues ou cedees i? per-
some d'autre que la Couronne. et ales sont par
consequent inalienables. Notre Cour s'est efforcee
de preciser que c'est uniquement dans re sens que
le titre aborigene est tin droit <personnela. et que
cela ne veut pas dire qu'il ne s'agit pas d'un interet
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compete on an equal footing with other proprietary
interests: see Canadian Pacific Ltd. v. Paul, [1988]
2 S.C.R. 654. at p. 677.

Another dimension of aboriginal title is its
source. It had originally been thought that the
source of aboriginal title in Canada was the Royal
Proclamation. 1763: see St. Catherine's Milling.
However, it is now clear that although aboriginal
title was recognized by the Proclamation, it arises
from the prior occupation of Canada by aboriginal
peoples. That prior occupation, however, is rele-
vant in two different ways. both of which illustrate
the sui generis nature of aboriginal title. The first
is the physical fact of occupation. which derives
from the common law principle that occupation is
proof of possession in law: see Kent McNeil. Com-
mon Law Aboriginal Title (1989). at p. 7. Thus, in
Guerin, supra, Dickson J. described aboriginal
title, at p. 376. as a "legal right derived from the
Indians' historic occupation and possession of their
tribal lands". What makes aboriginal title sui
generis is that it arises from possession before the
assertion of British sovereignty, whereas normal
estates. like fee simple, arise afterward: see Kent
McNeil. "The Meaning of Aboriginal Title", in
Michael Asch. ed.. Aboriginal and Treaty Rights in
Canada (1997). 135, at p. 144. This idea has been
further developed in Roberts v. Canada, [1989] 1
S.C.R. 322. where this Court unanimously held at
p. 340 that "aboriginal title pre-dated colonization
by the British and survived British claims of sover-
eignty" (also see Guerin. at p. 378). What this sug-
gests is a second source for aboriginal title - the
relationship between common law and pre-existing
systems of aboriginal law.

A further dimension of aboriginal title is the fact
that it is held communally. Aboriginal title cannot
be held by individual aboriginal persons: it is a
collective right to land held by all members of an
aboriginal nation. Decisions with respect to that

de propriete. qui ne represente rien de plus qu'une
autorisation d'utiliser et d'occuper les terres visees
et qui ne pert pas concurrencer sur un pied d'ega-
lite d'autres droits de propriete: Canadien Paci-
fique Lice c. Paul, [1988] 2 R.C.S. 654, a la p. 677.

Une autre dimension du titre aborigene est son
origin. On a d'abord cru que la source du titre
aborigene au Canada etait la Proclamation royale
de 1763: voir St. Catherine's Milling. Cependant.
it ne fait maintenant aucun doute que. meme si It
titre aborigene a ete reconnu par la Proclamation.
it decoule de )'occupation anterieure du Canada
par les peuples autochtones. Toutefois. cette occu-
pation anterieure est pertinente a deux points de
vue. qui illustrent toes deux le caractere sui gene-
ris du titre aborigene. Il y a d'abord le fait phy-
sique de )'occupation. qui decoule du principe de
common law selon lequel I'occupation prouve la
possession en droit: voir Kent McNeil. Common
Law Aboriginal Title (1989). a la p. 7. Ainsi. dans
Guerin, precite. le juge Dickson a qualifie le titre
aborigene. d la p. 3'76. de adroit. en common law,
decoulant de I'occupation et de la possession histo-
riques par les Indies de leurs terres tribales». Le
titre aborigine a un caractttre sui generis parce
qu'il decoule d'une possession anterieure a l' affir-
mation de la souverainete britaruuque. tandis que
les domains ordinaires. comme le fief simple, ont
pris naissance par la suite: voir Kent McNeil. The
Meaning of Aboriginal Title», dans Michael Asch.
dir.. Aboriginal and Treaty Rights in Canada
(1997), 135. A la p. 144. Cette idee a ete precis&
dans Roberts c. Canada, [1989] I R.C.S. 322, oil
notre Cow a unanimement statue. a la p. 340, que
le titre aborigene existait avant la colonisation par
les Britanniques et a continue d'exister apri s les
revendicanons de souverainete britanniquesa (voir
aussi Guerin a la p. 378). Ces affirmations indi-
quent que le titre aborigene a une autre origine -
soit le rapport entre la common law et les regimes
juridiques autochtones preexistants.

Une dimension supplementaire du titre abori-
gene est le fait qu'il est detenu collectivement. Le
titre aborigene ne peut pas titre detenu par un
autochtone en particulier: it est un droit foncier
collectif, detenu par tons les membres d'une nation
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land are also made by that community. This is
another feature of aboriginal title which is sur
generis and distinguishes it from normal property
interests.

(b) The Content of Aboriginal Title

Although cases involving aboriginal title have
come before this Court and Privy Council before.
there has never been a definitive statement from
either court on the content of aboriginal title. In Sr.
Catherine's Milling, the Privy Council, as 1 have
mentioned. described the aboriginal title as a "per-
sonal and usufructuary right', but declined to
explain what that meant because it was not "neces-
sary to express any opinion upon the point" (at
p. 55). Similarly. in Calder. Guerin. and Paul. the
issues were the extinguishment of. the fiduciary
duty arising from the surrender of. and statutory
easements over land held pursuant to. aboriginal
title, respectively: the content of title was not at
issue and was not directly addressed.

Although the courts have been less than forth-
coming. I have arrived at the conclusion that the
content of aboriginal title can be summarized by
two propositions: first. that aboriginal title encom-
passes the right to exclusive use and occupation of
the land held pursuant to that title for a variety of
purposes. which need not be aspects of those
aboriginal practices. customs and traditions which
are integral to distinctive aboriginal cultures: and
second. that those protected uses must not be irrec-
oncilable with the nature of the group's attachment
to that land. For the sake of clarity. I will discuss
each of these propositions separately.

Abori g inal title encompasses the right to use the
land held pursuant to that title for a variety of
purposes. which need not be aspects of those
abori ginal practices, cultures and traditions

autochtone. Les decisions relatives aux terres
visees sont egalement prises par tette collectivite.
II s'agit d'unc autre caracteristtque sui generis du
titre aborigene, qui le differencie des interets de
propriete ordinatres.

b) Le contenu du titre aborigene

Bien qua notrc Cour et le Conseil prive aient ete
saisis par lc passe d'affaires relatives au titre abori-
gene. ni I'un ni I'autre ne se sont jamais prononces
d'unc maniere definitive stir le contenu du titre
aborigene. Comme je t'ai indique, le Conseil prive,
clans St. Catherine's Milling, a qualifte le titre abo-
rigene do (TRADUCTIOK) «droit personnel. de la
nature d'un usufruit». mais it a refuse d'expliquer
ce que cela voulait dire. parce qu'il n'etait pas
-neccssairc d'exprimcr unc opinion sur cc points,
(a la p. 55). De meme. dans les antis Calder, Gue-
rin et Paul. les questions litigieuses etaient respec-
tivement 1'exttnction du titre aborigene. 1'obliga-
non de fiduciaire decouiant de la cession do terres
detenues en vertu d'un dire aborigene et les servi-
tudes d'origine legislative sur des testes ainsi dete-
nues: le contenu du titre n'etait pas en cause et n'a
pas ete aborde directement.

Meme si ies tribunaux n'ont pas ete tres expli-
cites, je sots arrive 3 la conclusion que le contenu
du titre aborigene peut titre resume au moyen de
deux enonces: premierement, le titre aborigene
comprend le droit d'utiliser et d'occuper de fat on
exclusive les terres detenues en vertu de ce titre
pour diverses fins qui ne doivent pas necessaire-
ment titre des aspects de coutumes, pratiques et tra-
ditions autochtones faisant partie integrante d'une
culture autochtone distinctive: deuxiemement, ces
utilisations protegees ne doivent pas titre incompa-
tibles avec la nature de l'attachement qu'a le
groupe concerne pour ces terres. Pour plus de
clarte, je vats examiner chacun de ces enonces
separement.

Le titre abori gene comprend le droit d'utiliser le
territoire detenu en vertu decetitre pour diver-
ses fins qui ne doivent pas necessairement cure
des aspects de coutumes. pratiques et traditions
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which are integral to distinctive aboriginal cul-
tures

The respondents argue that aboriginal title
merely encompasses the right to engage in activi-
ties which are aspects of aboriginal practices. cus-
toms and traditions which are integral to distinc-
tive aboriginal cultures of the aboriginal group
claiming the right and, at most, adds the notion of
exclusivity: i.e.. the exclusive right to use the land
for those purposes. However, the uses to which
lands held pursuant to aboriginal title can be put
are not restricted in this way. This conclusion
emerges from three sources: (i) the Canadian juris-
prudence on aboriginal title. (ii) the relationship
between reserve lands and lands held pursuant to
aboriginal title. and (iii) the Indian Oil and Gas
Act., R.S.C.. 1985, c. 1-7. As well, although this is
not legally determinative, It is supported by the
critical literature. In particular. I have profited
greatly from Professor McNeil's article. "The
Meaning of Aboriginal Title". supra.

(i) Canadian Jurisprudence on Abori g inal Title

Despite the fact that the jurisprudence on
aboriginal title is somewhat underdeveloped, it is
clear that the uses to which lands held pursuant to
aboriginal title can be put is not restricted to the
practices. customs and traditions of aboriginal peo-
ples integral to distinctive aboriginal cultures. In
Guerin. for example. Dickson J. described aborigi-
nal title as an "Interest in land" which encom-
passed "a legal right to occupy and possess certain
lands" (at p. 382). The "right to occupy and pos-
sess" is framed in broad terms and. significantly, is
not qualified by reference to traditional and cus-
tomary uses of those lands. Any doubt that the
right to occupancy and possession encompasses a
broad variety of uses of land was put to rest in
Paul, where the Court went even further and stated
that aboriginal title was "more than the right to
enjoyment and occupancy" (at p. 678). Once again.
there is no reference to aboriginal practices. cus-
toms and traditions as a qualifier on that right
Moreover. I take the reference to "more" as

autochtones faisant partie integrante d'une cul-
ture autochtone distinctive-

Les intimes soutiennent que le titre aborigene
comprend simplement le droit d'exercer des acti-
vi.tes qui sort des aspects de coutumes. prauques et
traditions autochtones faisant pantie integrante de
la culture distinctive du groupe autochtone qui
revendique le droit, et que. tout au plus. le titre
ajoute l'idee d'exclusivite. c'est-a-dire le droit
exclusif d'utiliser a ces fins les terres visees.
Cependant. lcs utilisation qui peuvent titre faites
des terres detenues en vertu d'un titre aborigene ne
sons pas limitees de la sorte. Cette conclusion
decoule de trois sources: (i) la jurisprudence cana-
dienne sur le titre aborigene: (ii) le rapport entre
les terres de reserve et les terres detenues en vertu
d'un titre aborigene: (iii) la Loi sur le petroie et le
gaz des terres indiennes. L.R.C. (1985). ch. 1-7. En
outre. meme si ce fait n'est pas determinant sur le
plan juridique, cette conclusion est etayee par litte-
rature doctrinale. En particulier, l'article du profes-
seur McNeil intitule uThe Meaning of Aboriginal
Tide)), op. cit., m'a ete ties utile.

(i) Lajurisprudence canadienne sur le titre abo-
rigene

En depit du fait que la jurisprudence sur le titre
aborigene est en quelque sorte en corns d'elaWra-
lion, it est clair que Ies utilisations qui peuvent titre
faites des terres detenues en vertu d'un titre abori-
gene ne se litnitent pas aux coutumes, pratiques et
traditions d'un peuple autochtone et qui font panic
integrante de sa culture distinctive. Dans I'arret
Guerin, precite, par exemple. le juge Dickson a
quatifie le titre aborigene de adroit 1...) sur [dies
terress comprenant de droit, en common law,
d'occuper et de posseder certaines terres» (a la
p. 382). Le adroit [ d'occuper et de possedere
est exprime en termes generaux et. fait important.
n'est pas assorti d'une reserve le !irritant aux utili-
sations traditionnelles et habituelles faites de ces
terres. Tous les doutes qui pouvaient exister relati-
vement A la question de savoir Si le droit d'occuper
et d'utiliser des terres vise un large eventail d'utili-
sations ont ete dissipes daps l'arret Paul, precite,
oil notre Cour est allee encore plus loin et a declare
que le titre aborigene etait quelque chose de plus
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emphasis of the broad notion of use and posses-
sion.

(ii) Reserve Land

Another source of support for the conclusion
that the uses to which lands held under aboriginal
title can be put are not restricted to those grounded
in practices. customs and traditions integral to dis-
tinctive aboriginal cultures can be found in
Guerin, where Dickson J. stated at p. 379 that the
same legal principles governed the aboriginal
interest in reserve lands and lands held pursuant to
aboriginal title:

It does not matter, in my opinion. that the present
case is concerned with the interest of an Indian Band in
a reserve rather than with unrecognized aboriginal title
in traditional tribal lands. The Indian interest in the land
is the same in both cases.... [Emphasis added.]

The nature of the Indian interest in reserve land
is very broad. and can be found in s. 18 of the
Indian Act, which I reproduce in full:

18. (1) Subject to this Act, reserves are held by Her
Majesty for the use and benefit of the respective bands
for which they were set apart, and subject to this Act
and to the terms of any treaty or surrender. the Governor
in Council may determine whether any Purpose for
which lands in a reserve are used or are to be used is for
the use and benefit of the band.

(2) The Minister may authorize the use of lands in a
reserve for the purpose of Indian schools, the adminis-
tration of Indian affairs, Indian burial grounds. Indian
health projects or, with the consent of the council of the
band, for anv other purpose for the general welfare of
the band, and may take any lands in a reserve required
for those purposes, but where an individual Indian.
immediately prior to the taking, was entitled to the. pos-
session of those lands, compensation for that use shall
be paid to the Indian, in such amount as may be agreed

qu'un droit de jouissance et d'occupation ' (a la
p. 678). Une fois de plus. it n'est-fait aucune men-
non de coutumes, pratiques et traditions autoch-
tones en tarn que limites a ce droit. De plus, je con-
sid@re que I'emploi de ]'expression equelque chose
de plus> fait ressortir le caractere general de la
notion d'utilisation et de possession.

(ii) Les terres des reserves

L'arret Guerin est une autre source etayant la
conclusion que les utilisations qui peuvent titre
faites des terres detenues en vertu d'un titre abori-
gene ne se limitent pas a celles fondees stir des
coutumes, pratiques et traditions faisant partie inte-
grante de cultures distinctives autochtones. Dans
cet arret, le juge Dickson a declare, a la p. 379, que
les droits des autochtones sur les terres des
reserves et ieurs droits sur les terres detenues en
vertu d'un titre aborigene sont regis par les memes
principes juridiques:

A mon avis, it est sans importance que la prescnte
espece concerne le droit d'une bande indienne sur tine
reserve plutet qu'un titre aborigene non reconnu sur des
terres tribales traditionnetles. Le droit des Indiens sur les
terres est le meme darts les deux cas ... tie souligne.)

La nature du droit des Indiens sur les terres des
reserves est tits generate. et else pent titre degagee
de fart 18 de la Loi sur les indiens, que je repro-
duis au complet:

18. (I) Sous reserve des autres dispositions de la pre-
sente loi. Sa Majestd detient des reserves a1'usaee et au
profit des bandes respectives pour lesqueiles eiles furent
rinses de cote: sous reserve des autres dispositions de la
presente loi et des stipulations de tent [mite ou cession
le gouverneur en conseil petit decider si tout objet, pour
lequel des terres dans une reserve sont ou doivent titre
utilisees. se trouve a ]'usage et au profit de la bande.

(2) Le tninistre peut autoriser ]'utilisation de terres
dans une reserve aux fins des ecoles indiennes. de ]'ad-
ministration d'affaires indiennes. de cimetieres indiens.
de projets relatifs a la sane des indiens. ou. avec le con-
sentement du conseil de la bande, pour tout autre objet
concernant le bien-titre general de la bande, et it petit
prendre toutes terres darts une reserve, necessaires a ces
fins, mais lorsquc. imrncdiatement avant cette prise. en
Indien particulier avail droit a la possession de ces
terres, ii doit titre verse a cet Indien, pour un semblable
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between the Indian and the Minister, or. failing agree-
ment, as may be determined in such manner as the Min-
ister may direct. [Emphasis added.]

The principal provision is s. 18(1), which states
that reserve lands are held "for the use and benefit
of the bands which occupy them: those uses and
benefits. on the face of the Indian Act, do not
appear to be restricted to practices, customs and
traditions integral to distinctive aboriginal cul-
tures. The breadth of those uses is reinforced by
s. 18(2), which states that reserve lands may be
used "for any other purpose for the general welfare
of the band". The general welfare of the band has
not been defined in terms of aboriginal practices.
customs and traditions, nor in terms of those activ-
ities which have their origin pre-contact: it is a
concept. by definition, which incorporates a refer-
ence to the present-day needs of aboriginal com-
munities. On the basis of Guerin, lands held pursu-
ant to aboriginal title. like reserve lands, are also
capable of being used for a broad variety of pur-
poses.

(iii) Indian Oil and Gas Act

The third source for the proposition that the con-
tent of aboriginal title is not restricted to practices.
customs and traditions which are integral to dis-
tinctive aboriginal cultures is the Indian Oil and
Gas Act. The overall purpose of the statute is to
provide for the exploration of oil and gas on
reserve lands through their surrender to the Crown.
The statute presumes that the aboriginal interest in
reserve land includes mineral rights, a point which
this Court unanimously accepted with respect to
the Indian Act in Blueberry River Indian Band v.
Canada (Department of Indian Affairs and North-
ern Development), [1995] 4 S.C.R. 344. On the
basis of Guerin. aboriginal title also encompass
mineral rights, and lands held pursuant to aborigi-
nal title should be capable of exploitation in the
same way, which is certainly not a traditional use

usage. une indemnite d'un montant dent peuvent conve-
nir Firidien et le ministre. `u. a defaut d'eccurd, qui
peut are flee de la maniere que determine ce dernier.
[Je souligne.]

La disposition principale est le par. 18(1), qui
indique que les terres des reserves sont detenues

a I'usage et au profit. des bandes qui les occu-
pent: 3 la lecture de la Loi sur les Indiens, it ne
semble pas que les utilisations et les avantages se
limitent aux coutumes, prauques et traditions fai-
sant parue integrante des cultures autochtones dis-
tinctives. Cette pluralite d'utilisations est renforcee
par le par. 18(2), qui prevoit que les terres des
reserves peuvent titre utilisees e pour tout autre
objet concernant le bien-ctrc general de la bande».
Le bien-titre general de la bande n'a pas ete defmi
en foncuon des coutumes, pratiques et traditions
autochtones. m en foncuon des activites dont 1'ori-
gine remonte avant le contact avec les Europeens:
it s'agit d'un concept qui, par definition. fait refe-
rence aux besoins actuels des collectivites autoch-
tones. Sur le fondemcnt de l'arret Guerin. les tents
detenues en vertu d'un titre aborigene, tout comme
les terres des reserves, peuvent servir a un grand
nombre d'utilisations.

(iii) La Loi sur le perrole et le gaz des terres
indiennes

La troisieme source sur laquelle s'appuue
1'enonce que le contenu du titre aborigene ne se
limite pas aux coutumes, pratiques et traditions fai-
sant parue integrante des cultures autochtones dis-
tinctives est la Loi sur le petrole et le gaz des
terres indiennes. L'objet general de cette loi est de
permettre 1'exploitauon petroliere et gamete sur les
terres des reserves par la cession de ces terres A la
Couronne. Cette loi presume que le droit des
autochtones sur les terres des reserves comprend
les droits miniers, point que notre Cour a accepte a
l'unanimite relativement A la Loi sur les Indiens.
Bans I'arret Bande indienne de la riviere Blueberry
c. Canada (Ministate des Affaires indiennes et du
Nord canadien), [1995] 4 R.C.S. 344. Sur le fonde-
rnent de I'arret Guerin. le titre aborigene comprend
@galement les droits miniers. et les terres detenues
en vertu d'un titre aborigene devraient pouvoir titre
exploitees de la meme facon. ce qui n'est certaine-
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for those lands. This conclusion is reinforced by
s. 6(2) of the Act. which provides:

6.-

(2) Nothing in this Act shall he deemed to abrogate
the rights of Indian people or preclude them from nego-
tiating for oil and gas benefits in those areas in which
land claims have not been settled.

The areas referred to in s. 6(2). at the very least,
must encompass lands held pursuant to aboriginal
title, since those lands by definition have not been
surrendered under land claims agreements. The
presumption underlying s. 6(2) is that aboriginal
title permits the development of oil and gas
reserves.

Although this is not determinative, the conclu-
sion that the content of aboriginal title is not
restricted to those uses with their origins in the
practices. customs and traditions integral to dis-
tinctive aboriginal societies has wide support in
the critical literature: Jocelyn Ga gne, "The Content
of Aboriginal Title at Common Law: A Look at
the Nishga Claim" (1982-83). 47 Sask. L. Rev. 309
at pp. 336-37: Kent McNeil. Common Lair Aborig-
inal Title. supra. at p. 242: Kent McNeil, "The
Meaning of Aboriginal Title", supra. at pp. 143-
150: William Pentney. "The Rights of the Aborigi-
nal Peoples of Canada in the Constitution Act.
1982 Part II - Section 35: The Substantive Guar-
antee" (1988). 22 U.B.C. L. Rev. 207. at p. 221:
Report of the Royal Commission on Aboriginal
Peoples. vol. 2 (Restructuring the Relationship), at
p. 561: Brian Slattery. "The Constitutional Guaran-
tee of Aboriginal and Treaty Rights" (1982-83), 8
Queen's Li. 232, at pp. 268-9: Brian Slattery.
Ancestral Lands, Alien Lairs: Judicial Perspec-
tives on Aboriginal Title (1983), at p. 34: Brian
Slattery. "Understanding Aboriginal Rights", 66
Can. Bar Rev. 727, at pp. 746-48.

In conclusion. the content of abori g inal title is
not restricted to those uses which are elements of a
practice. custom or tradition integral to the distinc-

ment pas une utilisation traditionnelle de ces teases.
Cette conclusion est atayee par le par. 6(2) de la
Loi, qui dispose:

(2) La presence loi na pas pour effet d'abroger les
droits du peuple indien ou de l'empecher de negocier
i'obtention d'avantages pour le petrole et le gaz dans les
regions oil les revendications de terres note pas ete
reglees.

Les regions visees au par. 6(2) doivent It tout le
moths comprendre les terres detenues en vertu
d'un titre aborigene. etant donne que, par defini-
tion. ces terres n'ont pas eta cedees dans le cadre
d'accords sur des revendications territoriales. La
presomption qui sous-tend le par. 6(2) est que le
titre aborigene permet ('exploitation de reserves
petrolieres et gazieres.

Meme si ce fait nest pas determinant. la conclu-
sion que le contenu du titre aborigene ne se limite
pas aux utilisations dont les origins remontent aux
coutumes. pratiques et traditions faisant partie inte-
grante de societes autochtones distinctives jouit
d'un vaste appui clans la doctrine: Jocelyn Gagne,
'The Content of Aboriginal Title at Common Law:
A Look at the Nishga Claim> (1982-83). 47 Sask.
L. Rev. 309. aux pp. 336 et 337: Kent McNeil,
Common Lax Aboriginal Title, op. cit.. I. la p. 242:
Kent McNeil. >'The Meaning of Aboriginal Title)).
op. cit.. aux pp. 143 a 150: William Penney, <<The
Rights of the Aboriginal Peoples of Canada in the
Constitution Act. 1982 Part I1 - Section 35: The
Substantive Guarantee " (1988). 22 U.B.C. L. Rev.
207. a la p. 221: Rapport de la Commission royale
sur les peuples autochtones. vol. 2 (Une relation a
reddfinir). a la p. 624: Brian Slattery. ><The Consti-
tutional Guarantee of Aboriginal and Treaty
Rights,' (1982-83). 8 Queen's L.J. 232. aux
pp. 268 et 269: Brian Slattery. Ancestral Lands.
Alien Laws: Judicial Perspectives on Aboriginal
Title (1983). A la p. 34: Brian Slattery, <<Understan-
ding Aboriginal Rights " (1987). 66 R. du B. can.

727. aux pp. 746 a 748.

En conclusion. le contenu du titre aborigine ne
se limite pas aux utilisations qui son des elements
dune coutume, pratique ou tradition faisant panic
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tive culture of the aboriginal group claiming the
right. However, nor does aboriginal title amount to
a form of inalienable fee simple. as I will now
explain.

(c) Inherent Limit: Lands Held Pursuant to
Aboriginal Title Cannot Be Used in a Man-
ner that Is Irreconcilable with the Nature of
the Attachment to the Land Which Forms
the Basis of the Group's Claim to Aborigi-
nal Title

The content of aboriginal title contains an inher-
ent limit that lands held pursuant to title cannot be
used in a manner that is irreconcilable with the
nature of the claimants' attachment to those lands.
This limit on the content of aboriginal title is a
manifestation of the principle that underlies the
various dimensions of that special interest in land
- it is a sui generis interest that is distinct from
"normal" proprietary interests, most notably fee
simple.

I arrive at this conclusion by reference to the
other dimensions of aboriginal title which are sui
generis as well. I first consider the source of
aboriginal title. As I discussed earlier. aboriginal
title arises from the prior occupation of Canada by
aboriginal peoples. That prior occupation is rele-
vant in two different ways: first. because of the
physical fact of occupation. and second, because
aboriginal title onginates in part from pre-existing
systems of aboriginal law. However, the law of
aboriginal title does not only seek to determine the
historic rights of aboriginal peoples to land: it also
seeks to afford legal protection to prior occupation
in the present-day. Implicit in the protection of his-
toric patterns of occupation is a recognition of the
importance of the continuity of the relationship of
an aboriginal community to its land over time.

integrante de la culture distinctive du groupe
autochtone qui revendique le droit en question.
Toutefois. comme je vats maintenant 1'expliquer.
le titre aborigene n'equivaut pas non plus a une
forme de fief simple inalienable.

c) Limite intrinseque: les terres Menzies en
vertu d'un titre aborigene ne peuvent pas
etre utilisees d'une maniere incompatible
avec la nature de 1'attachement qu'a le
groupe autochtone concerne pour le semi .
'oily et qui es: a la base de sa revendication
du titre aborigene

Le contenu du titre aborigene comporte une
limite intrinseque. savoir que les terres detenues en
vertu d'un titre aborigene ne peuvent pas titre utili-
sees dune maniere incompatible avec la nature de
l'attachement qu'ont les revendicateurs pour ces
terres. Cette limite au contenu du titre aborigene
est une manifestation du principe qui sous-tend les
differences dimensions de ce droit fancier special.
it s'agit d'un droit sui generis qui est different des
interets de propriete eordinaires .. en particulier le
fief simple.

Farrive a cette conclusion en me referant aux
autres dimensions du titre aborigene qui ont egale-
ment un caractere sui generis. le vain examiner
d'abord 1'ongine du titre aborigene. Corinne je 1'ai
indiqut plus haut. le titre aborigene decoule du fait
que le Canada a d'abord ete occupe par les peuples
autochtones. Cette occupation anteneure est peru-
nente a deux egards: premierement en raison du
fait physique de i'occupation. et deuxiemement
pour le motif que le titre aborigene tire en pantie
son origine des regimes juridiques autochtones
pr6existants. Toutefois. le droit relatif au titre abo-
rigene ne cherche pas seulement a definir les droits
historiques des peuples autochtones sur le terri-
toire: it vise aussi a accorder. de nos jours. une
protection jundique a cette occupation anterieure.
La reconnaissance de 1 'importance de la commune
du rapport qu'une collectivite autochtone entretient
avec ses terres au fil des ans ressort implicitement
de la protection des modalites histonques de i'oc-
cupation.
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127I develop this point below with respect to the
test for abori g inal title. The relevance of the con-
tinuity of the relationship of an aboriginal commu-
nity with its land here is that It applies not only to
the past. but to the future as well_ That relationship
should not be prevented from continuing into the
future. As a result. uses of the lands that would
threaten that future relationship are. by their very
nature. excluded from the content of aboriginal
title.

Je vats expliciter ce point plus loin. dans I'exa-
men du critere applicable pour faire la preuve du
titre aborigene. En l'espece. la pertinence de la
continuite du rapport qu f entretient une collectivite
autochtone avec sea terres reside dans le fait que ce
rapport s'applique non seulement au passe mais
aussi 3 l'avenir. Rien ne devrait empecher ce rap-
port de continuer dam le futur. II s'ensuit que les
utilisation des terres qui menaceraient ce rapport
futur sont. ae par leur nature meme, exclues du
contenu du titre aborigene.

Accordingly. in my view, lands subject to
aboriginal title cannot be put to such uses as may
be irreconcilable with the nature of the occupation
of that land and the relationship that the particular
group has had with the land which together have
given rise to aboriginal title In the first place. As
discussed below. one of the critical elements in the
determination of whether a particular abori ginal
group has aboriginal title to certain lands is the
matter of the occupancy of those lands. Occupancy
is determined by reference to the activities that
have taken place on the land and the uses to which
the land has been put by the particular group. If
lands are so occupied. there will exist a special
bond between the group and the land in question
such that the land will be part of the definition of
the group's distinctive culture. It seems to me that
these elements of aboriginal title create an inherent
limitation on the uses to which the land. over
which such title exists. may be put. For example. if
occupation is established with reference to the use
of the land as a hunting ground. then the group that
successfully claims aboriginal title to that land
may not use it in such a fashion as to destroy its
value for such a use (e.g.. by strip mining it). Simi-
larly_ if a group claims a special bond with the land
because of its ceremonial or cultural si gnificance.
it may not use the land in such a way as to destroy
that relationship (e.g.. by developing it in such a
way that the bond is destroyed. perhaps by turning
it into a parking lot).

Par consequent. les ten-es visees par tin titre abo-
rigene ne peuvent pas. scion moi. ctre utiliseea h
des fins incompatibles avec la nature de l'occupa-
non de ces terres et avec le rapport que le groupe
concerne entretient avec celles-ci. facteurs qui,
ensemble. ont donne naissance au titre aborigene
en premier lieu. Comte nous le verrons plus loin,
l'un des elements fondamentaux qui permettent de
determiner si un groupe autochtone donne poss8de
un titre aborigene stir certaines tens est la ques-
tion de l'occupation de celles-ci. L'occupation est
definie en fonction des activites qui ont etc exer-
cees stir les tens et des utilisation qui ont etc
faites de celles-ci par le groupe en question. Si des
terres font 1'objet dune telle occupation, it existera
entre ce groupe et les ten-es visees tin lien special
tel que les ten-es feront panic integrante de la defi-
nition de la culture distinctive du groupe. II me
semble que ces ele=ments du titre aborighne creeent
une linute intnnseque aux utilisation qui peuvent
titre faites des terns visees par tin tel titre. Par
exemple. si on fait la preuve de l'occupation par
reference i'utilisation des tenses comme territoire
de chasse. alors le groupe qui a revendique avec
success le titre aborigene stir ces tens ne peut pas
les utiliser d'une rnaniere qui aneantisse lent
valeur pour cette utilisation (p. ex. en les exploitant
en tarn que mine 1 ciel ouvert). De meme. si tin
groupe affirme ! 'existence d'un lien special avec
les ten-es visees en raison de leur importance cultu-
relle ou ntuelle. ii ne peut pas les utiliser d'une
rnaniere qui aneantisse ce rapport (p. ex. en les
exploitant d'une facon qui entrain la destruction
du lien, peut-etre en les transformant en terrain de
stationnement).
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It is for this reason also that lands held by virtue
of aboriginal title may not be alienated. Alienation
would bring to an end the entitlement of the
aboriginal people to occupy the land and would
terminate their relationship with it. I have sug-
gested above that the inalienability of aboriginal
lands is. at least in part. a function of the common
law principle that settlers in colonies must derive
their title from Crown grant and, therefore, cannot
acquire title through purchase from aboriginal
inhabitants. It is also, again only in part. a function
of a general policy to ensure that Indians are not
dispossessed of their entitlements": see Mitchell v.
Peguis Indian Band, [1990] 2 S.C.R. 85, at p. 133.
What the inalienability of lands held pursuant to
aboriginal title suggests is that those lands are
more than just a fungible commodity. The relation-
ship between an aboriginal community and the
lands over which it has aboriginal title has an
important non-economic component. The land has
an inherent and unique value in itself, which is
enjoyed by the community with aboriginal title to
it. The community cannot put the land to uses
which would destroy that value.

I am cognizant that the sui generis nature of
aboriginal title precludes the application of "tradi-
tional real property rules" to elucidate the content
of that title (St. Mary's Indian Band v. Cranbrook
(City), [1997] 2 S.C.R. 657. at para. 14). Neverthe-
less, a useful analogy can be drawn between the
limit on aboriginal title and the concept of equita-
ble waste at common law. Under that doctrine, per-
sons who hold a life estate in real property cannot
commit "wanton or extravagant acts of destruc-
tion" (E. H. Burn, Cheshire and Burn's Modern
Law of Real Property (14th ed. 1988), at p. 264) or
"ruin the property" (Robert E. Megarry and H. W.
R. Wade. The Law of Real Property (4th ed. 1975),
at p. 105). This description of the limits

C'est dgalement pour cette raison que les terres
ddtenues en vertu d'un titre aborigene sont inalid-
nabies. L'alidnauon des terres en question etein-
drait le droit des autochtones de les occuper et
metuait fin au rapport qu'ils entretiennent avec
celles-ci. J'ai indiqud prdcddemment que 1'inalie-
nabilite des terres indiennes decoule, du moins en
partie. du principe de common law selon lequel les
personnes qui s'etabiissent clans une colonic doi-
vent obtenir leur titre par vole de concession de la
Couronne et que. par consequent. elles ne peuvent
pas l'acquerir en l'achetant a des autochtones.
L'inalidnabilite ddcoule egalement, une fois de
plus en partie seulement, de la politique gdndrale
qui consiste a <veiller a ce que ceux-ci [les
Indiens] ne soient pas depouilles de leurs droits+:
voir Mitchell c. Bande indienne Peguis, [1990] 2
R.C.S. 85, a la p. 133. L'inalienabilite des terres
ddtenues en vertu d'un titre aborigene indique que
ces terres sont quelque chose de plus qu'un simple
bien fongible. Le rapport qu'enttetient une collec-
tivite autochtone avec les terns sur lesquelles elle
possede un titre aborigene comporte un aspect
important de nature non economique. Les terres en
elles-memes ont une valeur intrinseque et unique
dons jouit la collectivite qui possede le titre abori-
gene sur celles-ci. La collectivite ne pent pas faire
de ces terres des utilisations qui ddtruiraient cette
valeur.

Je sins conscient du fait que le caractere sui
generis do titre ahorigt ne ne pelmet pas d'appli-
quer les « regles traditionnelles du droit des biense
pour expliquer le contenu de ce titre (Bande
indienne de St. Mary's c. Cranbrook (Ville), [1997]
2 R.C.S. 657. au par. 14). Malgre tout. it est possi-
ble de faire une analogie utile enure la limite appli-
cable au titre aborigene et le concept de degrada-
tion en equity que l'on retrouve en common law.
Selon ce concept. les personnes qui sont titulaires
d'un domain viager ne peuvent pas y commettre
d'[TRADUCTioN] eactes de destruction injustifies
ou excessifs " (E. H. Burn. Cheshire and Burn's
Modern Law of Real Property (140 ed. 1988), a la
p. 264). ru ITRADUCTION] " runner le bien-fonds>
(Robert E. Megarry et H. W. R. Wade, The Law of
Real Property (4C ed. 1975). A lap. 105). Cette des-
cription des limites imposees par le concept de
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imposed by the doctrine of equitable waste capture
the kind of limit I have in mind here.

Finally, what I have just said regarding the
importance of the continuity of the relationship
between an aboriginal community and its land, and
the non-economic or inherent value of that land.
should not be taken to detract from the possibility
of surrender to the Crown in exchange for valuable
consideration. On the contrary. the idea of surren-
der reinforces the conclusion that aboriginal title is
limited in the way I have described. If aboriginal
peoples wish to use their lands in a way that
aboriginal title does not permit. then they must
surrender those lands and convert them into non-
title lands to do so.

The foregoing amounts to a general limitation
on the use of lands held by virtue of aboriginal
title. It arises from the particular physical and cul-
tural relationship that a group may have with the
land and is defined by the source of aboriginal title
over it. This is not. I must emphasize. a limitation
that restricts the use of the land to those activities
that have traditionally been carried out on it. That
would amount to a legal straitjacket on aboriginal
peoples who have a legitimate legal claim to the
land. The approach I have outlined above allows
for a full range of uses of the land, subject only to
an overarching limit, defined by the special nature
of the aboriginal title in that land.

(d) Aboriginal Title under s. 35(1) of the Con-
stitution Act. 1982

Aboriginal title at common law is protected in
its full forth by s. 35{1). This conclusion flows
from the express language of s. 35(1) itself. which
states in full: "[t]he existin aboriginal and treaty
rights of the aboriginal peoples of Canada are
hereby recognized and affirmed" (emphasis
added). On a plain reading of the provision,
s. 35(1) did not create aboriginal rights: rather, it
accorded constitutional status to those rights which
were "existing" in 1982. The provision, at the very
least. constitutionalized those rights which aborigi-

degradation en equity illustre bien le genre de
lances auxquelles je pense en l'espece.

Enfin, les remarques que je viens de faire au
sujet de 1'importance de la continuite du rapport
qu'entretient une collectivite autochtone avec ses
tenses. et la valeur non economique ou intrinseque
de celles-ci ne devraient pas titre considerees
comrne faisant obstacle h la possibility= dune ces-
sion 3 la Couronne moyennant contrepartie de
valeur. Au contraire. l'idee de cession renforce la
conclusion que le titre aborigine est limite de la
maniere que j'ai decrite. Si les autochtones desi-
rent utiliser leurs terres d'une maniere que ne per-
met pas le titre aborigine. ils doivent alors les
ceder et les convernr en terres non visees par un
titre aborigine.

Ce qui precede equivaut a une limitation gene-
rale de !'utilisation des terres detenues en vertu
d'un titre aborigine. Cette limite decoule du rap-
port physique et culturel particulier qu'un groupe
peut entretenir avec les terres, et elle est define
par la source du titre aborigine sur ces terres. II ne
s'agit pas, je dois le souligner. d'une limite qut res-
treint I'utilisation des terres aux activites qw y ont
traditionnellement ere exercees. Cela reviendrait,
sur le plan juridique. ii placer dans un carcan juri-
clique les autochtones qui ont un droit legitime sur
les terres. L'approche que je viens d'exposer per-
met un eventail complet d'utilisations des terres,
sous reserve seulement d'une limite dominante.
d6finic par la nature sp6cialc du titre aborigine sur
les terres en question.

d) Le titre aborigine vise au par. 35(1) de la
Loi constitutionnelle de 1982

Le titre aborigene en common law est protege,
clans sa forme complete., per le pea. 3S(11. Cette
conclusion decoule des termes expess du par. 35(1)
lui-mime. dont le texte complet est ainsi redige:
<[1]es droits existants - ancestraux ou issus de
traites - des peuples autochtones du Canada sons
reconnus et conftrmese (je souligne). II ressort de
la simple lecture du par. 35(1) que cette disposition
n'a pas cree de droits ancestraux. mais qu'elle a
plutbt constitutionnalise ceux qui etaient eexis-
tants' en 1982. Cette disposition a. A tout le moms.
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nal peoples possessed at common law, since those
rights existed at the time s. 35(1) came into force.
Since aboriginal title was a common law right
whose existence was recognized well before 1982
(e.g., Calder. supra). s. 35(1) has constitutional-
lied it in its full form.

I expressed this understanding of the relation-
ship between common law aboriginal rights.
including aboriginal title, and the aboriginal rights
protected by s. 35(1) in Van der Peet. While
explaining the purposes behind s. 35(1), I stated
that "it must be remembered that s. 35(1) did not
create the legal doctrine of aboriginal rights:
aboriginal rights existed and were recognized
under the common law" (at para. 28). Through the
enactment of s. 35(1), "a pre-existing legal doc-
trine was elevated to constitutional stamc" (at para.
29), or in other words, s. 35(1) had achieved "the
constitutionalization of those rights" (at para. 29).

Finally, this view of the effect of s. 35(1) on
common law aboriginal title is supported by
numerous commentators: Patrick Macklem, "First
Nations Self-Government and the Borders of the
Canadian Legal Imagination" (1991). 36 McGill
LJ. 382. at pp. 447-48; Kent McNeil. "The Consti-
tutional Rights of the Aboriginal Peoples of
Canada" (1982). 4 Sup. Cr. L. Rev. 255. at pp. 256-
57; James O'Reilly, "La Loi constitutionnelle de
1982, droit des autochtones" (1984), 25 C. de D.
125, at p. 137; William Pentney, "The Rights of
the Aboriginal Peoples of Canada in the Constitu-
tion Act, 1982 Part II - Section 35: The Substan-
tive Guarantee", supra. at pp. 220-21; Douglas
Sanders, "The Rights of the Aboriginal Peoples of
Canada" (1983), 61 Can. Bar Rev, 314, at p. 329:
Douglas Sanders, "Pre-Existing Rights: The
Aboriginal Peoples of Canada", in Gerald-A.
Beaudoin and Ed Ratushny, eds., The Canadian
Charter of Rights and Freedoms (2nd ed. 1989),
707, at pp. 731-32; Brian Slattery, "The Constitu-
tional Guarantee of Aboriginal and Treaty Rights",
supra, at p. 254: Brian Slattery, Ancestral Lands,

constitutionnalise les droits que les peuples autoch-
tones possedaient en common law, dtant donne que
ces droits existaient au moment de 1'entree en
vigueur du par. 35(1). Comme le titre aborigene
dtait tut droit issu de la common law et dont l'exis-
tence a etc reconnue bien avant 1982 (p. ex. dams
Calder, precite), le par. 35(1) 1'a constitutionnalise
dams sa forme complete.

I'ai exprime cette conception du rapport qui
existe entre les droits ancestraux reconnus en com-
mon law, y contpris le titre aborigene, et les droits
ancestraux proteges par le par. 35(1) daps l'arret
Van der Peet. Pour expliquer l'objet du par. 35(1),
j'ai dit qu'«il ne faut pas oublier que le par. 35(1)
n'a pas cree la doctrine jtuidique des droits ances-
traux. En effet, ces droits existaient deja et ils
etaient reconnus en common law• (au par. 28). Par
suite de 1'ediction du par. 35(1), «une doctrine juri-
dique preexistante s'est vue conferer un statut
constitutionnel> (au par. 29); en d'autres termes. le
par. 35(1) a realise '4a constitutionnalisation de
[ces droits]• (au par. 29).

En dormer lieu, de nombreux commentateurs
souscrivent It cette fatron de voir 1'effet du
par. 35(1) sur le titre aborigene reconnu en com-
mon law: Patrick Macklem, ((First Nations Self-
Government and the Borders of the Canadian
Legal Imagination. (1991), 36 R.D. McGill 382,
aux pp. 447 et 448: Kent McNeil, ((The Constitu-
tional Rights of the Aboriginal Peoples of Canada.
(1982), 4 Sup. Ct. L. Rev. 255, aux pp. 256 et 257;
James O'Reilly, <<La Loi constitutionnelle de 1982.
droit des autochtones. (1984), 25 C. de D. 125. A
la p. 137; William Pentney, .The Rights of the
Aboriginal Peoples of Canada in the Constitution
Act, 1982 Part II - Section 35: The Substantive
Guarantee'>, loc. cit.. aux pp. 220 et 221; Douglas
Sanders, ((The Rights of the Aboriginal Peoples of
Canada. (1983), 61 R. du B. can. 314, a la p. 329:
Douglas Sanders, ((Les droits preexistants: les
peuples autochtones du Canada., dams G6raid-A.
Beaudoin et Ed Ratushny, dir., Charte canadienne
des droits et aeries (20 6d. 1989), 779, aux
pp. 809 A 811: Brian Slattery, (( The Constitutional
Guarantee of Aboriginal and Treaty Rights)). loc.
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Alien Laws: Judicial Perspectives on Aboriginal
Title, supra, at p. 45.

I hasten to add that the constitutionalization of
common law aboriginal rights by s. 35(1) does not
mean that those rights exhaust the content of
s. 35(1). As I said in Ceti, supra, at para. 52:

Section 35(1) would fail to achieve its noble purpose of
preserving the integral and defining features of distinc-
tive aboriginal societies if it only protected those defin-
ing features which were fortunate enough to have
received the legal recognition and approval of European
colonizers.

I relied on this proposition in COte to defeat the
argument that the possible absence of aboriginal
rights under French colonial law was a bar to the
existence of aboriginal rights under s. 35(1) within
the historic boundaries of New France. But it also
follows that the existence of a particular aboriginal
right at common law is not a sine qua non for the
proof of an aboriginal right that is recognized and
affirmed by s. 35(1). Indeed, none of the decisions
of this Court handed down under s. 35(1) in which
the existence of an aboriginal right has been
demonstrated has relied on the existence of that
right at common law. The existence of an aborigi-
nal right at common law is therefore sufficient, but
not necessary, for the recognition and affirmation
of that right by s. 35(1).

The acknowledgement that s. 35(1) has
accorded constitutional status to common law
aboriginal title raises a further question - the rela-
tionship of aboriginal title to the "aboriginal
rights" protected by s. 35(1). I addressed that ques-
tion in Adams, supra, where the Court had been
presented with two radically different conceptions
of this relationship. The first conceived of aborigi-
nal rights as being "inherently based in aboriginal
title to the land" (at para. 25), or as fragments of a
broader claim to aboriginal title_ By implication.
aboriginal rights must rest either in a claim to title
or the unextinguished remnants of title. Taken to

cit.. A la p. 254; Brian Slattery, Ancestral Lands,
Alien Laws: Judicial Perspectives on Aboriginal
Title. op. cit., a la p. 45.

Je m'empresse d'ajouter que la constitutionnali-
sation par le par. 35(1) des droits ancestraux recon-
nus en common law ne signifie pas que ces droits
epuisent le contenu de cette disposition. Comme je
1'ai an clans Cate. precitc, au par. 52:

Le noble objet vise par le par. 35(1), savoir la preserva-
tion des caracteristiques deterrninantes qui font panic
intdgrantc des soci6t6s autochtoncs distinctivcs, nc sau-
rait etre realise s'il ne protegeait que les caracteristiques
deterrninantes dont le son a bien voulu qu'elles soient
reconnues legalement par les colonisateurs europeens.

Dana COtd, je me suis fondd sur cette affirmation
pour refuter !'argument selon lequel !'absence pos-
sible de droits ancestraux dans le droit colonial
francais faisait obstacle a !'existence de droits
ancestraux au seas du par. 35(1) a 1'intdrieur des
frontieres historiques de la Nouvelle-France. Tou-
tefois, iI s'ensuit dgalemcnt que !'existence d'un
droit ancestral particulier reconnu en common law
n'est pas un prdalable essentiel pour prouver
I'existence d'un droit ancestral reconnu et con-
fume par le par. 35(1). De fait, aucune des deci-
sions qui ont dte rendues par noire Cour relative-
ment au par. 35(1) et dans lesquelles l'existence
d'un droit ancestral a etc demontree n'a invoquc
!'existence de ce droit en common law. L'exis-
tence d'un droit ancestral reconnu en common law
est done suffisante. mais pas necessaire, pour la
reconnaissance et la confirmation de ce droit par le
par. 35(1).

La reconnaissance du fait que le par. 35(1) a
constitutionnalise le titre aborigene reconnu en
common law souleve une autre question. celle du
rapport qui existe entre le titre aborigene et his
adroits ancestrauxs proteges par le par. 35(1). J'ai
examine cette question clans l'arret Adams, prdcitd.
oil deux conceptions diamdtralement opposees de
ce rapport avaient etc sotunises a noire Cour. La
premiere prdsentait Ies droits ancestraux comme
des droits qui ' se rattachent intrinsequement au
titre aborigene sur le territoire vises (au par. 25),
ou comma des fragments d'une revendication plus
large visant le titre aborigene. Par implication. les
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its logical extreme, this suggests that aboriginal
title is merely the sum of a set of individual
aboriginal rights, and that it therefore has no inde-
pendent content. However. I rejected this position
for another - that aboriginal title is "simply one
manifestation of a broader-based conception of
aboriginal rights" (at para. 25). Thus, although
aboriginal title is a species of aboriginal right rec-
ognized and affirmed by s. 35(1), it is distinct from
other aboriginal rights because it arises where the
connection of a group with a piece of land "was of
a central significance to their distinctive culture"
(at para. 26).

The picture which emerges from Adams is that
the aboriginal rights which are recognized and
affirmed by s. 35(1) fall along a spectrum with
respect to their degree of connection with the land.
At the one end, there are those aboriginal rights
which are practices, customs and traditions that are
integral to the distinctive aboriginal culture of the
group claiming the right. However, the "occupa-
tion and use of the land" where the activity is tak-
ing place is not "sufficient to support a claim of
title to the land" (at para. 26 (emphasis in origi-
nal)). Nevertheless, those activities receive consti-
tutional protection. In the middle, there are activi-
ties which, out of necessity. take place on land and
indeed, might be intimately related to a particular
piece of land. Although an aboriginal group may
not be able to demonstrate title to the land, it may
nevertheless have a site-specthc right to engage in
a particular activity. I put the point this way in
Adams, at para. 30:

Even where an aboriginal right exists on a tract of land
to which the aboriginal people in question do not have
title, that right may well be site specific, with the result
that it can be exercised only upon that specific tract of
land. For example, ifan aboriginalpeopledemonstrates
that hunting on a specific tract ofland wasan integral
part of their distinctiveculturethen, even if the right
exists apart from title to that tractofland, theaboriginal
right to hunt is nonetheless defined as. and limited to.

droits ancestraux doivent reposer son sur la reven-
dicanon d'un titre. soil sur les rester non eteints
d'un titre. Pousse a son extreme, ce raisonnernent
suggere que le titre aborigene est simplement to
somme d'un ensemble de droits ancestraux indivi-
duels. et qu'il n'a done aucun contenu indepen-
dant. J'ai toutefois rejete cette conception et retenu
l'autre. savoir que le titre aborigene n'est «que la
manifestation d'une conception plus large des
droits ancestrauxa (au par. 25). Par consequent.
bien que le titre aborigene soft un type de droit
ancestral reconnu et conftrme par le par. 35(1), ii
est distinct des autres droits ancestraux parse qu'il
nait lorsque le rapport entre un territoire et tin
groupe aavait, pour sa culture distinctive, une
importance fondamentalee (au par. 26).

II ressort de l'arret Adams que les droits ances-
traux qui sont reconnus et confirmEs par le
par. 35(1) s'dtalent lc long d'un spectre. en fonc-
tion de leur degre de rattachement avec le territoire
vise. A une extremite du spectre, it y a les droits
ancestraux qui sont des coutumes, pratiques et tra-
ditions faisant partie integrante de la culture
autochtone distinctive du groupe qui revendique le
droit en question. Toutefois, le fait que le territoire
stet lequel I'activite est pratiquee a ate «occupeet
utilise>) ne suffit pas apour etaver la revendication
du titre sur celui-cia (au par. 26 (souligne darts

l'original)). Neanmoins, ces activites beneficient
de la protection de la Constitution. Au milieu du
spectre. on trouve les activites qui, par necessite.
sont pratiquees sur le territoire et, de fait. pour-
raient meme etre etroitement rattachees a une par-
celle de terrain particuliere. Bien qu'un groupe
autochtone puisse titre incapable de demontrer
1'existence d'un titre sur le territoire. it peut quand
meme avoir le droit - specifique a un site - de
s'adonner a une activite particuliere. J'ai presents
la chose de la facon suivante clans l'arret Adams
(au par. 30):

En effet, meme si un droit ancestral s'auache a une par-
celle de terrain dont le titre n'appartient pas an peuple
autochtone concerns. ce droit peut fort bien titre speci-
fique a un site et, en consequence, ne pouvoir titre
excite que sur cette parcelle de terrain specifique. Par
exemple, si un peuple autochtone etablit que la chasse
surune parcelle de terrain specifgue faisait partie inte-
grante de sa culture distinctive a l'epoque. ie droit de
chasse ancestral - meme s'il existe independamsnent
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therightto bunt on the specific tractofland. [Emphasis
added.)

At the other end of the spectrum. there is aborigi-
nal title itself. As Adams makes clear, aboriginal
title confers more than the right to engage in site-
specific activities which are aspects of the prac-
tices, customs and traditions of distinctive abongi-
nal cultures. Site-specific rights can be made out
even if title cannot. What aboriginal title confers is
the right to the land itself.

Because aboriginal rights can vary with respect
to their degree of connection with the land, some
aboriginal groups may be unable to make out a
claim to title. but will nevertheless possess aborigi-
nal rights that are recognized and affirmed by
s. 35(1), including site-specific rights to engage in
particular activities. As I explained in Adams. this
may occur in the case of nomadic peoples who
varied "the location of their settlements with the
season and changing circumstances" (at para. 27).
The fact that aboriginal peoples were non-seden-
tary, however (at para. 27)

does not alter the fact that nomadic peoples survived
through reliance on the land prior to contact with
Europearu and. further. that many of the practices, cus-
toms and traditions of nomadic peoples that took place
on the land were integral to their distinctive cultures.

(e) Proof of Aboriginal Title

(i) Introduction

In addition to differing in the degree of connec-
tion with the land, aboriginal title differs from
other aboriginal rights in another way. To date. the
Court has defined aboriginal rights in terns of
activities. As I said in Van der Peet (at para. 46):

IT)n order to be an aboriginal right an activity must be
an element of a practice, custom or tradition integral to

du titre sur cette oarcelle de terrain - est neanmoins
defrni comme etant le droit de chaser sur cette pareelle
specifique. et ii se limne a cela. lie souligne.l

A I'autre extremite du spectre, it y a le titre abori-
gene proprement dit. Ainsi qu ill ressort clairement
de l'arretAdams, le titre aborigene confere quelque
chose de plus que le droit d'exercer des activites
specifiques a un site qui sont des aspects de cou-
tumes, pratiques et traditions de cultures autoch-
tones distincnves. L'existence de droits spdcifiques
d un site peut etre etablie meme si l'existence d'un
titre ne pest pas 1'etre. Ce que le titre aborigen
confere c'est le droit au territoire lui-meme.

Etant donne que les droits ancestraux peuvent
varier en fonction de leur degre de rattachement au
territoire. it est possible que certains groupes
autochtones soient incapables d'etablir le bien-
fonde de leur revendication d'un titre, mais qu'ils
possedent neanmoins des droits ancestraux recon-
nus et confirrnes par le par. 35(1), notamment des
droits - specifiques a tin site - d'exercer des
activites particulieres. Comore je 1'ai explique daps
Adams, cela peut se produire darts le cas de
peuples nomades qui changeaient d'emplacement
de leurs etablissements [...] en fonction des sai-
sons et des circonstancese (au par. 27). Toutefois.
le fait que des peuples autochtones n'dtaient pas
sddentaires (au par. 27)

ne change rien an fait que les peupies nomades ont sur-
vecu en expioitant le territoire avant le contact aver les
Europtens. et que bon nombre des coutumes, pratiques
et traditions observees par ces peuples nomades sur It
temtoire en question faisaient panic integrante de leur
culture distinctive.

e) La preuve de I' existence d'un titre aborigene

(i) Introduction

En plus de differer des autres droits ancestraux
quant au degre de rattachement avec le terruaire, le
titre aborigene se distingue de ceux-ci d'une autre
fawn. Jusqu'h maintenant. la Cour a defini les
droits ancesuaux par rapport A des activites.
Comme je t'ai dit darts Van der Peet (au par. 46):

[P]our consutuer un droit ancestral. une activite doit titre
un element dune coutume, prauque ou tradition lament
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the distinctive culture of the aboriginal group claitnin
the right. [Emphasis added.)

Aboriginal title, however, is a right to the land
itself. Subject to the limits I have laid down above,
that land may be used for a variety of activities.
none of which need be individually protected as
aboriginal rights under s. 35(1). Those activities
are parasitic on the underlying title.

This difference between aboriginal rights to
engage in particular activities and aboriginal title
requires that the test I laid down in Van der Peet be
adapted accordingly. I anticipated this possibility
in Van der Peer itself, where I stated that (at para.
74):

Abori ginal rights arise from the prior occuoauonof
land. but they also arise from the pnor social or ganiza-
tionanddistinctive cultures ofaboriginalpeoples on
that land. In considering whether a claim to an aborigi-
nal right has been made out, courts must look at both the
relationship of an aboriginal claimant to the land and at
the practices, customs and traditions arising from the
claimant's distinctive culture and society. Courts must
not focus so entirely on the relationship of aboriginal
peoples with the land that they lose sight of the other
factors relevant to the identification and definition of
aboriginal rights. [Emphasis added; "arid" emphasized
in original.'

Since the purpose of s. 35(1) is to reconcile the
prior presence of aboriginal peoples in North
America with the assertion of Crown sovereignty.
it is clear from this statement that s. 35(1) must
recognize and affirm both aspects of that pnor
presence - first. the occupation of land, and sec-
ond, the prior social organization and distinctive
cultures of aboriginal peoples on that land. To date
the jurisprudence under s. 35(1) has given more
emphasis to the second aspect To a great extent,
this has been a function of the types of cases which
have come before this Court under s. 35(1) -
prosecutions for regulatory offences that, by their
very nature, proscribe discrete types of activity.

panic integrante de la culture distinctive du groupe
autochtone qui revendique le-droit en question. fie sou-

ligne.)

Or le titre aborigene est le droit au territoire lui-
meme. Sous reserve des lirnites que exposees
precedernment. ce territoire peut etre utilise pour
diverses activites, darn aucune ne dolt necessaire-
ment etre protegee individuellement en tart que
droit ancestral prevu au par. 35(1). Ces activites
sont des parasites du titre sous-jacent.

Cette difference entre les droits ancestraux auto-
risant i'exercice d'activites particulie res et le titre
abongene exige )'adaptation. en consequence. du
criteere que j'ai expose dans Van der Peet. J'ai
prevu cette possibilite clans cet arrr t, oil j'ai
declare (au par. 74):

Les droits ancestraux decoulent non seulement de I oc-
cupation anteneure du temtotre. titan ausst de I'orgam-
sation sociale anterieure et des cultures distinetives des
peuples autochtones habitant ce territoire. Pour determi-
ner si le bien-fonds de la revendication d'un droit ances-
tral a tie etabli. les tribunaux doivent considerer et les
rappons qu'entretient le demandeur autochtone avec le
terntoire et les coutumes. pratiques et traditions de la
society a laquelle it appartient et de la culture distinctive
de cette societ y. Its ne doivent pas se concentrer sur les
rapports qu'entretiennent les peuples autochtones aver
le temtoire au point de negliger les autres facteurs peni-
nents pour !Identification et la definition des drons
ancestraux. (Je souligne; <et ' souligne darts l'original.)

Cotnme )'objet du par_ 35(1) est de concilier la
presence anterieure des peuples autochtones en
Amerique du Nord avec 1'affirmanon de la souve-
rainetd de la Couronne. 11 ressort clairement de cet
t nonce que le par. 35(1) dolt recotmaltre et confrr-
mer Ies deux aspects de cette preexistence. savoir
1'occupation du terrnoire. d'une part. et l'orgarusa-
non sociale antdrieure et les cultures distinetives
des peuples autochtones habitant ce territoire.
d'autre pan.. Jusqu'a ce jour. la jurisprudence rela-
tive au par. 35(1) a surtout insistd sur le deuxieme
aspect Cette situation est dans une large mesure
attribuable aux genres d'affaires qui ont dtd soumi-
ses h noire Cour daps le contexte du par. 35(1),
savoir des poursuites intentees relativement h des
infractions reglementaires qui, de par leur nature
meme, interdisent divers types d'activites.
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142The adaptation of the test laid down in Van der
Peer to suit claims to title must be understood as
the recognition of the first aspect of that prior pres-
ence. However, as will now become apparent, the
tests for the identification of aboriginal rights to
engage in particular activities and for the identifi-
cation of abonginal title share broad similarities.
The major distinctions are first, under the test for
aboriginal title, the requirement that the land be
integral to the distinctive culture of the claimants
is subsumed by the requirement of occupancy, and
second, whereas the time for the identification of
aboriginal rights is the time of first contact. the
time for the identification of aboriginal title is the
time at which the Crown asserted sovereignty over
the land.

(ii) The Test for the ProofofAbori ginal Title

In order to make out a claim for abori ginal title.
the aboriginal group asserting title must satisfy the
following criteria: (i) the land must have been
occupied poor to sovereignty. (ii) if present occu-
pation is relied on as proof of occupation pre-
sovereignty. there must be a continuity between
present and pre-sovereignty occupation. and (iii) at
sovereignty, that occupation must have been exclu-
sive.

The land must have been occupied prior to sov-
erei gnty

In order to establish a claim to aboriginal tide.
the aboriginal group asserting the claim must
establish that it occupied the lands m question at
the time at which the Crown asserted sovereignty
over the land subtect to the title. The relevant time
period for the establishment of title is, therefore.
different than for the establishment of aboriginal
rights to engage In specific activities. In Van der
Peet, I held. at para. 60 that " [t}he time period that

L'adaptanon du crittre etabli dans l'arret Van

der Peer en vue de son application aux revendica-
uons de titre doit egalement titre consideree
comme la reconnaissance du premier aspect de
cette presence anterieure. Toutefois. comme ii
deviendra mamtenant evident, le crittre applicable
pour determiner !'existence de droits ancestraux
autorisant l'exercice d'activites particulit res et le
crittre applicable pour determiner 1'existence d'tm
titre aborigene component de grander similitudes.
Par ailleurs. voici quelles sont les principales dis-
tinctions: premierement. Bans le cadre du critere
relatif au utre aborigene. !'exigence que le terri-
toire fasse pantie rntegrante de la culture distincte
des demandeurs est subsumee sous !'exigence
d'occupation: deuxiemement, alors que c'est le
moment du premier contact avec les Europeens qui
est le moment pertinent pour la determination des
droits anccstraux. dans le cas du titre aboriginn.
c'est le moment de !'affirmation par la Couronne
de sa souverainete sur le terntoire.

(ii) Le crittre applicable pour prouver I'exis-
tence d'un titre aborigene

Pour etablir le bien-fonde de la revendication
d'un titre aborigene. le groupe autochtone qui
revendique ce titre dolt satisfaire aux exigences
suivantes: (i) it doh avoir occupe le territoire avant
I'affirmauon de la souverainete: (ii) si I'occupation
actuelle est invoquee comma preuve de !'occupa-
tion avant 1'affirmation de la souverainete. it doit
exister une continuite entre !'occupation actuelle et
I 'occupation anterieure a 1'affirmauon de la souve-
rainete: (iiii au moment de 1'afftrmauon de la sou-
verarnete. cette occupation dolt avoir et& exclusive.

Le territoire dolt avoir ete occupe avant 1'affir-
matton de la souverainete

Pour etabiir le bien-fonde de la revendication
d'un titre aborrgttne. le groupe autochtone qui
revendique le titre dolt demontrer qu'il occupait
les terres en question au moment oh la Couronne a
affirme sa souverainete sur ces terres. La periode
pertinente pour etablir I'existence du titre est done
differente de celle qui s'applique pour etablir
I'existence tie droits ancestraux autonsant l'exer-
cice d'activites precises. Darts Van der Peet, j'ai
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a court should consider in identifying whether the
right claimed meets the standard of being integral
to the aboriginal community claiming the right is
the period prior to contact ...." This arises from
the fact that in defining the central and distinctive
attributes of pre-existing aboriginal societies it is
necessary to look to a time prior to the arrival of
Europeans. Practices, customs or traditions that
arose solely as a response to European influences
do not meet the standard for recognition as aborig-
inal rights.

On the other hand, in the context of aboriginal
title, sovereignty is the appropriate time period to
consider for several reasons. First, from a theoreti-
cal standpoint_ aboriginal title arises out of prior
occupation of the land by aboriginal peoples and
out of the relationship between the common law
and pre-existing systems of aboriginal law.
Aboriginal title is a burden on the Crown's under-
lying title. However, the Crown did not gain this
title until it asserted sovereignty over the land in
question Because it does not make sense to speak
of a burden on the underlying title before that title
existed, aboriginal title crystallized at the time sov-
ereignty was asserted. Second, aboriginal title does
not raise the problem of distinguishing between
distinctive, integral aboriginal practices. customs
and traditions and those influenced or introduced
by European contact. Under common law, the act
of occupation or possession is sufficient to ground
aboriginal title and it is not necessary to prove that
the land was a distinctive or integral part of the
aboriginal society before the amval of Europeans.
Finally, from a practical standpoint, It appears that
the date of sovereignty is more certain than the
date of first contact. It is often very difficult to
determine the precise moment that each aboriginal
group had first contact with European culture. I
note that this is the approach has support in the
attanemic literature: Brian Slattery. "Understand-
ing Aboriginal Rights". supra, at p. 742; Kent
McNeil, Common Law Aboriginal Title, supra, at
p. 196_ For these reasons. I conclude that
aboriginals must establish occupation of the land

statue. au par. 60. que «[I)a periode que doit pren-
dre en consideration le tribunal pour decider si le
droit revendique satisfait au critere de la panic
integrante de la culture distinctive de la collectivite
autochtone qui revendique le droit en cause est la
periode qui a precede le contact .. Cela decoule
du fait que pour definir les attributs fondamentaux
et distinctifs des societes autochtones preexis-
tantes, it faut se reporter Ii une 6poque ant6rieurc at

l'arnvee des Europeans. Les pratiques, coutumes
et traditions qui ont pus naissance uniquement
sous I'effet des influences europeennes ne satisfont
pas h la norme etablie pour la reconnaissance des
droits ancestraux.

Par contre. lorsqu'il est question de titre abori-
gene. la periode de 1'affirtnation de la souverainete
est celle qui doit etre prise en consideration. et ce
pour piusieurs raisons. Premierement. d'un point
de vue theorique, le titre aborigene decoule de
('occupation anterieure du territoire par les peuples
autochtones et du rapport entre la common law et
les regimes juridiques autochtones preexistants. Le
titre aborigine grave le titre sous-jacent de la Cou-
ronne. Cependana celle-ci n'a acquis ce titre qu'i;
compter du moment oil elle a affirme sa souverai-
nete sur le territoire en question. Etant donne qu'il
serait absurde de parler d'une charge grevant le
titre sous-jacent avant que celui-ci alt existe. le
titre aborigene s'est cristallise au moment de ('af-
finnation de la souverainete. Deuxiemement. le
titre aborigine ne soulave pas le problame que
pose la distinction entre les coutumes, pratques et
traditions distinctives faisant panic integrante
d'une societe autochtone et ceiles qw ont ate intro-
duites par suite du contact avec les Europeens ou
influencees par celui-ci. En vertu de la common
law, le fait de !'occupation ou de la possession suf-
fit pour fonder un titre aborigine. et it n'est pas
necessaire de prouver que le territoire en question
faisait panie integrante de la societe autochtone
visee avant I'arrivee des Europeens ou qu'il etait
un element distinctif de celle-ci. Finalement, it
semble. d'un point de vue pratique, que la date de
1'affirmation de la souverainete alt un caractere
plus certain que celle du premier contact avec Ies
Europeens. II est souvent tr8s diffcie de determi-
ner h quel moment precis chaque groupe autoch-
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from the date of the assertion of sovereignty in
order to sustain a claim for aboriginal title.
McEachern C.I. found, at pp. 233-34. and the par-
ties did not dispute on appeal. that British sover-
eignty over British Columbia was conclusively
established by the Oregon Boundary Treaty of
1846. This is not to say that circumstances subse-
quent to sovereignty may never be relevant to title
or compensation: this might be the case. for exam-
ple. where native bands have been dispossessed of
traditional lands after sovereignty.

There was a consensus among the parties on
appeal that proof of historic occupation was
required to make out a claim to aboriginal title.
However, the parties disagreed on how that occu-
pancy could be proved. The respondents assert that
in order to establish aboriginal title, the occupation
must be the physical occupation of the land in
question. The appellant Gitksan nation argue, by
contrast. that aboriginal title may be established, at
least in part. by reference to abori ginal law.

This debate over the proof of occupancy reflects
two divergent views of the source of aboriginal
title. The respondents argue, in essence, that
aboriginal title arises from the physical reality at
the time of sovereignty, whereas the Gitksan effec-
tively take the position that aboriginal title arises
from and should reflect the pattern of land hold-
ings under aboriginal law. However, as I have
explained above, the source of aboriginal title
appears to be grounded both in the common law

tone est pour la premiere fois entre en contact avec
la culture europeenne. Je note que`cette approche
trouve appui clans la doctrine: Brian Slattery,
<<Understanding Aboriginal Rights». loc. cit.. a la
p. 742; Kent McNeil. Common Law Aboriginal
Title. op. cit.. A la p. 196. Pour ces motifs, je con-
clus que les autochtones doivent prouver l'occupa-
tion du territoire a pertir de l'affirrnation de la sou-
verainetc pour fonder la revendication d'un titre
aborigene. Le juge en chef McEachern a conclu.
aux pp. 233 et 234. que la date de 1'affirmation de
la souverainetc britannique sur la Colombie-
Britannique avait etc etablie de facon concluante
par le traite Oregon de 1846, conclusion que les
parties n'ont pas contcstde en appel. Cela ne vein
pas dire que des circonstances ulterieures a 1'affir-
mation de la souverainetc ne seront jamais perti-
nentes pour ce qui est du titre ou de l'indemnite.
De telles circonstances pourralent Fete, par
exemple darts le cas de bandes autochtones qui
auraient etc deposscdees de terres traditionnelles
apres 1'affirmaaon de la souverainetc.

II y avait un consensus entre les parties au pre-
sent pourvoi sur lc fait que la preuve de ('occupa-
tion historique du territoire vise est requise pour
etablir le bien-fonde de la revendication d'un titre
aborigene sur celui-ci. Toutefois. les parties ne se
sont pas entendues sur la fagon de prouver cette
occupation. Les intimes soutiennent que, en ce qui
conceme l'etablissement de I'existence d'un titre
aborigene. I 'occupation s'entend ne cessairement
de l'occupanon physique du territoire en question.
A l'oppose. la nation Gitksan appelante pretend
qu'il est possible. du moms en parue. d'etablir
1'existence d'un titre aborigene en se referant aux
regles de droll autochtones.

Ce debat sur la preuve de l'occupation temoigne
de I'existence de deux conceptions divergentes de
('origin du titre aborigene. Essentiellement. les
intimes soutiennent que le titre aborigene decoule
de la realite physique qu'ont rencontree les Euro-
peens au moment de l'affirmation de la souverai-
netc. tandis que la nation Gitksan adopte en fait le
point de vue que le titre aborigene decoule des
modes de possession fonciere prevus par les regles
de droit autochtones et qu'il devrait refleter ces
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and in the aboriginal perspective on land: the latter
includes, but is not limited to, their systems of law.
It follows that both should be taken into account in
establishing the proof of occupancy. Indeed, there
is precedent for doing so. In Baker Lake. supra,
Mahoney J. held that to prove aboriginal title, the
claimants needed both to demonstrate their "physi-
cal presence on the land they occupied" (at p. 561)
and the existence "among [that group of] . . . a rec-
ognition of the claimed rights. . . . by the regime
that prevailed before" (at p. 559).

This approach to the proof of occupancy at com-
mon law is also mandated in the context of s. 35(1)
by Van der Peet. In that decision, as I stated above.
I held at para. 50 that the reconciliation of the prior
occupation of North America by aboriginal peo-
ples with the assertion of Crown sovereignty
required that account be taken of the "aboriginal
perspective while at the same time taking into
account the perspective of the common law" and
that "[t]rue reconciliation will, equally, place
weight on each". I also held that the aboriginal
perspective on the occupation of their lands can be
gleaned, in part, but not exclusively, from their
traditional laws, because those laws were elements
of the practices. customs and traditions of aborigi-
nal peoples: at para. 41. As a result, if, at the time
of sovereignty, an aboriginal society had laws in
relation to land, those laws would be relevant to
establishing the occupation of lamis which are the
subject of a claim for aboriginal title. Relevant
laws might include, but are not limited to. a land
tenure system or laws governing land use.

However, the aboriginal perspective must be
taken into account alongside the perspective of the
common law. Professor McNeil has convincingly

modes de possession. Toutefois, comme je l'ai
expliqud prdcddemment. 1'origine du titre abori-
ghne semble reposer tant sur la common law que
sur le point de vue des autochtones a regard du
territoire, point de vue qui tient compte notamment
de leers regimes juridiques. 11 s'ensuit que ces
deux elements devraient titre pris en compte dans
la demonstration de 1'occupation. De fait. it exists
un precedent a cet egard. Dans i'affaire Baker
Lake, prdcitee, le juge Mahoney a statue que, pour
etablir 1'existence d'un titre aborigene. les reque-
rants devaient prouver leur ((presence physique
[...] sur la terre qu'ils occupaiente (a la p. 561) et
1'existence echez [ce groupe] [d']une perception
des droits rdciames [...] [qui] recevai[t] effet au
cours du regime qui prdvalait antdrieuremente (a la
p. 559).

L'arret Van der Peet commande dgalement cette
approahe relative i; la preuve de l'occupation en
common law dans le contexte du par. 35(1). Dam
cette decision, comme je 1'ai dit precedemtt:ent,
j'ai statue, au par. 50 que, pour concilier 1'occupa-
tion anterieure de 1'Amerique du Nord par les
peuples autochtones avec !'affirmation de la sou-
verainete de la Couronne, ii fallait tenir compte a
la fois du ((point de vue des autochtones et de la
common 'awe, et j'ai egalement conclu que «[1]a
conciliation veritable accorde, egalement. de !'im-
portance h chacun de ces elements)). En outre, j'ai
declare que le point de vue des autochtones sur
['occupation des terres peut @tre de gage en parce,
mais pas exciusivement, de leurs regles de droit
traditionnelles parce que ces regles dtaient des ele-
ments des coutumes, pratques et traditions des
peuples autochtones: au par. 41. Il s'ensuit que si,
an moment de 1'affirmation de la souverainetd. une
socidtd autochtone avait des regles de droit concer-
nant le territoire. ces regles seraient pertinentes
pour prouver !'occupation des terres visees par la
revendication d'un utre aborignne. Les regles de
droit pertinentes pourraient notamment inclure un
regime de tenure fonciere ou des regles regissant
i'utilisation des terms.

Toutefois, le point de vue des autochtones dolt
titre pris en consideration en meme temps que la
common law. Le professeur McNeil a soutenu.
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argued that at common law. the fact of physical
occupation is proof of possession at law. which in
turn will ground title to the land: Common Law
Aboriginal Title. supra. at p. 73; also see Cheshire
and Burn's Modern Law of Real Property, supra.
at p. 28; and Megarry and Wade. The Law ofReal
Property. supra, at p. 1006. Physical occupation
may be established in a variety of ways, ranging
from the construction of dwellings through cultiva-
tion and enclosure of fields to regular use of defi-
nite tracts of land for hunting. fishing or otherwise
exploiting its resources: see McNeil. Common Law
Aboriginal Title, at pp. 201-2. In considering
whether occupation sufficient to ground title is
established, "one must take into account the
group's size. manner of life, material resources.
and technological abilities. and the character of the
lands claimed Brian Slattery. "Understanding
Aboriginal Rights". at p. 758.

In Van der Peet. I drew a distinction between
those practices, customs and traditions of aborigi-
nal peoples which were "an aspect of, or took
place in" the society of the aboriginal group assert-
ing the claim and those which were "a central and
significant part of the society's distinctive culture"
(at para. 55). The latter stood apart because they
"made the culture of the society distinctive . . . it
was one of the things that truly made the society
what it was" (at para. 55. emphasis in original).
The same requirement operates m the determina-
tion of the proof of abongmai title. As I said in
Adams. a claim to title is made out when a group
can demonstrate "that their connection with the
piece of land.. . was of a central significance to
their distinctive culture" (at para. 26).

Although this remains a crucial part of the test
for aboriginal rights, given the occupancy require-
ment in the test for aboriginal title. I cannot imag-
ine a situation where this requirement would actu-

d'une facon convaincante. qu'en common law
1'occupation physique fait preuve de la possession
en droit, fait qui A son tour fondera le droit au titre
sur les terres visees: Common Law Aboriginal
Title. op. cit.. a la p. 73; voir aussi Cheshire and
Burn's Modern Law of Real Property, op. cit.. a la
p. 28: et Megarry et Wade. The Law of Real Pro-
perty, op. cit.. h lap. 1006. L 'occupation physique
pent etre prouvee par differents faits, allant de la
construction de batiments a I'utilisation r6gulii re
de secteurs bien definis du temtoire pour y prati-
quer la chasse. la Oche ou d'autres types d'exploi-
tation de ses ressources. en passant par la delimita-
tion et la culture de champs: voir McNeil,
Common Law Aboriginal Title, aux pp. 201 et 202.
Dans 1'examen de la question de savoir si on a fait
la preuve d'une occupation suffisante pour fonder
un titre aborigene, [TRADUCTION] 'iI faut tenir
compte de la taille, du mode de vie, des ressources
materielles et des habiletes technologiques du
groupe concerne, ainsi que de la nature des terres
revendiquees)): Brian Slattery, «Understanding
Aboriginal Rights)), a la p. 758.

Dans Van der Peet, j'ai etabli une distinction
entre les coutumes. pratiques et traditions des
peuples autochtones qui 6taient sun aspect)) de la
societe autochtone qui revendique le titre ou qui «y
etai[ent] exercee[s]>, et celles qui etaient sun ele-
ment fondamental et important de la culture dis-
tinctive de cette societe» (au par. 55). Ces der-
nibres coutumes, pratiques et traditions se
demarquaient parce qu'elles srendaient la culture
de la societe distinctive [...] c'etait rune des cho-
sen qui veritablement faisait de la societe ce qu'elle
emits (au par. 55. soulign6 dans l'original). La
meme exigence s'applique pour prouver l'exis-
tence d'un titre aborigine. Cotmne je 1'ai dit dam
Adams, le bien-fonde de la revendication d'un titre
est etabli lorsqu'un groupe peut demontrer <<que le
rapport qu'il entretient avec le temtoire [...] avait.
pour sa culture distinctive, une importance fonda-
mentale)) (au par. 26).

Bien que cela demeure un aspect fondamental
du crite re de determination de 1'existence des
droits ancestraux, compte tenu de l'exigence d'oc-
cupation prdvue par le critere applicable pour sta-
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ally serve to limit or preclude a title claim. The
requirement exists for rights short of title because
it is necessary to distinguish between those prac-
tices which were central to the culture of claimants
and those which were more incidental. However,
in the case of title, it would seem clear that any
land that was occupied pre-sovereignty, and which
the parties have maintained a substantial connec-
tion with since then, is sufficiently important to be
of central significance to the culture of the claim-
ants. As a result, I do not think it is necessary to
include explicitly this element as part of the test
for aboriginal title.

Ifpresentoccupation is relied on as proof of
occupation pre-sovereignty, there must be a con-
tinuity between present and pre-sovereignty
occupation

In Van der Peet, I explained that it is the pre-
contact practices, customs and traditions of aborig-
inal peoples which are recognized and affirmed as
aboriginal rights by s. 35(1). But I also acknowl-
edged it would be "next to impossible" (at para.
62) for an aboriginal group to provide conclusive
evidence of its pre-contact practices, customs and
traditions. What would suffice instead was evi-
dence of post-contact practices. which was
"directed at demonstrating which aspects of the
aboriginal community and society have their ori-
gins pre-contact" (at para. 62). The same concern,
and the same solution, arises with respect to the
proof of occupation in claims for aboriginal title,
although there is a difference in the time for deter-
mination of title. Conclusive evidence of pre-sov-
ereignty occupation may be difficult to come by.
Instead, an aboriginal community may provide
evidence of present occupation as proof of pre-
sovereignty occupation in support of a claim to
aboriginal title. What is required, in addition, is a
continuity between present and pre-sovereignty
occupation, because the relevant time for the deter-

tuer sur l'existence d'un titre aborigene, je ne peux
imaginer de situation oh cette exigence servirait en
fait h limiter ou h empecher la revendication de
titre. L'exigence existe a regard des droits qui ne
constituent pas des titres parce qua. bans de tea
cas, it est ndcessaire de distinguer entre les pra-
tiques qui etaient des elements fondamentaux de la
culture des demandcurs et celles qui etaient davan-
tage accessoires. Toutefois, daps le cas d'un titre, i1
semble clair que tout territoire qui a 6t6 occupe
anterieurement a ( 'affirmation de la souverainete et
avec lequel les parties ont depuis maintenu un rap-
port substantiel est suffrsamment important pour
avoir une importance fondamentale pour la culture
des demandeurs. Par consequent, je ne crois pas
qu'il soit necessaire d'inclure explicitement cet
element dam le critic relatif au titre aborigine.

Si 1'occupation actuelle est invoquee comme
preuve de 1'occupation avant 1'affirmation de la
souverainete. ii doit y avoir continuite entre

3l'occupation actuelle et 1'occupation anterieure
['affirmation de la souverainete

Dam Van der Peet, j'ai explique que ce sort les
coutumes, pratiques et traditions des peuples
autochtones qui existaient avant le contact avec les
Europeens qui sont reconnues et conftrmees
cm= des droits ancestraux par le par. 35(1).
Cependant, j'ai egalement reconnu qu'il serail
.pratiqucment impossible>, (au par. 62) pow un
groupe autochtone de produire une preuve con-
cluante de ses coutumes, pratiques et traditions
datant de 1'epoque anterieure au contact avec Ies
Europeens. II suffirait plutOt de produire une
preuve des pratiques posterieures au contact avec
les Europeens qui « tende a demontrer lesqueis des
aspects de la collectivize et de la societe autoch-
tones datent d'avant le contact avec les Euro-
peens» (au par. 62). La preuve de l'occupation
daps le cadre de la revendication d'un titre abori-
gene pose le meme probIhme et appeile la metre
solution. II peut s'averer difficile d'apporter des
elements de preuve concluants d'une occupation
anterieure a I'affrmation do la souverainete. Au
lieu de cela. une collectivite autochtone peut pro-
duire, an soutien de la revendication d'un titre abo-
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urination of aboriginal title is at the time before
sovereignty.

Needless to say. there is no need to establish "an
unbroken chain of continuity" (Van der Peet. at
para. 65) between present and prior occupation.
The occupation and use of lands may have been
disrupted for a time, perhaps as a result of the
unwillingness of European colonizers to recognize
abongmal title. To impose the requirement of con-
tinuity too strictly would risk "undermining the
very purpose of s. 35(1) by perpetuating the histor-
ical injustice suffered by aboriginal peoples at the
hands of colonizers who failed to respect" aborigi-
nal rights to land (Cote, supra, at para. 53). In
Mabo. supra. the High Court of Australia set down
the requirement that there must be "substantial
maintenance of the connection" between the peo-
ple and the land. In my view, this test should be
equally applicable to proof of title in Canada.

rigene, des elements de preuve de ]'occupation
actuelle comme preuve d'une occupation ante-
rieure a ]'affirmation de la souverainete. 11 faut en
outre qu'il y ait une continuite entre ]'occupation
anterieure a ]'affirmation de la souverainete et
]'occupation actuelle, parce que la periode perti-
nente pour la determination de l 'existence d'un
titre aborigine eat celle qui a precede ]'affirmation
de la souverainete.

II va sans dire qu'il n'est pas necessaire de faire
la preuve d'une <continuite parfaitee (Van der
Peet, au par. 6S) entre I' occupation actuelle et ('oc-
cupation anterieure au contact avec les Europeens.
II est possible que l'occupation et ]'utilisation des
teres aient ete interrompues pendant une certain
periode. A cause peut-titre de la reticence des colo-
nisateurs europeens h reconnaitre le titre abori-
gene. Exiger la continuite dune maniere trop
strictc pourrait saper ]'objet mime du par. 35(1)
en perpetuant 1 - injustice historique dont les
peuples autochtones ont ete victimes aux mains
des colonisateurs. qui n'ont pas respectee les droits
fonciers des autochtones (Core. prEcite. au
par. 53). Dane I'atret Mabo. precite. la Haute Cour
d'Australie a etabli I'exigence selon laquelle it doit
y avoir eun maintien substantiel du liem. entre le
peuple et le territoire. Je suis d'avis que ce critere
s'applique egalement au Canada pour statuer sur
]'existence d'un titre.

153

154I should also note that there is a strong possibil-
ity that the precise nature of occupation will have
changed between the time of sovereignty and the
present. I would like to make it clear that the fact
that the nature of occupation has changed would
not ordinarily preclude a claim for aboriginal title.
as long as a substantial connection between the
people and the land is maintained. The only limita-
tion on this principle might be the internal limits
on uses which land that is subject to aboriginal title
may be put. i.e.. uses which are inconsistent with
continued use by future generations of aboriginals.

II me faut Egalement souligner qu'il est fort pos-
sible que la nature precise de ]'occupation ait
change entre l'epoque de ]'affirmation de la souve-
rainete et aujourd'hui. Je veux qu'il soit clair que
le fait que la nature de ]'occupation an change ne
fera generalement pas obstacle A la revendication
d'un titre aborigine. daps la mesure oil un lien sub-
stantiel entre le peuple et le territoire en question a
ete maintenu. La seule restriction h ce principe
pourrait titre les limites intrinseques aux utilisa-
tions qui peuvent titre faites du territoire vise par
un titre aborigine. c.-a-d. des utilisattons incompa-
tibles avec son usage continu par les generations
autochtones futures.



1104

	

DELGAMUUKW v. s.c. The Chief Justice

	

[1997] 3 S.C.R.

lss

156

At sovereignty, occupationmusthave been
exclusive

Finally, at sovereignty, occupation must have
been exclusive. The requirement for exclusivity
flows from the definition of aboriginal title itself,
because I have defined aboriginal title in terms of
the right to exclusive use and occupation of land.
Exclusivity, as an aspect of aboriginal title, vests
in the aboriginal community which holds the abil-
ity to exclude others from the lands held pursuant
to that title. The proof of title must, in this respect,
mirror the content of the right. Were it possible to
prove title without demonstrating exclusive occu-
pation, the result would be absurd, because it
would be possible for more than one aboriginal
nation to have aboriginal title over the same piece
of land, and then for all of them to attempt to assert
the right to exclusive use and occupation over it.

As with the proof of occupation, proof of exclu-
sivity must rely on both the perspective of the
common law and the aboriginal perspective, plac-
ing equal weight on each. At common law, a pre-
mium is placed on the factual reality of occupa-
tion, as encountered by the Europeans. However,
as the common law concept of possession must be
sensitive to the realities of aboriginal society, so
must the concept of exclusivity. Exclusivity is a
common law principle derived from the notion of
fee simple ownership and should be imported into
the concept of aboriginal title with caution. As
such, the test required to establish exclusive occu-
pation must take into account the context of the
aboriginal society at the time of sovereignty. For
example, it is important to note that exclusive
occupation can be demonstrated even if other
aboriginal groups were present. or frequented the
claimed lands. Under those circumstances, exclu-
sivity would be demonstrated by "the intention and
capacity to retain exclusive control" (McNeil,
Common Law Aboriginal Title, supra, at p. 204).
Thus, an act of trespass, if isolated, would not
undermine a general finding of exclusivity, if
aboriginal groups intended to and attempted to

L'occupation dolt avoir ete	 exclusive au
moment de I'affirmation de lasouverainete

Enfin, it faut que l'occupation ail ete exclusive
au moment de l'afflrmation de la souverainetd.
Cette exigence d'exclusivite decoule de la defini-
tion meme du titre aborigene, que j'ai defini
comme etant le droit d'utiliser et d'occuper de
facon exclusive les terres visees. L'exclusivitd, en
tant qu'aspect du titre aborigine, appartient h la
collectivite autochtone qui possede la capacite
d'exclure autrui des terres detenues en vertu de ce
titre. La preuve du titre doit, ii cet egard, refleter le
contenu du droit. S ' il etait possible de prouver
1'existence du titre sans demontrer l'existence
d'une occupation exclusive, on parviendrait a un
resultat absurde, car it serail alors possible a plus
d'une nation autochtone de posse der is titre abori-
gene a regard d'un mime territoire, et tomes ces
nations pourraient alors tenter de faire valoir le
droit d'utiliser et d'occuper de fagon exclusive ce
territoire.

Comme pour la preuve de 1'occupation, la
preuve de 1'exclusivite dolt tenir compte tam de la
common law que du point de vue des autochtones,
et accorder une importance egale aux deux. En
common law, 1'accent est mis cur la rralitt fac-
tuelle de 1'occupation, telle qu'elle emit constatde
par les Europdens. Cependant, comme le concept
de possession en common law doit tenir compte
des realites de la society autochtone, ii dolt en Ctre
de mime pour le concept d'exclusivite. L'exclusi-
vite est un principe de common law qui est derive
de la notion tie propriete en fief simple et qui dolt
etre intdgre avec precaution au concept de titre
aborigene. Par consequent, le critere requis pour
etablir 1'occupation exclusive dolt prendre en
compte le contexte de la society autochtone au
moment de l'affirmation de la souverainete. Par
exemple, it est important de souligner qu'il est
possible de prouver l'exciusivitd de 1'occupation
theme si d'autres grouper autochtones etaient pre-
sents ou se rendaient souvent sur les terres revendi-
quees. Dam de tels cas, l'exclusivitd serait etablie
par la preuve de [TRADUCrION] «l'intention et de la
capacite de garder le contrble exclusif [du territoire
vise]> (McNeil, Common Law Aboriginal Title, op.
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enforce their exclusive occupation. Moreover, as
Professor McNeil suggests. the presence of other
aboriginal groups might actually reinforce a find-
ing of exclusivity. For example. "[w]here others
were allowed access upon request. the very fact
that permission was asked for and given would be
further evidence of the group's exclusive control"
(at p. 204).

A consideration of the aboriginal perspective
may also lead to the conclusion that trespass by
other aboriginal groups does not undermine, and
that presence of those groups by permission may
reinforce, the exclusive occupation of the aborigi-
nal group asserting title. For example. the aborigi-
nal group asserting the claim to aboriginal title
may have trespass laws which are proof of exclu-
sive occupation. such that the presence of trespass-

does not count as evidence against exclusivity.
As well, aboriginal laws under which permission
may be granted to other aboriginal groups to use or
reside even temporarily on land would reinforce
the finding of exclusive occupation. Indeed, if that
permission were the subject of treaties between the
aboriginal nations in question. those treaties would
also form part of the aboriginal perspective.

In their submissions, the appellants pressed the
point that requiring proof of exclusive occupation
might preclude a finding of joint title. which is
shared between two or more abori ginal nations.
The possibility of joint title has been recognized
by American courts: United States Santa Fe
Pacific Railroad Co.. 314 U.S. 339 (1941). I would
suggest that the requirement of exclusive occu-
pancy and the possibility of joint title could be rec-
onciled by recognizing that joint title could arise
from shared exclusivity. The meaning of shared

cit.. a la p. 204). Par consequent. une intrusion iso-
lee ne ferait pas obstacle a une conclusion generale
d'exclusivite si le groupe autochtone concerne
avait 1'intenuon de faire respecter son occupation
exclusive et avait tente de le faire. Qui plus est,
commie I'inchque le professeur McNeil, la presence
d'autres groupes autochtones pourrait en fait ren-
forcer uric conclusion d'cxclusivit6. Par excmple.
[TRADUCTION] «[I]orsque d'autres personnes
demandaient faeces au territoire et etaient autori-
sees a s'y rendre. le fait meme qu'une permission
emit demandee et accordee constituerait une
preuve supplementaire du controle exclusif exerce
sur le territoire par le groupee (a la p. 204).

La prise en consideration du point de vue des
autochtones peut egalement amener a conclure
qu'une intrusion par d'autres groupes autochtones
ne fait pas obstacle a l'occupation exclusive du ter-
ritoire vise par le groupe autochtone qui en reven-
dique le titre. et que la presence autorisee de ces
autres groupes peut renforcer cette occupation
exclusive. A titre d'exemple. le groupe autochtone
qui revendique le titre aborigene pent avoir, en
matierrc d'intrusion. des regles de droit qui sons des
preuves de l'occupation exclusive. de sorte que la
presence d'intrus n'est pas consideree comme une
preuve a l'encontre de 1'exclusivite. De plus.
I'existence de regles de droit autochtones en vertu
desquelles d'autres groupes autochtones peuvent
else autorises a utiliser les terres ou meme a y resi-
der temporairement etayeraient la conclusion d'oc-
cupation exclusive. De fait. si cette permission a
fait 1'objet de traites entre les nations autochtones
concernees. ces traites feraient egalement panne du
point de vue des autochtones.

Dans leurs observations. les appelants ont insiste
sur le fait que l'obligation de prouver l'occupauon
exclusive pourrait empecher de conclure a 1'exis-
tence d'un titre conjoint partage par deux ou plus

swum nations autochtones. La possibility de I'exis-
tence d'un titre conjoint a etc reconnue par les
tribunaux americains: United States c. Santa Fe
Pacific Railroad Co.. 314 U.S. 339 (1941). Je suis
d'avis qu'il est possible de concilier l'exigence
d'occupanon exclusive et 1'existence possible d'un
titre conjoint en reconnaissant qu'un titre conjoint

157
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exclusivity is well-known to the common law.
Exclusive possession is the right to exclude others.
Shared exclusive possession is the right to exclude
others except those with whom possession is
shared. There clearly may be cases in which two
aboriginal nations lived on a particular piece of
land and recognized each other's entitlement to
that land but nobody else's. However, since no
claim to joint title has been asserted here, I leave it
to another day to work out all the complexities and
implications of joint title, as well as any limits that
another band's title may have on the way in which
one band uses its title lands.

I should also reiterate that if aboriginals can
show that they occupied a particular piece of land.
but did not do so exclusively, it will always be
possible to establish aboriginal rights short of title.
These rights will likely be intimately tied to the
land and may permit a number of possible uses.
However, unlike title, they are not a right to the
land itself. Rather. as I have suggested they are a
right to do certain things in connection with that
land. If. for example. it were established that the
lands near those subject to a title claim were used
for hunting by a number of bands, those shared
lands would not be subject to a claim for aborigi-
nal title, as they lack the crucial element of exclu-
sivity. However, they may be subject to site-spe-
cific aboriginal rights by all of the bands who used
it This does not entitle anyone to the land itself,
but it may entitle all of the bands who hunted on
the land to hunting rights. Hence, in addition to
shared title, it will be possible to have shared, non-
exclusive, site-specdic rights. In my opinion, this
accords with the general principle that the common
law should develop to recognize aboriginal rights
(and tide, when necessary) as they were recog-
nized by either de facto practice or by the aborigi-
nal system of governance. It also allows sufficient

peut ddcouler d'une exclusivit6 partag6c. Lc sons
de la notion d'exclusivitd partagese est bien connue
en common law. La possession exclusive est le
droit d'exclure autrui. La possession exclusive par-
tagde donne le droit d'exclure autrui, A ]'exception
des personnes avec qui la possession est partagde.
Manifestement. it est possible que deux nations
autochtones aient vdcu sur un territoire particulier,
et que chacune alt reconnu les droits de lautre sur
ce territoire, mais pas ceux de personne d'autre.
Comore aucun titre conjoint n'a Estes revendique en
t'espdce. je laisse A une autre occasion ]'examen de
tomes les difficultds et implications de la notion de
titre conjoint, de meme que les limites que le titre
d'une autre bande pourrait imposer sur la facon
dont une bande donnde utilise les terres sur les-
quelles elle a un titre.

Je dois aussi rappeler que si des autochtones
peuvent montrer qu'ils ont occupd un territoire
particulier, mais que cette occupation n'dtait pas
exclusive. it sera toujours possible d'dtablir ]'exis-
tence de droits ancestraux ne constituant pas un
titre. 11 est vraisemblable que ces droits seront inti-
mement lids au temtoire, et qu'ils pourraient per-
mettre de nombreuses utilisation. Cependant, con-
trairement au titre. ils ne constituent pas un droit
an territoire lui-meme. mais plut$t. comme je 1'ai
suggdrd, ii s'agit de droits pennettant de faire cer-
taines choses bees a ce territoire. Si, par exemple,
it dtait dtabli que les terres sautes a proximite de
celles visees par la revendication d'un titre dtaient
utilisdes pour la chasse par certaines bandes, ces
terres partagees ne sentient pas ]'objet d'un titre
aborigene. car l'element essenriel d ' excIusivitA
serail absent. Cependant, toutes les bandes qui les
ont utilisdes pourraient avoir sur ces terres des
droits ancestraux spdcifiques b. un site. Ce fait ne
contdre i; personne le droll aux terres elles-memes,
mais it pourrait avoir pour effet d'accorder des
droits de chasse 3 tortes les bandes qua chassaient
sur ces terres. Par consequent, en plus d'un titre
partagd, it sera possible d'avoir des droits partagds
non exclusifs et spdcifiques a certain sites. A Eton
avis. cette situation est conforme au principe gene-
ral voulant que la common law doive dvoluer pour
reconnaitre les droits ancestraux (et an besoin les
titres aborigeenes) qui etaient reconnus soit par une
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flexibility to deal with this highly complex and
rapidly evolving area of the law.

(f) Infringements of Aboriginal Title: the Test of
Justification

(i) Introduction

The aboriginal rights recognized and affirmed
by s. 35(1), including aboriginal title, are not abso-
lute. Those rights may be infringed, both by the
federal (e.g., Sparrow) and provincial (e.g.. Cote)
governments. However, s. 35(1) requires that those
infringements satisfy the test of justification. In
this section. I will review the Court's nascent juris-
prudence on justification and explain how that test
will apply in the context of infringements of
aboriginal title.

(ii) General Principles

The test of justification has two parts, which I
shall consider in turn. First, the infringement of the
aboriginal right must be in furtherance of a legisla-
tive objective that is compelling and substantial. I
explained m Gladstone that compelling and sub-
stantial objectives were those which were directed
at either one of the purposes underlying the recog-
nition and affirmation of aboriginal rights by
s. 35(1), which are (at para. 72):

...the recognition of the prior occupation of North
America by aboriginal peoples or ... the reconciliation
of aboriginal prior occupation with the assertion of the
sovereignty of the Crown.

I noted that the latter purpose will often "be most
relevant" (at para. 72) at the stage of justification. I
think it important to repeat why (at para. 73) that is
so:

Because ... distinctive aboriginal societies exist within,
and are a part of, a broader social, political and eco-
nomic community, over which the Crown is sovereign,
there are circumstances in which, in order to pursue
objectives of compelling and substantial importance to
that community as a whole (taking into account the fact

pratique de facto. soit par un regime de gestion
autochtone. Cette approche accbrde egalernent
toute la souplesse necessaire l'examen de ce
domain tres complexe du droit qui dvolue rapide-
ment.

f) Les atteintes au titre aborigene: le crirere de
justification

(i) Introduction

Les droits ancestraux reconnus et confirmes par
le par. 35(1). y compris le titre aborigene. ne sont
pas absolus. Tam le gouvernement federal (p. ex.
Sparrow) que les gouvernements provinciaux (p.
ex. Cate) peuvent porter atteinte a ces droits. Tou-
tefois. le par. 35(1) exite que ces atteintes satisfas-
sent au critere de justification. Dans la prdsente
section. je vaic examiner la jurisprudence naissante
de la Cour stir la justification et expliquer com-
ment ce critbre s'appliquera dans le contexte des
atteintes au titre aborigene.

(ii) Principes Qendraux

Le critere de justification comporte deux volets
que je vais examiner 3 tour de role. Premierement,
l'atteinte au droit ancestral vise doit se rapporter a
la poursuite d'un objectif legislatif impdrieux et
reel. Dares Gladstone, j'ai explique qu'un objectif
impdrieux et reel emit un objectif visant l'un ou
Patine des objets qui sous-tendent la reconnais-
sance et la confirmation des droits ancestraux par
le par. 35(1). Ces objets sont les suivants (au
par. 72):

soft la reconnaissance de 1'occupation ante'rieure de
I'Amerique du Nord par les peuples autochtones soft
[...] la conciliation de cette occupation avec 1'afftrrna-
tion par Sa Majeste de sa souverainete sur ce territoire.

J'ai souligne que le deuxieme objet sera souvent
plus pernnent>) (au par. 72) a 1'etape de la justifi-

cation. resume important de rdpdter pourquoi it en
est ainsi (au par. 73):

[C]omme les societes autochtones distinctives existent
au rein d'une communaute sociale, politique et econo-
mique plus large. cortnnunaute dent elles font partie et
sur laquelle s'exerce la souverainetb de Sa Majeste. it
existe des circonstances ou. dans la poursuite d'objectifs
importants ayant un caractere imperieux et reel pour
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that aboriginal societies are a part of that community),
some limitation of those rights will be justifiable.
Aboriginal rights areanecessary part of the reconcilia-
tion of aboriginal societies with the broader political
community of which they are part; limits placed on
those rights are. where the objectives furthered by those
limits are of sufficient importance to the broader corn-
nn nity asawhole, equally a necessary pan of thatrec-
onciliation. [Emphasis added; "equally- emphasized in
original.]

The conservation of fisheries, which was accepted
as a compelling and substantial objective in Spar-
row, furthers both of these purposes, because it
simultaneously recognizes that fishing is integral
to many aboriginal cultures, and also seeks to rec-
oncile aboriginal societies with the broader com-
rnunity by ensuring that there are fish enough for
all. But legitimate government objectives also
include "the pursuit of economic and regional fair-
ness" and "the recognition of the historical reliance
upon, and participation in. the fishery by non-
aboriginal groups" (para. 75). By contrast, mea-
sures enacted for relatively unimportant reasons,
such as sports fishing without a significant eco-
nomic component (Adams. supra) would fail this
aspect of the test of justification.

The second part of the test of justification
requires an assessment of whether the infringe-
ment is consistent with the special fiduciary rela-
tionship between the Crown and aboriginal peo-
ples. What has become clear is that the
requirements of the fiduciary duty are a function of
the "legal and factual context" of each appeal
(Gladstone, supra, at para. 56). Sparrow and Glad-
stone, for example, interpreted and applied the
fiduciary duty in terms of the idea of priority. The
theory underlying that principle is that the fiduci-
ary relationship between the Crown and aboriginal
peoples demands that aboriginal interests be
placed first. However, the fiduciary duty does not
demand that aboriginal rights always be given

1'ensemble de la communaute (compte tenu du fait que
les societes autochtones font psrtie de celle-ci), certaines
restrictions de ces droits sons justifiables. Le.s dents
ancestraux sentunelement necessaire de la conciliation
de1'existence dessocidtds autochtones avec la commit-
name' politique,plus large itlaquelleces dernitres appar-
tiennent. Les unites imposeesaces droits sont tgale-
mentunelement necessaire de cetteconciliation.si ley
objectifs qu'eiles visent sons suffisanunent importaancs
pour la communaute dans son ensemble. [Je souligne;
aegaiementa souligne clans I'original.]

La conservation des ressources halieutiques, qui a
ete acceptee cornme un objectif imperieux et reel
dans Sparrow, est un objectif qui vise la poursuite
de ces deux objets parce que, d'une part. it recon-
naft que la peche fait pantie integrante de nombreu-
ses cultures autochtones et, d'autre part, parce
qu'il tend egalement h concilier 1'existence des
societes autochtones avec la commu nautd plus
large en veillant i; ce qu'il y ait assez de poissons
pour tour. Cependant, sont egalement des objectifs
legitimes du gouvernement eta poursuite de
1'equite sur les plans economique et regional* et
eta reconnaissance du fait que, historiquement, des
groupes non autochtones comptent sur ces res-
sources et parncipent a leur exploitation* (par. 75).
A I'oppose, des mesures edictdes pour des raisons
relativement peu importantes, telles des activit6s
de peche sportive ne comportant aucun 616ment
economique important (Adams, [recite), ne satisfe-
raient pas h ce volet du critic de justification.

Le deuxieme volet du crittre de justification
commande une appreciation de la question de
savoir si 1'atteinte est compatible avec les rapports
speciaux de fiduciaire qui existent entre la Cou-
ronne et Ies peuples autochtones. 11 est devenu
clair que les exigences de 1'obligation de fiduciaire
sont fonction du econtexte juridique et factuel» de
chaque appel (Gladstone, precits, au par. 56). Dams
les arets Sparrow et Gladstone, par exemple, la
Coto a interprets et applique 1'obligation de fidu-
ciaire en fonction de 1'idee de priorite. Selon la

theorie qui sous-tend ce principe, les rapports de
fiduciaire qui existent entre la Couronne et les
peuples autochtones commandent que les interets
des autochtones aient preseance. Toutefois, ('obli-
gation de fiduciaire n'exige pas qu'on accorde tou-
jours la priorite aux droits ancestraux. Comore it a
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priority. As was said in Sparrow. supra. at
pp. 1114.15:

The nature of the constitutional protection afforded by
s. 35(1) in this context demands that there be a link
between the question of justification and the allocation
of priorities in the fishery. [Emphasis added.]

Other contexts permit. and may even require, that
the fiduciary duty be articulated in other ways (at
p. 1119):

Within the analysis of justification, there are further
questions to be addressed, depending on the circum-
stances of the inquiry. These include the questions of
whether there has been as little infringement as possible
in order to effect the desired result; whether, in a situa-
tion of expropriation. fair compensation is available;
and, whether the aboriginal group in question has been
consulted with respect to the conservation measures
being implemented.

Sparrow did not explain when the different articu-
lations of the fiduciary duty should be used.
Below, I suggest that the choice between them will
in large part be a function of the nature of the
aboriginal right at issue.

In addition to variation in the form which the
fiduciary duty takes, there will also be variation in
degree of scrutiny required by the fiduciary duty of
the infringing measure or action. The degree of
scrutiny is a function of the nature of the aborigi-
nal right at issue. The distinction between Sparrow
and Gladstone. for example. tamed on whether the
right amounted to the exclusive use of a resource.
which in turn was a function of whether the right
had an internal limit In Sparrow. the right was
internally limited, because it was a right to fish for
food, ceremonial and social purposes. and as a
result would only amount to an exclusive right to
use the fishery in exceptional circumstances.
Accordingly, the requirement of priority was

applied strictly to mean that (at p. 1116) "any allo-
cation of priorities after valid conservation

6te dit dans Sparrow. precite. aux pp. 1114 et
1115:

La nature de la protection constitutionnelle qu'offre le
par. 35(1) dans ce contexte cornmande l'existence d'un
lien entre la question de la justification et l'etablisse-
ment de priorites dans le domain de la peche. [7e sou-

ligne.l

D'autres contextes permettent, et peuvent meme
exiger. que 1'obligation de fiduciaire soit formulee
autrement (a la p. 1119):

II y a, dans l'analyse de la justification. d'autres ques-
tions a aborder, selon les circonstances de 1'enquete. II
s'agit notamtnent des questions de savoir si, en tenant
d'obtenir le resultat souhaite, on a porte le moms possi-
ble atteinte a des droits, si une juste indemnisation est
prevue en cas d'expropriation et si le groupe d'autoch-
tones en question a ate consulte an sujet des mesures de
conservation mises en oeuvre.

Dans Sparrow. la Cour n'a pas expiique clans quell
cas les diffdrentes formulations de l'obligation de
fiduciaire devraient etre utilisees. Plus loin. yin-
clique que le choix de la formulation ddpendra en
grande partie de la nature du droit ancestral en
cause.

Outre la variation de 1'obligation de fiduciaire
du point de vue de la forme, it y a aussi variation
du degrr d'examen - requis par cette obligation
- de la mesure ou de t'acte qui porte atteinte au
droit Le degre d'examen est fonction de la nature
du droit ancestral en cause. La distinction entre les
arrets Sparrow et Gladstone, par exemple. depen-
dait de la question de savoir si le droit en cause
correspondait a 1'utilisation exclusive d'une res-
source, question qui dependait a son tour de la
reponse a la question de savoir si le droit emit
assorti d'une limite intrinseque. Dans Sparrow. le
droit en cause etait assujetti a une telle limite parce
qu'il s'agissait du droit de pecher a des fins ali-
mentaires. socialcs et rituelles. droit qui. de ce fait,
ne constituerait un droit exciusif a l'utilisation de
la ressource que clans des circonstances exception-
nelles. Par consequent, l'obligation d'accorder la
priorite a rte appliquee strictement. de sorte que (a
la p. 1116). «dans l'etablissement des priorites
suite a la muse en oeuvre de mesures de conserva-
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measures have been implemented must give top
priority to Indian food fishing".

In Gladstone. by contrast, the right to sell fish
commercially was only limited by supply and
demand. Had the test for justification been applied
in a strict form in Gladstone, the aboriginal right
would have amounted to an exclusive right to
exploit the fishery on a commercial basis. This was
not the intention of Sparrow, and I accordingly
modified the test for justification, by altering the
idea of priority in the following way (at para. 62):

... the doctrine of priority requires that the government
demonstrate that, in allocating the resource, it has taken
account of the existence of aboriginal rights and allo-
cated the resource in a manner respectful of the fact that
those rights have priority over the exploitation of the
fishery by other users. This right is at once both proce-
dural and substantive; at the stage of justification the
government must demonstrate both that the process by
which it allocated the resource and the actual allocation
of the resource which results from that process reflect
the prior interest of aboriginal rights holders in the fish-
ery.

After Gladstone. in the context of commercial
activity, the priority of aboriginal rights is consti-
tutionally satisfied if the government had taken
those rights into account and has allocated a
resource "in a manner respectful" (at para. 62) of
that priority. A court must be satisfied that "the
government has taken into account the existence
and importance of [aboriginal] rights" (at para. 63)
which it determines by asking the following ques-
tions (at para. 64):

Questions relevant to the determination of whether the
government has granted priority to aboriginal rights
holders are ...questions such as whether the govern-
ment has accommodated the exercise of the aboriginal
right to participate in the fishery (through reduced
licence fees, for example), whether the government's
objectives in enacting a particular regulatory scheme
reflect the need to take into account the priority of
aboriginal rights holders, the extent of the participation
in the fishery of aboriginal rights holders relative to
their percentage of the population, how the government
has accommodated different aboriginal rights in a par-
ticular fishery (food versus commercial rights, for exam-
ple), how important the fishery is to the economic and

tion valides. it faut accorder la priorite absolue a la
pdche par les Indians a des fins de subsistancee.

Dans Gladstone, par contra, le droit de vendre
commercialement du poisson emit uniquement
limite par ]'offre et la demande. Si le critere de jus-
tification avait ate applique strictement clans cet
arr@t, in droit ancestral aurait correspondu au droit
exclusif d'exploiter la ressource sur une base corn-
merciale. L'arre't Sparrow ne visait pas ce resultat,
et j'ai modifie le critere de justification en conse-
quence, en modifiant l'idee de priorit6 de la
maniere suivante (au par. 62):

...cette doctrine [relative a l'ordre de priorite) com-
mande que 1'Etat demontre que, clans la repartition de la
ressource, it a term compte de l'existence des droits
ancestraux et reparti la ressource dune maniere qui res-
pecte le fait que les titulaires de ces droits ont, en
=tare d'exploitation de la pe'cherie, priorite sur les
wires usagers.ll s'agit d'un droit a la fois substantial et
procedural. A 1'etape de la justification, 1'$tat doit
dEmontrer que Ies modalites de repartition de la res-
source ainsi que la repartition elle-meme refletent l'inte-
ret prioritaire des titulaires des droits ancestraux a
regard de cette pecherie.

Depuis Gladstone. en matiere d'activites commer-
ciales, la priorite des droits ancestraux est respec-
tee sur le plan constitutionnel si le gouvernement a
tenu compte de l'existence de ces droits et a replied
la ressource ,<d'une maniere qui respectee (au
par. 62) cette priorite. Le tribunal doit @tre con-
vain= que « i 'Etat a tenu compte de ]'existence et
de l'importance [des droits ancestraux]e (au
par. 63), fait qu'il determine en se posant les ques-
tions suivantes (au par. 64):

Les questions pertinentes pour determiner si I'Etat a
donne la priorite aux titulaires de droits ancestraux sent
[des] questions [...) telles que celle de savoir si ['Eta a
facilitd 1'exercice du droit ancestral do participcr h la

peche (en reduisant les droits payables pour les petmis,
par exemple), si les objectifs que poursuit 1'Etat en eta-
blissant un regime de reglementation donne refletent la
necessite de tenir compte du droit de pnorite des titu-
laires de droits ancestraux. la mesure dens laquelle la
participation a la peche par les titulaires de droits ances-
traux correspond au pourcentage que reprisente leer
population par rapport a la population totale. la manure
dont I'ttat a concilie les differents droits ancestraux
visant une peche donnee (par exemple le droit de Scher
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material well-being of the band in question, and the cri-
teria taken into account by the government in. for exam-
ple, allocating commercial licences amongst different
users.

(iii) Justification and Aboriginal Title

The general principles governing justification
laid down in Sparrow, and embellished by Glad-
stone, operate with respect to infringements of
aboriginal title. In the wake of Gladstone, the
range of legislative objectives that can justify the
infringement of aboriginal title is fairly broad.
Most of these objectives can be traced to the rec-
onciliation of the prior occupation of North
America by aboriginal peoples with the assertion
of Crown sovereignty, which entails the recogni-
tion that "distinctive aboriginal societies exist
within, and are a part of, a broader social, political
and economic community" (at para. 73). In my
opinion, the development of agriculture, forestry,
mining, and hydroelectric power. the general eco-
nomic development of the interior of British
Columbia, protection of the environment or endan-
gered species. the building of infrastructure and
the settlement of foreign populations to support
those aims, are the kinds of objectives that are con-
sistent with this purpose and, in principle, can jus-
tify the infringement of aboriginal title. Whether a
particular measure or government act can be
explained by reference to one of those objectives,
however, is ultimately a question of fact that will
have to be examined on a case-by-case basis.

The manner in which the fiduciary duty operates
with respect to the second stage of the justification
test -- both with respect to the standard of scrutiny
and the particular form that the fiduciary duty will
take -- will be a function of the nature of aborigi-
nal title. Three aspects of aboriginal title are rele-
vant here. First, aboriginal title encompasses the
right to exclusive use and occupation of land; sec-
ond, aboriginal title encompasses the ri ght to
choose to what uses land can be put. subject to the

a des fins alimentaires par opposition a celui de pecker a
des fins commerciales), l'importanedde la pectic pour le
bien-ere dconomique et materiel de la bande en ques-
tion, ainsi que les criteres appliques par 1'Etat, par
exemple, daps la repartition des perms de peche corn-
merciale entre les divers usagers.

(iii) Justification et titre aborigene

Les principes generaux regissant la justification.
qui ont ete exposes dans Sparrow et precises clans
Gladstone. a'appliquent a regard des atteintes au
titre aborigene. Depuis Gladstone. 1'eventail d'ob-
jectifs legislatifs qui peuvent justifier une atteinte
au five aborigene est assez large. La plupart de ces
objectifs peuvent etre rattaches a la conciliation de
]'occupation anterieure de 1'Amerique du Nord par
les peuples autochtones avec 1'affirmation de la
souverainetd de in Couronne. ce qui necessite la
reconnaissance du fait que les esocietes autoch-
tones distinctives existent au sein d'une commu-
naute sociale. politique et economique plus large.
commtmaute dont elles font partiee (au par. 73). A
mon avis. 1'extension de 1'agriculture. de la fares-
terie, de ['exploitation miniere et de I'energie
hydrodlectrique. lc ddveloppcment dconomique
general de l'interieur de la Colombie-Britannique.
la protection de 1'environnement et des especes
menacees d'extinction. ainsi que la construction
des infrastructures et 1'implantation des popula-
tions requises par ces fins, sont des types d'objec-
tifs compatibles avec cet objet et qui, en principe.
peuvent justifier unc atteinte a un titre aborigine.
Toutefois. la question de savoir si une mesure ou
un acte donne du gouvernement peut titre explique
par reference a l'un de ces objectifs est. en der-
nitre analyse. une question de fait qui devra Bare
examinee au cas par cas.

La facon dont ]'obligation de fitluciaue s'ap-
plique relativement a la deuxieme crape du critere
de justification - du point de vue Cant de la norme
d'examen que de In forme particuliere que prendra
1'obligation de fiduciaire - est fonction de la
nature du titre aborigene. Trois aspects du titre
aborigene sont pertments en 1'espece. Premiere-
menu le titre abongene comprend le droll. d'utiiiscr
et d'occuper de fawn exclusive les terns visees:
deuxiernemenu in titre aborigene comprend le draft
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ultimate limit that those uses cannot destroy the
ability of the land to sustain future generations of
aboriginal peoples; and third, that lands held pur-
suant to aboriginal title have an inescapable eco-
nomic component.

The exclusive nature of aboriginal title is rele-
vant to the degree of scrutiny of the infringing
measure or action. For example. if the Crown's
fiduciary duty requires that aboriginal title be
given priority, then it is the altered approach to pri-
ority that I laid down in Gladstone which should
apply. What is required is that the government
demonstrate (at para. 62) "both that the process by
which it allocated the resource and the actual allo-
cation of the resource which results from that pro-
cess reflect the prior interest" of the holders of
aboriginal title in the land. By analogy with Glad-
stone, this might entail, for example, that govern-
ments accommodate the participation of aboriginal
peoples in the development of the resources of
British Columbia, that the conferral of fee simples
for agriculture, and of leases and licences for for-
estry and mining reflect the prior occupation of
aboriginal title lands, that economic barriers to
aboriginal uses of their lands (e.g., licensing fees)
be somewhat reduced. This list is illustrative and
not exhaustive. This is an issue that may involve
an assessment of the various interests at stake in
the resources in question. No doubt, there will be
difficulties in determining the precise value of the
aboriginal interest in the land and any grants,
leases or licences given for its exploitation. These
difficult economic considerations obviously cannot
be solved here.

Moreover, the other aspects of aboriginal title
suggest that the fiduciary duty may be articulated
in a manner different than the idea of priority. This
point becomes clear from a comparison between
aboriginal title and the aboriginal right to fish for

de choisir les utilisation qui peuvent etre faites de
ces terres. sous reserve de la restriction ultime que
ces usages ne sauraient detruire la capacite de ces
terres d'assurer la subsistence des generations
futures de peuples autochtones; troisiemement. les
terres detenues en vertu d'un titre aborigene ont
une composante economique ineluctable.

La nature exclusive du titre aborigene est perti-
nente pour ce qui est du degre d'examen auquel est
soumis la mesure ou l'acte qui porte atteinte au
titre. Par exemple, si 1'obligation de fiduciaire de
la Couronne exige de dormer preseance au titre
aborigene, alors c'est 1'approche modifiee concer-
nant l'ordre de priorite que )'ai exposee darts
Gladstone qui devrait etre appliquee. II fact que le
gouvernement ddmontre eque les modalites de
repartition de la ressource ainsi que la repartition
elle-meme refletent I'interet prioritairee (au
par. 62) des ddtenteurs du titre aborigene sur les
terres visees. Par analogic avec l'arret Gladstone,
cela pourrait vouloir dire, par exemple, que les
gouvernements prennent en compte la participation
des peuples autochtones a la raise en valeur des
ressources de la Colombie-Britannique, que la con-
cession de fiefs simples pour 1'agriculture ainsi
que de baux et perms a des fins d'exploitation
forestiere ou miniere tienne compte de 1'occupa-
tion anterieure des terres visees par un titre abori-
gene. que les obstacles economiques a l'utilisation
par les autochtones de leurs terres (p. ex. le paie-
ment de droits pour 1'obtention de permis) soient
sensiblement reduits. Cette liste n'est pas complete
et n'est donnee qu'a titre indicatif. Il s'agit d'une
question qui pourrait obliger a soupeser les divers
intents concernes par les ressources en cause. 11 ne
fait aucun doute qu'il sera difficile de determiner
la valeur exacte de l'interet des autochtones daps le
territoire et des concessions, baux ou permis
accordes en vue de I'exploitation de celui-ci. II va
de soi que ces difficiles questions d'ordre econo-
rnique ne peuvent etre tranchees en 1 'espece.

En outre, les autres aspects du titre aborigene
tandem a indiquer que 1'obligation de fiduciaire
petit se manifester autrement que par 1'idea de
priorite. Ce point devient clair quand on compare
le titre aborigene at le droit ancestral de Ocher a
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food in Sparrow. First, aboriginal title encom-
passes within it a right to choose to what ends a
piece of land can be put. The aboriginal right to
fish for food. by contrast. does not contain within
it the same discretionary component. This aspect
of aboriginal title suggests that the fiduciary rela-
tionship between the Crown and aboriginal peo-
ples may be satisfied by the involvement of
aboriginal peoples in decisions taken with respect
to their lands. There is always a duty of consulta-
tion. Whether the aboriginal group has been con-
sulted is relevant to determining whether the
infringement of aboriginal title is justified. in the
same way that the Crown's failure to consult an
aboriginal group with respect to the terms by
which reserve land is leased may breach its fiduci-
ary duty at common law: Guerin. The nature and
scope of the duty of consultation will vary with the
circumstances. In occasional cases, when the
breach is less serious or relatively minor, it will be
no more than a duty to discuss important decisions
that will be taken with respect to lands held pursu-
ant to aboriginal title. Of course, even in these rare
cases when the minimum acceptable standard is
consultation, this consultation must be in good
faith. and with the intention of substantially
addressing the concerns of the abonginal peoples
whose lands are at issue. In most cases. It will be
significantly deeper than mere consultation. Some
cases may even require the full consent of an
aboriginal nation, particularly when provinces
enact hunting and fishing regulations In relation to
aboriginal lands.

Second. aboriginal title. unlike the abori ginal
right to fish for food. has an inescapably economic
aspect, particularly when one takes into account
the modern uses to which lands held pursuant to
aboriginal title can be put. The economic aspect of
aboriginal title suggests that compensation is rele-
vant to the question of justification as well, a pos-
sibility suggested in Sparrow and which I repeated
in Gladstone. Indeed, compensation for breaches

des fins alimentaires qui etait vise clans Sparrow.
Prenuerement. le titre aborigene comprend le droit
de choisir les utilisations quf peuvent etre faites
dune parcelle de territoire. A 1 ' oppose. le droit
ancestral de pecher 3 des fins alimentaires ne corn-
porte pas lc meme element discretionnaire. Cet
aspect du titre abongene indique qu'il est possible
de respecter Ies rapports de fiduciaire entre la Cou-
ronne et les peuples autochtones en faisant partici-
per les peuples autochtones 3 la prise des decisions
concernant leurs terres_ II y a toujours obligation
de consultation. La question de savoir si un groupe
autochtonc a ete consulte est pertinente pour deci-
der si 1'attefnte au titre aborigene est justifiee. au
meme titre que le fait pour la Cow-anne de ne pas
consulter un groupe autochtone au sujet des condi-
tions auxquelles des terres dune reserve sont
cedees a bail peut constituer un manquement a
l'obli gation de fiduciaire de celle-ci en common
law: Guerin. La nature et l'etendue de l'obligation
de consultation dependront des circonstances.
Occasionnellement. lorsque Ic manquement est
moms grave ou rclativement mineur. it ne s'agira
de Tien de plus que la simple obligation de discuter
des decisions importantcs qui seront prises au sujet
des terres detenucs en vertu d'un titre aborigine.
Evidemment. meme clans les fares cas oil la norme
minimale acceptable est la consultation. celle-ci
doit titre menee de bonne foi. clans I'intention de
tenir compte reellement des preoccupations des
peuples autochtones dont les terres sont en jeu.
Darts la plupart des cas. l'obligation exigera beau-
coup plus qu'une simple consultation. Certaines
situations pourralent meme exiger l'obtention du
consentement dune nation autochtone. parnculie-
rement lorsque des provinces prennent des regle-
ments de chasse et de peche visant des territoires
autochtones.

Deuxiemement. contrairement au droit ancestral
de pecher 3 des fins alimentaires. le titre aborigene
a inevitablement une dimension econornique. parti-
culierement quand on bent compte des utilisations
qui peuvent titre faites aujourd'hui des terres dete-
nues en vertu d'un titre aborigene. La dimension
economique du titre aborigine montre que I'in-
demnisation est egalement un facteur pertinent A
I'egard de la question de la justification. possibilite
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of fiduciary duty are a well-established part of the
landscape of aboriginal rights: Guerin. In keeping
with the duty of honour and good faith on the
Crown. fair compensation will ordinarily be
required when aboriginal title is infringed. The
amount of compensation payable will vary with
the nature of the particular aboriginal title affected
and with the nature and severity of the infringe-
ment and the extent to which aboriginal interests
were accommodated. Since the issue of damages
was severed from the principal action. we received
no submissions on the appropriate legal principles
that would be relevant to determining the appropri-
ate level of compensation of infringements of
aboriginal title. In the circumstances, it is best that
we leave those difficult questions to another day.

D. Has a claim to self-government been made out
by the appellants?

In the courts below, considerable attention was
given to the question of whether s. 35(1) can pro-
tect a right to self-governments and if so. what the
contours of that right are. The errors of fact made
by the trial judge, and the resultant need for a new
trial. make it impossible for this Court to deter-
mine whether the claim to self-government has
been made out. Moreover, this is not the right case
for the Court to lay down the legal principles to
guide future litigation. The parties seem to have
acknowledged this point, perhaps implicitly, by
giving the arguments on self-government much
less weight on appeal. One source of the decreased
emphasis on the right to self-government on appeal
is this Court's judgment Pamajewon. There, I held
that rights to self-government, if they existed, can-
not be framed in excessively general terms. The
appellants did not have the benefit of my judgment
at trial. Unsurprisingly, as counsel for the
Wet'suwet'en specifically concedes, the appellants
advanced the right to self-government in very

evoquee dens ranee Sparrow et que j'ai rein tee
daps Gladstone. De fait, l'indenuusauon des man-
quements h 1'obiiganon de fiduciaire est tin aspect
Bien etabli du domaine des droits ancestraux: Gue-
rin. Conformement a ('obligation de la Couronne
d'agir de bonne foi et honorablement. it sera gerre-
ralement necessaire de verser tine juste indemnitd
en cas d'attei tea un titre abongene. Le montant
de 1'indemnite payable variera en fonction de la
nature du titre aborigene touche, de la nature et de
In gravite de l'atteinte et de In mesure dens laqueile
les interets des autochtones ont ete pris en compte.
Comore la question des dommages-intdrets a did
dissocide de faction principale, aucune observa-
tion ne nous a ete presentee relativement aux pnn-
cipes juridiques appropriias qui seraient pertinents
pour determiner 1'indemnite qui devrait etre versee
pour les atteintes au titre aborigene. Dans les cir-
constances. i1 est preferable que noun attendions
une acme occasion pour examiner ces questions
complexes.

D. Les appelants ont-ils etabli le biers fonds de
Leta revendication de 1'autonomie gouverne-
mentale?

Devant les juridictions infdrieures. on s'est lon-
guement attarde a la question de savoir si le
par. 35(1) peut proteges le droit a l'autonomie gou-
vernementale et. dens 1'affirmative, quell sont les
contours de ce droit. En raison des erreurs de fait
commises par le juge de premiere instance, et de la
ndcessite de tenir un nouveau proces qui en a
decoule. it est impossible pour notre Cour de deci-
der si le bien-fondd de la revendicauon de l'auto-
nomie gouvernementale a erg etabli. Dc plus. it ne
s'agit pas d'un cas qui se prete $ la formulation par
la Cour des principes juridiques devant guider
I' instruction d'autres affaires. Les parties semblent
avoir reconnu ce point. peut-etre implicitement. en
accordant beaucoup moms d'importance en appel
aux arguments relatifs a 1'autonomie gouveme-
mentale. L'arret Pamajewon de noire Cour est tine
raison pour laquelle une moms grande importance
a dtd attachee au droit a l'autonomie gouvernemen-
tale en appeL Dane cet arret j'ai conclu que les
droits relatifs a 1'autonomie gouvernementale, s'ils
existent. ne peuvent pas Ore exprimes en tenses
excessivement generalize Au moment du procds.
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broad terms. and therefore in a manner not cogni-
zable under s. 35(1).

The broad nature of the claim at trial also led to
a failure by the parties to address many of the diffi-
cult conceptual issues which surround the recogni-
tion of aboriginal self-government. The degree of
complexity involved can be gleaned from the
Report of the Royal Commission on Aboriginal
Peoples, which devotes 277 pages to the issue.
That report describes different models of self-
govemment, each differing with respect to their
conception of territory, citizenship, jurisdiction,
internal government organization, etc. We received
little in the way of submissions that would help us
to grapple with these difficult and central issues.
Without assistance from the parties. it would be
imprudent for the Court to step into the breach. In
these circumstances, the issue of self-government
will fall to be determined at trial.

E. Did the province have the power to extinguish
aboriginal rights after 1871, either under its
own jurisdiction or through the operation of
s. lib of the Indian Act!

(1) Introduction

For aboriginal rights to be recognized and
affirmed by s. 35(1), they must have existed in
1982. Rights which were extinguished by the sov-
ereign before that time are not revived by the pro-
vision. In a federal system such as Canada's, the
need to determine whether aboriginal rights have
been extinguished raises the question of which
level of government has jurisdiction to do so. In
the context of this appeal. that general question
becomes three specific ones. First, there is the
question whether the province of British Colum-
bia, from the time it joined Confederation in 1871,
until the entrenchment of s. 35(1) in 1981 had the

les appelants n'avaient evidemment pas pris con-
naissance de mon jugement daps cet arret rendu
ulterieurement II n'est done pas etonnant. comme
1'admet explicitement 1'avocat des Wet'suwet'en,
que ies appelants aient plaide le droit 1'autono-
mie gouvernementale en termes tres generaux et,
par consequent. d'une maniere incompatible avec
le par. 35(1).

Le caractere general de la revendication presen-
tee au proces a egalement fait en sorte que les par-
ties n'ont pas aborde bon nombre des difficiles
questions conceptuelles que souleve la reconnais-
sance de 1'autonomie gouvemementale des autoch-
tones. Lc Rapport de la Commission royale sur les
peuples autochtones, qui consacre 304 pages a
cette question, donne une bonne Wee de sa com-
plexite. Ce rapport presente divers modeles d'auto-
nomie gouvemementale, tons differents les uns des
autres, notamment en ce qui conceme le territoire,
la citoyennete, la competence et l'organisation
gouvemementale interne. On nous a presence pen
d'observations propres a nous aider a resoudre ces
questions fondamentales et difficiles. Sans l'aide
des parties, it serait imprudent pour la Cow de
s'avancer sur ce terrain. Dans ces circonstances. la
question de I' autonomie gouvernementale sera
tranchee an proses.

E. La province avait-elle, apres 1871, le pouvoir
d 'eteindre des droits ancestraux soit par I'exer-
cice de sa propre competence soit par l ' effet de
rare 88 de la Loi sur les Indiens?

(I) Introduction

Pour qu'un droit ancestral snit reconnu et con-
fame par le par. 35(1), it devait exister en 1982.
Cette disposition ne fait pas revivre des droits qui
avaient ete eteints par le souverain avant cette date.
Dans un regime federal comtne celui qui existe au
Canada. la necessite de determiner si des droits
ancestraux ont ete eteints oblige a se demander
lequel des niveaux de gouvernement a competence
pour le faire. Dans le contexte du present pourvoi.
cette question generate se subdivise en trois ques-
tions particulieres. Premierement.11 y a la question
de savoir si la province de la Colombie-
Britannique. depths son entree da ps la federation
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jurisdiction to extinguish the rights of aboriginal
peoples, including aboriginal title. in that prov-
ince. Second, if the province was without such
jurisdiction. another question arises - whether
provincial laws which were not in pith and sub-
stance aimed at the extinguishment of aboriginal
rights could have done so nevertheless if they were
laws of general application. The third and final
question is whether a provincial law, which could
otherwise not extinguish aboriginal rights, be
given that effect through referential incorporation
by s. 88 of the Indian Act.

(2) Primary Jurisdiction

Since 1871, the exclusive power to legislate in
relation to "Indians, and Lands reserved for the
Indiens" has been vested with the federal govern-
ment by virtue of s. 91(24) of the Constitution Act,
1867. That head of jurisdiction. in my opinion.
encompasses within it the exclusive power to
extinguish aboriginal rights, including aboriginal
title.

"Lands reserved for the Indians"

I consider the second part of this provision first,
which confers jurisdiction to the federal govern-
ment over "I.anrs reserved for the Indians". The
debate between the parties centred on whether that
part of s. 91(24) confers jurisdiction to legislate
with respect to aboriginal title. The province's
principal submission is that "Lands reserved for
the Indians" are lands which have been specifically
set aside or designated for Indian occupation. such
as reserves. However, I must reject that submis-
sion, because it flies in the face of the judgment of
the Privy Council in St. Catherine's Milling. One
of the issues in that appeal was the federal jurisdic-
tion to accept the surrender of lands held pursuant
to aboriginal title. It was argued that the federal
government, at most, had jurisdiction over "Indian
Reserves". Lord Watson, speaking for the Privy
Council, rejected this argument. stating that had
the intention been to restrict s. 91(24) in this way,

en 1871 jusqu'3 la constitutionnalisation du
par. 35(1) en 1982. avait competence pour etein-
the, dans la province, Ies droits des peoples
autochtones, y compris le titre aborigene. Deuxie-
mement, si elle n'avait pas competence pour le
faire, it faut alors se demander si les lois provin-
ciales qui ne visaient pas, de par leur essence
metre, a eteindre des emits ancestraux ont quand
m@me pu le faire si elles dtaient des lois d'applica-
tion generate. La troisi@me et derriere question
consiste h decider si une loi provinciale qui ne
pourrait par ailleurs pas eteindre des droits ances-
traux pourrait se voir reconnaitre cet effet par
incorporation par renvoi en application de fart 88
de la Loi sur les Indiens.

(2) Competence principale

Depuis 1871. le pouvoir exclusif de tegiferer sur
ales Indiens et les terres reservees aux Indiense
appartient au gouvemement federal en vertu du
par. 91(24) de la Loi constitutionnelle de 1867. Ce
chef de competence colupaend, salon moi, le pou-
voir exclusif d'eteindre les droits ancestraux, y
compris le titre aborigen.

((Les terres reservees aux Indiense

Je vais d'abord examiner la deuxidme partie de
cette disposition. c'est-a-dire celle qui attribue au
gouvernement federal competence sur les ((terres
reservees aux Indiense. Le ddbat entre les parties a
porte sur la question de savoir si cette partie du
par. 91(24) confere le pouvoir de ic^gif&cr relative-
ment au titre aborignne. Le principal argument
invoqud par la province est que les ((terms rdser-
vees aux Indiense sont des terres qui ont eta
expressdment raises de cOtd ou designees pour etre
occupees par les Indiens, par exemple les reserves.
Je dais toutefois re jeter cet argument parce qu'il va

1'encontre du jugement rendu par le Conseil
privd dens l'affaire St. Catherine's Milling. L'une
des questions en litige dens ce pourvoi concernait
le pouvoir du gouvernement federal d'accepter la
cession de terres ddtenues en vertu d'un litre abori-
gene. On prdtendait que le gouvemement federal
avait tout au plus competence sur les ((reserves
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specific language to this effect would have been
used. He accordingly held that (at p. 59):

... the words actually used are, according to their natu-
ral meaning, sufficient to include all lands reserved,
upon any terms or conditions. for Indian occupation.

Lord Watson ' s reference to "all lands" encom-
passes not only reserve lands. but lands held pursu-
ant to aboriginal title as well. Section 91(24), in
other words. carries with it the jurisdiction to legis-
late in relation to aboriginal title. It follows, by
implication, that it also confers the jurisdiction to
extinguish that title.

The province responds by pointing to the fact
that underlying title to lands held pursuant to
aboriginal title vested with the provincial Crown
pursuant to s. 109 of the Cv utitutiun Act, 1867. In
its submission. this right of ownership carried with
it the right to grant fee simples which, by implica-
tion. extinguish aboriginal title, and so by negative
implication excludes aboriginal title from the
scope of s. 91(24). The difficulty with the prov-
ince's submission is that it fails to take account of
the language of s. 109, which states in part that

109. All Lands, Mines, Minerals, and Royalties
belonging to the several Provinces of Canada . . . at the
Union ... shall belong to the several Prov-
inces ... subject to any Trusts existing in respect
thereof. and to any Interest other than that of the Prov-
ince in the same.

Although that provision vests underlying title in
provincial Crowns, it qualifies provincial owner-
ship by making it subject to the "any Interest other
than that of the Province in the same". In St.
Catherine's Milling, the Privy Council held that
aboriginal title was such an interest, and rejected
the argument that provincial ownership operated as
a limit on federal jurisdiction. The net effect of that
decision. therefore. was to separate the ownership
of lands held pursuant to aboriginal title from
jurisdiction over those lands. Thus, although on
surrender of aboriginal title the province would

indiennese_ S'exprimant au nom du Conseil prise.
Lord Watson a rejete cet argument declarant que si
le legislateur avait voulu limiter le par. 91(24) de
cette facon, ii 1'aurait dit en termes expres. Lord
Watson a donc statue ainsi (a la p. 59):

[TRADUCTTONI . . . les mots employes dens les faits sont,
d'apris leer seas nature', suffisants pour englober tomes
les terres qui sent reservees, a quelque condition que ce
soit, pour etre occupies par les Indiens.

L'expression etoutes les terres e utilisee par lord
Watson englobe non seulement Ies terres des
reserves, ma's aussi celles detentes en vertu d'un
titre aborigene. En d'autres termes, le par. 91(24)
accorde le pouvoir de legiferer relativement an
titre aborigine. Il s'ensuit, par implication. qu 'il
accorde egalement le pouvoir d'eteindre ce titre.

La province a repondu en faisant remarquer que
le titre sous-jacent sur les terres detenues en vertu
d'un titre aborigine a ete attribue h la Couronne
provinciale par fart. 109 de la Loi constitution-
nelle de 1867. Selon la province, ce droit de pro-
priete emportait le droit d'accorder des fiefs sim-
ples eteignant par implication le titre aborigene. et
it a donc pour consequence d'exclure le titre abori-
gene de la portee du par. 91(24). Le probleme que
pose cet argument de la province est qu'il rte tient
pas compte du texte de fart. 109, qui dit en pantie
ce qui suit

109. Les tennis, mines, mineraux et relevances appar-
tenant aux diffdrentes provinces du Canada [...] lore do

l'Union [...) appartiendront aux differentes provinces
[...1 sous reserve des fiducies existantes et de tout inte-
ret autre que celui de la province a cet egard.

Metre si cette disposition accorde aux couronnes
provinciales le titre sous-jacent. elle limite ce droit
de propriete provincial en le subordonnant h etout
interet autre que celui de la province h cet egard».
Dans Parret St. Catherine ' s Milling, le Conseil
prise a statue que le titre aborigine constituait un
tel interet et a rejete 1'argument selon lequel le
droit de propriete des provinces avait pour effet de
limiter la competence du gouvemement federal.
Concretement, cet arret a donc eu pour effet de dis-
socier le droit de propriete relatif aux tents d6te-
nues en vertu d'un titre aborigine de la compe-

n
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take absolute title, jurisdiction to accept surrenders
lies with the federal government. The same can be
said of extinguishment - although on extinguish-
ment of aboriginal title, the province would take
complete title to the land, the jurisdiction to extin-
guish lies with the federal government.

I conclude with two remarks. First, even if the
point were not settled, I would have come to the
same conclusion. The judges in the court below
noted that separating federal jurisdiction over Indi-
ans from jurisdiction over their lands would have a
most unfortunate result - the government vested
with primary constitutional responsibility for
securing the welfare of Canada's aboriginal peo-
ples would find itself unable to safeguard one of
the most central of native interests - their interest
in their lands. Second, although the submissions of
the parties and my analysis have focussed on the
question of jurisdiction over aboriginal title, in my
opinion, the same reasoning applies to jurisdiction
over any aboriginal right which relates to land. As
I explained earlier. Adams clearly establishes that
aboriginal rights may be tied to land but neverthe-
less fall short of title. Those relationships with the
land, however. may be equally fundamental to
aboriginal peoples and, for the same reason that
jurisdiction over aboriginal title must vest with the
federal government, so too must the power to leg-
islate in relation to other aboriginal rights in rela-
tion to land.

"Indians"

The extent of federal jurisdiction over Indians
has not been definitively addressed by this Court
We have not needed to do so because the sires of
federal legislation with respect to Indians, under
the division of powers, has never been at issue.
The cases which have come before the Court under

tence excrete a regard -de cos terres. Par
consequent. meme si la province obtient un titre
absolu en cas de cession d'un titre aborigine, le
pouvoir d'accepter les cessions appartient au gou-
vemement federal. La meme affirmation peut titre
faite au sujet de l'extinction: meme si la province
obtient un titre absolu sur les terres visees au
moment de I'extinction d'un titre aborighne, le
pouvoir d'eteindre ce titre appartient au gouverne-
ment federal.

Je termine par deux remarques. Premiirement,
meme si ce point n'avait pas ete tranche, je semis
parvenu a la meme conclusion. Les juges de la
juridiction inferieure ont souligne que le fait de
dissocier la competence du gouvemement federal a
regard des Indiens et sa competence a regard des
terres indiennes pmduirait un re sultat tees regret-
table: en effet, comme le gouvernement federal est
invest par la Constitution de la responsabilite prin-
cipale de garantir le bien-titre des peuples autoch-
tones du Canada, it se verrait dans l'impossibilite
de proteger I'un des droits les plus fondamentaux
des autochtones - savoir leur droit a leurs tents.
Deuxiemement, metre si les observations des par-
ties et mon analyse etaient axes sur la question de
la competence a regard du tire aborigine, je suis
d'avis que le meme raisonnement s'applique a la
competence a regard de tout droit ancestral se rap-
portant a des terres. Comme je 1'ai explique prece-
demment, 1' arret Adams a clairement etabli que des
droits ancestraux peuvent titre rattachCs it un tern-
Wire sans constituer un titre. Cependant, ces divers
rapports avec un territoire peuvent titre tout aussi
fondamentaux pour ies peuples autochtones et.
pour la meme raison it dolt titre investi de la com-
petence a regard du titre aborigine. le gouveme-
ment federal doit titre investi du pouvoir de legife-
rer sur les autres droits ancestraux se rapportant au
territoire.

Les Indiens"

Notre Cour ne s'est pas prononcde definitive-
ment sur 1'etendue de la competence du gouverne-
rnent f6d6ral a 1'6gard des Indicns. Elk n'a pas eu
besoin de le faire parce que la validite des disposi-
tions federales concernant les Indiens. (inns le con-
texte du partage des pouvoirs. n'a jamais ete en
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s. 91(24) have implicated the question of jurisdic-
tion over Indians from the other direction -
whether provincial laws which on their face apply
to Indians intrude on federal jurisdiction and are
inapplicable to Indians to the extent of that intru-
sion. As I explain below, the Court has held that
s. 91(24) protects a "core" of Indianness from pro-
vincial intrusion. through the doctrine of interjuris-
dictionai immunity.

It follows, at the very least, that this core falls
within the scope of federal jurisdiction over Indi-
ans. That core. for reasons I will develop, encom-
passes aboriginal rights. including the rights that
are recognized and affirmed by s. 35(1). Laws
which purport to extinguish those rights therefore
touch the core of Indianness which lies at the heart
of s. 91(24), and are beyond the legislative compe-
tence of the provinces to enact. The core of Indian-
ness encompasses the whole range of aboriginal
rights that are protected by s. 35(1)_ Those rights
include rights in relation to land: that part of the
core derives from s. 91(24)'s reference to "Lands
reserved for the Indians". But those rights also
encompass practices, customs and traditions which
are not tied to land as well: that part of the core can
be traced to federal jurisdiction over "Indians".
Provincial governments are prevented from legis-
lating in relation to both types of aboriginal rights.

(3) Provincial Laws of General Application

The vesting of exclusive jurisdiction with the
federal government over Indians and Indian lands
under s. 91(24), operates to preclude provincial
laws in relation to those matters. Thus, provincial
laws which single out Indians for special treatment
are ultra vires. because they are in relation to Indi-
ans and therefore invade federal jurisdiction! see
R. v. Sutherland, [1980] 2 S.C.R. 451. However, it

cause. Les affaires qui ont ete suurruses a la Cow
relativement au par. 91(24) ont Outfit souleve la
question de la competence a regard des Indiens du
point de vue oppose: c'est-a-dire en posant la ques-
tion de savoir si des Lois provinciales qui, a pre-
miere vue. s'appliquent aux Indiens, empietent sur
la competence du gouvemement federal, et si ces
lois sont inapplicables aux Indiens clans la mesure
de cet empietement. Comme je 1'cxplique plus
loin. la Cow a statue que, par le principe de l'ex-
clusivite des competences. le par. 91(24) protege
l' <essentiele de la quidditd indienne, ou indianite,
contre les empietements provinciaux.

11 s'ensuit. a tout le moms, que l'essentiel de
l'indianite releve de la competence du federal sur
les Indiens. Pour des raisons que je vais exposer.
I'essentiel de l'indiarute englobe les droits ances-
traux, y compris les droits reconnus et confirmr s
par le par. 35(1). Les lois censees eteindre ces
droits portent done atteinte a 1'essentiel de 1'india-
nitd qui est au cceur du par. 91(24), et elles outre-
passent la competence legislative des provinces.
L'essentiel de 1'indianitd englobe toute la gamme
des droits ancestraux proteges par le par. 35(1).
Ces droits comprennent les droits se rapportant a
un territoire: cette partie de l'essentiel de l'india-
nitd ddcoule de la reference aux « terres rdservdes
aux Indiens» au par. 91(24). Cependant, ces droits
comprennent egalement les coutumes, pratiques et
traditions qui ne se rattachent pas a un territoire:
cette partie de l'essentiel de l'indianite decoule de
la competence du federal a regard des eIndiense.
II est interdit aux gouvernements provinciaux de
faire des leis portant sur ces deux types de droits
ancestraux.

(3) Lois provinciales d'application generale

Le fait que le gouvernement federal soit investi.
en vertu du par. 91(24), de la competence exclu-
sive a regard des Indiens et des terres rdservdes
aux Indiens a pour effet d'empt cher l'e diction de
lois provinciales sur ces questions. Par consequent.
les lois provmciales qui visent a imposer un traite-
rnent special aux Indiens sont inconstitutionnelles
parce qu'elles se rapportent aux Indiens et empie-
tent done sur la competence du federal: voir R. c.
Sutherland. [1980] 2 R.C.S. 451. Toutefois. it

vie
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is a well-established principle that (Four B Manu-
facturing Ltd.. supra, at p. 1048):

The conferring upon Parliament of exclusive legisla-
tive competence to make laws relating to certain classes
of persons does not mean that the totality of these per-
sons' rights and duties comes under primary federal
competence to the exclusion of provincial laws of gen-
eral application.

In other words, notwithstanding s. 91(24), provin-
cial laws of general application apply proprio
vigore to Indians and Indian lands. Thus, this Court
has held that provincial labour relations legislation
(Four B) and motor vehicle laws (R. v. Francis.
[19881 1 S.C.R. 1025), which purport to apply to
all persons in the province, also apply to Indians
living on reserves.

What must be answered, however, is whether
the same principle allows provincial laws of gen-
eral application to extinguish aboriginal rights. I
have come to the conclusion that a provincial law
of general application could not have this effect.
for two reasons. First, a law of general application
cannot, by definition, meet the standard which has
been set by this Court for the extinguishment of
aboriginal rights without being ultra vires the
province. That standard was laid down in Sparrow,
supra, at p. 1099, as one of "clear and plain"
intent. In that decision, the Court drew a distinc-
tion between laws which extinguished aboriginal
rights. and those which merely regulated them.
Although the latter types of laws may have been
"necessarily inconsistent" with the continued exer-
cise of aboriginal rights, they could not extinguish
those rights. While the requirement of clear and
plain intent does not, perhaps. require that the
Crown "use language which refers expressly to its
extinguishment of aboriginal rights " (Gladstone.
supra, at para. 34), the standard is still quite high.
My concern is that the only laws with the suffi-
ciently clear and plain intention to extinguish
aboriginal rights would be laws in relation to Indi-
ans and Indian lands. As a result. a provincial law
could never, proprio vigore, extinguish aboriginal

existe un principe bien etabli scion lequel (Four B
Manufacturing Ltd.. prdcitd. h la p. 1048):

L'attribution au Parlement de la competence legisla-
tive exclusive de faire des lots relatives h certaines cate-
gories de personnes ne signifie pas que la totalite des
droits et obligations de ces personnes releve de la com-
petence federale principale a !'exclusion des lois provm-
ciales d'application generale.

En d 'autres tenses. malgre le par. 91(24), les Lois
provinciales d'application generale s'appliquent
proprio vigore (d'elles-mettles) aux Indiens et aux
terres indiennes. Ainsi, noire Cour a statue que les
lois provinciales sur les relations de travail (Four
B) et les lois sur les vehicules h moteur (R. c.
Francis, [1988] 1 R.C.S. 1025), qui sont censees
s'appliquer a toutes les personnes dans la province,
s'appliquent egalement aux Indiens qui vivent dans
des reserves.

II faut toutefois repondre a la question de savoir
si ce mane principe autorise !'extinction de droits
ancestraux par des lois provinciales d 'application
generate. Je sins arrive a la conclusion qu'une loi
provinciale d'application generale ne peut pas
avoir cet effet, et ce pour deux raisons. Premiere-
ment, par definition, use loi provinciale d'applica-
tion generale ne peut pas, sans etre ultra vires, res-
pecter la nortne qui a dtd etablie par noire Cour a
regard de !'extinction des droits ancestraux. Cette
norme, qui a etc dnoncee dans Sparrow, precite, a
la p. 1099. est celle de !'intention «claire et
expresses. Dans cet arret, la Cour a dtabli une dis-
tinction entre les regles de droit qui eteignent des
droits ancestraux et celles qui se boment a les
reglementer. Quoique des rt gles de droit appane-
nant a cette deuxieme categoric aient pu titre
enecessairement incompatibles>, avec 1'exercice
continu de denim ancestraux. cites ne pouvaient pas
eteindre ces droits. Mane si !'obligation de mani-
fester une intention claire et expresse n'exige peut-
etre pas que le gouvernement ((utilise des mots fai-
sam explicitement etat de !'extinction de drolts
ancestrauxa (Gladstone, precite, au par. 34), la
norme est ndanmoins tres dlevde. Le probleme que
je vois est que les seules regles de droit capables
d'exprimer use intention suffisamment claire et
expresse d'eteindre des droits ancestraux seraient
des regles de droit ayant trait aux Indiens et aux
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rights. because the intention to do so would take
the law outside provincial jurisdiction.

Second. as I mentioned earlier. s. 91(24) pro-
tects a core of federal jurisdiction even from pro-
vincial laws of general application. through the
operation of the doctrine of interjurisdictional
immunity. That core has been described as matters
touching on "Indianness' or the "core of Indian-
ness" (Dick, supra. at pp. 326 and 315; also see
Four B, supra, at p. 1047 and Francis. supra. at
pp. 1028-29). The core of Indianness at the heart
of s. 91(24) has been defined in both negative and
positive terms. Negatively, it has been held to not
include labour relations (Four B) and the driving
of motor vehicles (Francis). The only positive for-
mulation of Indianness was offered in Dick. Speak-
ing for the Court. Beetz J. assumed, but did not
decide, that a provincial hunting law did not apply
proprio vigore to the members of an Indian band to
hunt and because those activities were "at the cen-
tre of what they do and what they are" (at p 320)_
But in Van der Peer. I described and defined the
aboriginal rights that are recognized and affirmed
by s. 35(1) in a similar fashion. as protecting the
occupation of land and the activities winch are
integral to the distinctive aboriginal culture of the
group claiming the right. It follows that aboriginal
rights are part of the core of Indianness at the heart
of s. 91(24). Prior to 1982. as a result. they could
not be extinguished by provincial laws of general
application.

(4) Section 88 of theIndian Act

Provincial laws which would otherwise not
apply to Indians proprio vigore. however. are
allowed to do so by s. 88 of the Indian Act, which
incorporates by reference provincial laws of gen-

terres indiennes. En consequence, une regic de
droit provinciale ne pourrait jamais eteindre d'elle-
meme des droits ancestraux, puisque 1'existence de
cette intention aurait pour effet d'exclure cette
regle de la competence de la province.

Deuxiemement. comme je l'ai mentionne plus
tat. le par. 91(24) protege I'essentiel de la compd-
tence du federal, mime contre les leis provinciales
d'application generale. par 1'application du prin-
cipe de l'exclusivite des competences. I1 a etc dit
que ces elements essentieis se rapportent a des
questions touchant a la equiddite indiennee ou au
,,fondement mime de la quiddite indiennee (Dick.
prdcite. aux pp. 326 et 315; von- aussi Four B. pre .
cite. 3 la p. 1047 et Francis. precite. aux pp. 1028
et 1029). On a defini I'essentiel de 1'indianite qui
est an creur du par. 91(24) en disant ce qu 'il est et
en disant ce qu'il n'est pas. Dans des exemples de
cette dernidre situation. on a statue que I'essentiel
de l'indianite ne comprenait pas les relations de
travail (Four B) ni la conduite de vdhicules a
moteur (Francis). Le seul exemple concret d'india-
nite a etc donne clans 1'arret Dick. S'exprimant an
nom de Is Cour. le juge fieetz a tenu pour acquis.
sans toutefois se prononcer sur la question. qu'une
loi provinciale en matiere de chasse ne s'appiiquait
pas d'elle-mime aux membres d'une bande
indienne lorsqu°ils chassent parce que ces activitts
etaient eau cceur mime de leur existence et de leur
etree (a la p. 320). Dam Van der Peer. toutefois,
j'ai decrit et defini les droits ancestratnt reconnus
et connrmes par le par. 35(1) d'une maniere ana-
logue. c'est-a-dire comme des droits protegeant
1'occupation des terres et les activites qui font par-
tie integrante de la culture distinctive autochtone
du groupe qui revendique le droit. II s'ensuit que
les droits ancestraux font pantie de I'essentiel de
l'indianite qui est au mu: du par. 91(24). Par con-
sequent. avant 1982. ces droits ne pouvaient pas
titre eteints par des lois provinciales d'application
generale.

(4) L'article 88 de laLoi sur les Indiens

Cependant. des regles de droit provinciales qui
autrement ne s'appliqueraient pas d'elles-mimes
aux Indiens peuvent le faire par 1'effet de fart 88
de la Loi sur les Indiens. qui incorpore par renvoi
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oral application: Dick. supra. at pp. 326-27; Der--
rickson v. Derrickson, [1986] 1 S.C.R. 285, at
p. 297; Francis. supra. at pp. 1030-31. However. it
is important to note. in Professor Hogg 's words.
that s. 88 does not "invigorate" provincial laws
which are invalid because they are in relation to
Indians and Indian lands (Constitutional Law of
Canada (3rd ed. 1992), at p. 676; also see Dick,
supra, at p. 322). What this means is that s. 88
extends the effect of provincial laws of general
application which cannot apply to Indians and
Indian lands because they touch on the Indianness
at the core of s. 91(24). For example, a provincial
law which regulated hunting may very well touch
on this core. Although such a law would not apply
to aboriginal people proprio vigore, it would still
apply through s. 88 of the Indian Act, being a law
of general application_ Such laws are enacted to
conserve game and for the safety of all.

The respondent B.C. Crown argues that since
such laws are infra vires the province, and applica-
ble to aboriginal persons. s. 88 could allow provin-
cial laws to extinguish aboriginal rights. I reject
this submission, for the simple reason that s. 88
does not evince the requisite clear and plain intent
to extinguish aboriginal rights. The provision
states in full:

88. Subject CO the terms of any treaty and any other
Act of Parliament, all laws of general application from
time to time in force in any province are applicable to
and in respect of Indians in the province, except to the
extent that those laws are inconsistent with this Act or
any order, rule, regulation or by-law made thereunder,
and except to the extent that those laws make provision
for any matter for which provision is made by or under
this Act.

I see nothing in the language of the provision
which even suggests the intention to extinguish
aboriginal rights. Indeed, the explicit reference to
treaty rights m s. 88 suggests that the provision

les lois provinciales d'application gdntralc: Dick,
precite, aux pp. 326 et 327; berrickson c. Der-
rickson, [1986] 1 R.C.S. 285. A la p. 297; Francis.
precite. aux pp. 1030 et 1031. Toutefois. it est
important de souligner. clans les mots du profes-
seur Hogg, que i'art 88 ne [TRADUCTION] erevi-
gore,' pas des rigles de droit provinciales qui sons
invalides parce qu'elles se rapportent aux Indiens
et aux terres indiennes (Constitutional Law of
Canada (3e ed. 1992). A la p. 676: voir aussi Dick.
precite. A la p_ 322). Ce que cela vein dire, c'est
que 1'art. 88 etend I'effet des Iois provinciales
d'application generate qui ne sauraient autrement
s'appliquer aux Indiens et aux terres indiennes
parce qu'elles touchent a la quiddite indienne qui
est au cceur du par. 91(24). Par exemple, une regie
de droit provinciale reglementant la chasse petit
tri's bien affecter ce fondement Mime si tine telle
loi ne s'appliquait pas d'elle-mime aux peuples
autochtones, elle le ferait neanmoins sous 1 'effet de
fart. 88 de la Loi sur les Indiens. en tant que 1oi
d'application generale. De telles lois sont adoptees
pour la conservation du gibier et pour assurer la
securite de toes.

La province intimee pretend que, comme Les
provinces ont le pouvoir d'adopter de telles lois et
que celles-ci sont applicables aux autochtones,
fart. 88 pourrait autoriser ('extinction de droits
ancestraux par des regles de droit provinciales. Je
rejette cet argument pour la simple raison que I'in-
tention clairc ct cxpressc require pour i'extinction
de droits ancestraux ne ressort pas de 1'art. 88.
Cette disposition est redigee ainsi:

88. Sous reserve des dispositions de quelque uaite et
de quelque autre loi fdderale, mutes Ies lois d'applica-
tion gendrale et en vigueur dans tine province sons appli-
cables aux indiens qui s'y trouvent et a leer egard, sauf
dens la mesure oil ces lois sont incompatibles aver la
presente loi ou quelque arrete, ordonnance, regle, regle-
ment ou reglement administratif pris sous son regime, et
sauf dans la mesure oit ces Lois condennent des disposi-
tions sur route question prevue par la presente loi ou
sous son regime.

Selon moi. it n'y a rien daps le texte tie cette dispo-
sition qui suggere mime 1'intention d'eteindre des
droits ancestraux. De fait. i'allusion explicite aux
droits issus de traites a fart 88 indique que cette
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was clearly not intended to undermine aboriginal
rights.

VI. Conclusion and Disposition

For the reasons I have given above. I would
allow the appeal in pan. and dismiss the cross-
appeal. Reluctantly, I would also order a new trial.

I conclude with two observations. The first is
that many aboriginal nations with territorial claims
that overlap with those of the appellants did not
intervene in this appeal. and do not appear to have
done so at trial. This is unfortunate. because deter-
minations of aboriginal title for the Gitksan and
Wet'suwet'en will undoubtedly affect their claims
as well. This is particularly so because aboriginal
title encompasses an exclusive right to the use and
occupation of land. i.e.. to the exclusion of both
non-aboriginals and members of other aboriginal
nations. It may, therefore, be advisable if those
aboriginal nations intervened in any new litigation.

Finally, this litigation has been both long and
expensive, not only in economic but in human
terms as well. By ordering a new trial. I do not
necessarily encourage the parties to proceed to liti-
gation and to settle their dispute through the
courts. As was said in Sparrow, at p. 1105. s. 35(1)
"provides a solid constitutional base upon which
subsequent negotiations can take place". Those
negotiations should also include other aboriginal
nations which have a stake in the territory claimed.
Moreover, the Crown is under a moral, if not a
legal. duty to cuter into and conduct those negotia-
tions in good faith. Ultimately. it is through negoti-
ated settlements, with good faith and give and take
on all sides. reinforced by the judgments of this
Court, that we will achieve what I stated in Vander
Peet, supra. at para. 31, to be a basic purpose of
s. 35(1) - "the reconciliation of the pre-existence

disposition nest manifestemenL pas censee porter
atteinte aux droits ancestraux.

VI. Conclusion et dispositif

Pour les motifs que je viens d'exposer. je suis
d'avis d'accueillir le pourvoi en pantie et de rejeter
le pourvoi incident. A regret. j'ordonnerais egale-
ment la tenue d'un nouveau proces.

Je vais conclure par deux observations. En pre-
mier lieu, de nombrcuscs nations autochtones dont
les revendications territoriales chevauchent celles
des appelants ne sont pas intervenues clans le pre-
sent pourvoi et ne paraissent pas l'avoir fait en pre-
miere instance. Cette situation est malheureuse
parce que les decisions relatives au titre aborigine
des Gitksan et des Wet'suwet'en auront indubita-
blement un effet sur les revendications de ces
autres nations autochtones, particulierement en rai-
son du fait que le titre aborigene comprend le droit
exclusif d'utiliser et d'occuper des terres. c'est-a-
dire de le faire a 1'exclusion des non-autochtones
et des membres d'autres nations autochtones. Par
consequent. peut-tire serait-il souhaitable que ces
auues nations autochtones interviennent dans une
nouvelle instance.

En second lieu. la presente affaire a etc longue
et cofiteuse. non seulernent sur le plan financier
mais aussi sur le plan hutnain. En ordonnant la
tenue d'un nouveau proces. je n'encourage pas
rrecessairement lea panics a introduire une instance
et a regler leur differend devant les tribunaux.
Comme it a ete dit dans Sparrow. a la p. 1105. le
par. 35(1) «procure [.. .1 un fondement constitu-
tionnel solide a partir duquel des negociations ulte-
rieures peuvent ttre entreprises». Devraient egale-
ment participer a ces negociations les autres
nations autocntones qui ont un interet clans le tern-
tone revendique. En outre. la Couronne a !'obliga-
tion morale. sinon legale. d'entamer et de mener
ces negociations de hone fol. En fin de comm.
c'est au moyen de reglements negocies - touter
les parties negociant de bonne foi et faisant les
compromis qui s'irnposent - processus renforce
par les arrets de notre Cour, que noes pourruns tea-
User ce que. dans Van der Peet. precite. au par. 31.
j'ai declare dire i'objet fondamental du par. 35(1).
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of aboriginal societies with the sovereignty of the
Crown", Let us face it, we are all here to stay.

The reasons of La Forest and L'Heureux-Dubd
H. were delivered by

LA FOREST J. - I have read the reasons of the
Chief Justice, and while I agree with his conclu-
sion, I disagree with various aspects of his reasons
and in particular, with the methodology he uses to
prove that aboriginal peoples have a general right
of occupation of certain lands (often referred to as
"aboriginal title").

I begin by considering why a new trial is neces-
sary in this case. It is true. as the Chief Justice
points out, that the amalgamation of the appellants'
individual claims represents a defect in the plead-
ings and, technically speaking, this prevents us
from considering the merits of the case. However.
in my view, there is a more substantive problem
with the pleadings in this case. Before this Court,
the appellants sought a declaration of "aboriginal
title" but attempted. in essence, to prove that they
had complete control over the territory in question.
The appellants effectively argued on appeal, as
they did at trial, that by virtue of their social and
land tenure systems - consisting of Chief author-
ity, Houses, feasts, crests, and totem poles - they
acquired an absolute interest in the claimed terri-
tory, including ownership of and jurisdiction over
the land. The problem with this approach is that it
requires proof of governance and control as
opposed to proof of general occupation of the
affected land. Only the latter is the sine qua non of
"aboriginal tide". It follows that what the appel-
lants sought by way of declaration from this Court
and what they set out to prove by way of the evi-
dence were two different matters. In light of this
substantive defect in the pleadings, a new trial

c'est-d-dire <concilier la preexistence des societes
autochtones et la souverainete de Sa Majeste.. 11
faut se rendre it l'evidence, nous sommes toes ici
pour y rester.

Version franc wise des motifs des juges La Forest
et L'Heureux-Dube rendus par

LE JUGE LA FOREST - J'ai lu les motifs duJuge
en chef et, bien que je souscrive a sa conclusion, je
suis en desaccord avec divers aspects de ses motifs
at en particulier avec la methode dont ii se sort
pour etablir que les peuples autochtones out .un
droit general d'occupation de certaines terres (sou-
vent appeae <titre aborigine).

Je vais d'abord examiner les raisons pour les-
quelles la tenue d'un nouveau proces est necessaire
en l'espece. II est vrai, comme le souligne le Juge
en chef, que la fusion des revendications indivi-
duelles des appelants constitue un vice affectant les
actes de procedure et que, sur le plan de la forme,
cela nous emp@che d'examiner le fond de l'aff8ire.
Cependant, a mon avis, les acres de procedure en
l'espZce posent un probleme encore plus substan-
tiel. En effet, 'name si, devant note Cow, les
appelants ont sollicite un jugement declarant
('existence d'un < nitre aborigenee, ils ont essentiel-
lement tense d'etablir qu'ils exercaient un coat :Ole
complet sur le territoire en question. En appel, les
appelants ont effectivement pretendu, comme ils
I'avaient fait en premiere instance, qu'en vertu de
leer regime de tenure fonciere et de lent organisa-
tion sociale - constituee de 1'autorite des chefs.
de maisons. de celebrations, d'armoiries et de mats
totemiques - ils ont acquis un inert absolu sur le
territoire revendique, y campus la propriEte des
tents visees et la competence sur celles-ci. Le pro-
blame que pose cone approche est qu'elle exige
qu'on prouve la gestion et le contr8le des teats
visdes, plutbt que ('occupation generate de celles-
ci. Or. settle la preuve du deuxii me fait est la con-
dition sine qua non de 1'existence du titre abori-
gene». 11 s'ensuit que ce que les appelants ont
demande a none Cour de leur reconnaitre, par vole
de jugement declaratoire. et ce qu'ils se sont
efforces d'etablir par la preuve, etaient deux cho-
ses differentes. L^tant donne ce vice substantiel
entachant les actes de procedure, la tenue d'un
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should be ordered to permit a reassessment of the
matter on the basis of these reasons.

In my view, the foundation of "aboriginal title"
was succinctly described by Judson J. in Calder v.
Attorney-General of British Columbia, [1973]
S.C.R. 313, where, at p. 328. he stated: "the fact is
that when the settlers came, the Indians were there,
organized in societies and occupying the land as
their forefathers had done for centuries. This is
what Indian title means ...." Relying in part on
Judson J.'s remarks, Dickson J. (as he then was)
wrote in Guerin v. The Queen, [1984] 2 S.C.R.
335, at p. 382. that aboriginal peoples have a
"legal right to occupy and possess certain lands,
the ultimate title to which is in the Crown". As
well, in Canadian Pacific Ltd. v. Paul, [1988] 2
S.C.R. 654, this Court stated, at p. 678: "The ines-
capable conclusion from the Court's analysis of
Indian title up to this paint is that the Indian inter-
est in land is truly sui generis. It is more than the
right to enjoyment and occupancy although .. . it
is difficult to describe what more in traditional
property law terminology". More recently, Judson
J.'s views were reiterated in R. v. Van der Peet,
[1996] 2 S.C.R. 507. There Lamer C.J. wrote for
the majority, at para. 30, that the doctrine of
aboriginal rights (one aspect of which is "aborigi-
nal title") arises from "one simple fact: when
Europeans arrived in North America, aboriginal
peoples were already here, living in communities
on the land. and participating in distinctive cul-
tures, as they had done for centuries" (emphasis in
original).

It follows from these cases that the aboriginal
right of possession is derived from the historic
occupation and use of ancestral lands by aboriginal
peoples. Put another way, "aboriginal title" is
based on the continued occupation and use of the

nouveau proces doit titre ordonnee ppur perrnettre
le reexamen de la question, sur le fondement des
presents motifs.

A mon avis. le fondement du < dire aborigi ne» a
ete decrit de facon succincte par le juge Judson,
dans Calder c. Procureur general de la Colombie-
Britannique, [1973] R.C.S. 313, od it a dit, a la
p. 328: <<mais ii reste que lorsque les colons sont
arrives. les Indiens etaient dejd 1a, ils etaient orga-
nises en soci6tds at occupaient les terres comme
leurs ancetres 1'avaient fait depuis des sii cles.
C'est ce que signifie le titre indien ...» S'ap-
puyant en partie sur les commentaires du juge
Judson, le juge Dickson (plus tard juge en chef) a
ecrit, dans Guerin c. La Reine, [1984] 2 R.C.S.
335. a la p. 382, que les peuples autochtones ont le
<<droit, en common law. d'occuper et de posseder
certaines terres dont le titre de propriete est finale-
ment detenu par Sa Majestee. En outre, Bans
Canadien Pacifique Ltee c Paul, [19RR] 2 R_C.S.
654. noire Cour a dit ceci, a la p. 678: < La conclu-
sion ineluctable qui se degage jusqu'h maintenant
de 1'analyse que la Cour a faite du titre indien est
que les Indiens ont un veritable droit sui generis
sur leurs terres. Il s'agit de quelque chose de plus
qu'un droit de jouissance et d'occupation bien
[...] [qu']il soit difficile de decrire ce en quoi con-
siste ce quelque chose de plus au moyen de la ter-
minologie traditionnelle du droit des bienss. Plus
recemment, les vues du juge Judson oat ete reite-
rees clans R. c. Van der Peer, [1996] 2 R.C.S. 507.
Dans cet arret. le juge en chef Lamer a ecrit, au
nom des juges majoritaires, au par. 30, que la doc-
trine des droits anccstraux (dont un aspect est le

titre aborigCne») decoule d'eun fait bien simple:
quand les Europeens sont arrives en Amerique du
Nord. les peuples autochtones s'y trouvaient dCia,
ils vivaient en collectivites sur ce territoire et parn-
cipaient a des cultures distinctives, comme ils
I'avaient fait pendant des sii cles» (souligne dans
I'origirwi).

11 ressort de ces arrets que le droit de possession
ancestral d'un peuple autochtone decnule de 1'oc-
cupation et de l'utilisation historiques par celui-ci
de ses terres ancestrales. Autrement dit, le atitre
aborigene» se fonde sur doccupation et 1'utilisa-
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land as part of the aboriginal peoples' traditional
way of life. This sui generis interest is not equated
with fee simple ownership; nor can it be described
with reference to traditional property law concepts.
The best description of "aboriginal title", as set out
above, is a broad and general one derived from
Judson J.'s pronouncements in Calder, supra.
Adopting the same approach, Dickson J. wrote in
Guerin, supra, that the aboriginal right of occu-
pancy is further characterized by two principal fea-
tures. First, this sui generis interest in the land is
personal in that it is generally inalienable except to
the Crown. Second. in dealing with this interest.
the Crown is subject to a fiduciary obligation to
treat aboriginal peoples fairly. Dickson J. went on
to conclude. at p. 382, that "[aim description of
Indian title which goes beyond these two features
is both unnecessary and potentially misleading".
I share his views and am therefore reluctant to
define more precisely the "right [of aboriginal
peoples] to continue to live on their lands as their
forefathers had lived"; see Calder, at p. 328.

The approach I adopt, in defining the aboriginal
right of occupancy, is also a highly contextual one.
More specifically, I find it necessary to make a
distinction between: (1) the recognition of a gen-
eral right to occupy and possess ancestral lands:
and (2) the recognition of a discrete right to engage
in an aboriginal activity in a particular area. I
defined the latter in R. v. Cate. [1996] 3 S.C.R.
139. at para. 97. as "the traditional use, by a tribe
of Indians. that has continued from pre-contact
times of a particular area for a particular purpose".
The issue in Cote. as in Van der Peet, was whether
the use of a particular fishing spot was really an
aspect of the aboriginal peoples' way of life in pre-
contact times; see also in the Van der Peet trilogy
R. v. Gladstone. [19961 2 S.C.R. 723. and R. v_
N.T.C. Smokehouse Ltd. [1996] 2 S.C.R. 672. In
all those cases, the fishing rights asserted by the
aboriginal claimants were not associated with a

Lion ininterrompues des terres visees par le peuple
autochtone dans le cadre de son mode de vie nadi-
tionnel. Ce droit sui generis n'equivaut pas h la
propridtd en fief simple at it ne peut pas non plus
etre decrit au moyen des concepts traditionnels du
droit des biens. Comme it a 6te explique plus tot, la
meilleure facon de decrire le ((titre aborigenee con-
siste h lc decrire en tertnes largcs et g6n6raux. a
partir des declarations du juge Judson dans Calder,
precite. Adoptant la meme approche, le juge
Dickson a ecrit. dans Guerin, precite, que le droit
d'occupation ancestral comportait en outre deux
caracteristiques principales. Premierement, ce droit
sui generis est personnel en ce sens qu'il est gene-
ralernent inalienable. sauf en faveur de la Cou-
ronne. Deuxiemement, dans ses operations concer-
nant ce droit. la Couronne est assujettie h une
obligation de fiduciaire. savoir celle de trailer equi-
tablement les peuples autochtones. Le juge
Dickson poursuit en concluant, It la p. 382, que
<[t]oute description du titre indien qui va plus loin
que ces deux elements est superflue et risque d'in-
duire en erreure. Je partage les vues exprim^es par
le juge Dickson et je suis en consequence reticent h
definir avec plus de precision le <Adroit [des
peuples autochtones] de continuer a vivre sur leurs
terres comme 1'avaient fait leurs ancetres>: Calder.
h la p. 328.

Le point de vue que j'adopte pour definir le
droit d'occupation ancestral est. de plus. eminem-
ment contextuel. Plus precisement, j'estime qu'il
est necessaire de faire is distinction entre les deux
aspects suivants: (1) la reconnaissance d'un droit
general d'occuper et de posse der des terres ances-
trales; (2) la reconnaissance d'un droit distinct
d'exercer use activite autochtone dans une region
particuliere. J'ai defini ce dernier aspect duns R. c.
Cote, [1996] 3 R.C.S. 139. au par. 97, comme etant
el'utilisation traditionnelle - remontant avant
I'arrivee des Europeens - que fait une tribu
indienne d'un territoue donne, a une fin particu-
li8re> . La question qui etait en litige daps ate,
tout comme clans Van der Peet. emit de savoir si
l 'utilisation d'un site de peche particulier consti-
tuait veritablement un aspect du mode de vie des
peuples autochtones avant le contact avec les
Europeans; voir egalement les autres arrets de la
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more general occupancy of the affected land. By
contrast. the present case deals with a general
claim to occupy and possess vast tracts of territory
(58.000 square kilometres). This type of genera-
lized land claim is not merely a bundle of discrete
aboriginal rights to engage in specific activities.
Rather, it is, as the Chief Justice states, at para.
111, the "right to use land for a variety of activi-
ties, not all of which need be aspects of practices.
customs and traditions which are integral to the
distinctive cultures of aboriginal societies". These
land-based activities are, of course, related to the
aboriginal society's habits and mode of life.

trilogie Van der Peet. soit R. c. Gladstone, [1996] 2
R.C.S. 723. et R. c. N.T.C. Smokehouse Ltd.,

[1996] 2 R.C.S. 672. Dans toutes ces affaires, les
droits de peche revendiques par les autochtones
n'etaient pas lies h une occupation plus generate
des terres visees. A 1'oppose, le present cas con-
ceme une revendication generate visant le droit
d'occuper et de possdder de vaster etendues de ter-
ritoire (58 000 kilometres canes). Ce type de
revendication territoriale generate n'est pas qu'en
simple faisceau de droits ancestraux distincts auto-
risant l'exercice d'activites particulieres. II s'agit
plutat. comme le dit le Juge en chef. au par. 111.
du adroit d'utiliser des teases pour y exercer diffe-
rentes activites qui ne doivent pas necessairerrtent
toutes We des aspects de coutumes, pratiques et
traditions faisant partie integrante des cultures dis-
tinctives des societes autochtones Il va de sot que
ces activites - qui se rattachent au territoire -
sont liees aux habitudes et au mode de vie de la
societe autochtone.

192I note. as well, that in defining the nature of
"aboriginal title", one should generally not be con-
cerned with statutory provisions and regulations
dealing with reserve lands. In Guerin, supra. this
Court held that the interest of an Indian band in a
reserve is derived from, and is of the same nature
as, the interest of an aboriginal society in its tradi-
tional tribal lands. Accordingly, the Court treated
the aboriginal interest in reserve lands as one of
occupation and possession while recognizing that
the underlying title to those lands was in the
Crown. It was not decided in Guerin, supra. and it
by no means follows, that specific statutory provi-
sions governing reserve lands should automatically
apply to traditional tribal lands. For this reason. I
am unable to assume that specific "reserve" provi-
sions of the Indian Act, R.S.C.. 1985, c. 1-5. and
the Indian Oil and Gas Act. R.S.C.. 1985. c. 1-7,
apply to huge tracts of land which are subject to an
aboriginal right of occupancy.

En outre, je souligne qu'en definissant la nature
du <<titre aborigenee it faut generalement faire abs-
traction des dispositions legislatives et reglemen-
taires concernant Ies terres des reserves. Dans Gue-

rin, precite. notre Cour a statue que le droit que
possede une bande indienne sur une reserve
decoule du droit de la societe autochtone sir ses
terres tribales traditionnelles, et qu'il est de la
memo nature que cclui-ci. Par consdquent, notre
Cour a considers que le droit des autochtones sur
les terres des reserves emit un droit d'occupation et
de possession. tout en reconnaissant que le titre de
propriete sous-jacent de ces terres appartenait n la
Couronne. II n'a pas ete decide, dam Guerin, pre-
cite. et it ne s'ensuit pas que les dispositions legis-
latives particulieres regissant les terres des reserves
s'appliquent automatiquement aux terres tribales
traditionnelles. Pour cette raison, je ne peux pas
presumer que les dispositions particulieres concer-
nant Ies ((reserves', prevues par la Loi sur les

Indiens. L.R.C. (1985), ch. I-5, et par la Loi sur le

petiole et le gaz des terres indiennes, L.R.C.
(1985), ch. 1-7. s'appliquent a d'enormes etenducs
de territoire faisant l'objet d'un droit d'occupation
ancestral.
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I turn next to this Court's decision in Van der
Peer. supra, where the Chief Justice identified a
number of factors essential to the recognition of
aboriginal rights under s. 35(1) of the Constitution
Act, 1982. As I have already indicated. the Vander
Peer trilogy dealt with activity-based discrete
rights and. more specifically, with fishing activi-
ties that were carried out in the face of statutory
prohibitions. By contrast. the present case deals
with a generalized claim over vast tracts of terri-
tory, a claim which is itself the foundation for par-
ticular rights and activities. Moreover, I agree with
the appellants that this generalized claim should
not be defined as merely a compendium of aborigi-
nal rights, each of which must meet the test set out
in Van der Peet. Nonetheless, I am of the view that
the "key" factors identified in Van der Peet,
namely precision. specificity, continuity. and cen-
trality are still met by my approach in the present
case.

First, it is clear that the nature of an aboriginal
claim must be identified precisely with regard to
particular practices. customs and traditions. As
already mentioned. when dealing with a claim of
"aboriginal title", the court will focus on the occu-
pation and use of the land as part of the aboriginal
society's traditional way of life. In pragmatic
terms, this means looking at the manner in which
the society used the land to live, namely to estab-
lish villages, to work. to get to work. to hunt. to
travel to hunting grounds. to fish. to get to fishing
pools, to conduct religious rites. etc. These uses.
although limited to the aboriginal society's tradi-
tional way of life. may be exercised in a contempo-
rary manner. see R. v. Sparrow, [19901 I S.C.R.
1075, at p. 1099.

195

	

Second, it is self-evident that an aboriginal soci-
ety asserting the right to live on its ancestral lands

Je vais maintenant examiner l 'arret de noire
Cow Van der Peet. precite. clans Tequel le Juge en
chef a fait etat d'un certain ncmbre de facteurs
essentiels a la reconnaissance des droits ancestraux
vises au par. 35(1) de la Loi constitutionnelle de
1982. Comore je 1'ai deja indique. la trilogie Van
der Peet concernait des droits distincts lies h cer-
tames activites et. plus precisemena des activites
de peche exercees en depit d'interdictions prevues
par la loi. A l'oppose. le present cas porte sur une
revendication generate visant de vastes etendues de
territoire. revendication qui consume elle-meme le
fondement de droits et d'activites de nature parti-
culiere. En outre, je suis d'accord avec les appe-
lants que cette revendication generale ne doit pas
titre define comme un simple ensemble de droits
ancestraux. dont chacun doit satisfaire au critere
enonce dans Van der Peer. Neanmoins, je suis
d'avis que 1'approche que je retiens en l'espece
satisfait quand meme aux facteurs « cles» men-
tionnes clans Van der Peet. savoir la precision. la
specificite, la continuite et le caractere fondamen-
tal.

Premierement, it est clair que la nature d'une
revendication autochtone doit titre rattachee preci-
sement A des coutumes. pratques et traditions par-
uculieres. Comore it a ere mentionne plus tat, le
tribunal qui examine la revendication d'un <utre
aborigenee se demande principalement si ('occu-
pation et l'utilisation des terres visees faisaient
pantie du modedevietraditionnel de la soci6t6
autochtone concemee. En prauque. cela veut dire
qu'il doit se demander de quelle maniere les
membres de la societe utilisaient les terres visees
pour vivre. c'est-a-dire pour y etablir des villages,
pour y travailler, pour se rendre a leur travail, pour
y chasser, pour se rendre 3 leurs territoires de
chasse, pour y pecher, pour se rendre a leurs sites
de peche, pour y accomplir des ceremonies reli-
gieuses et pour d'autres fins. Ces utilisation, quoi-
qu'elles se limitent au mode de vie traditionnel de
la societe autochtone, peuvent titre exercees de
maniere contemporaine: voir R. c. Sparrow, [1990]
1 R.C.S. 1075. A la p. 1099.

Deuxiemement. it est evident que la societe
autochtone qui revendique le droit de vivre sur ses
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must specify the area which has been continuously
used and occupied. That is. the general boundaries
of the occupied territory should be identified. I rec-
ognize. however. that when dealing with vast tracts
of territory it may be impossible to identify geo-
graphical limits with scientific precision. Nonethe-
less. this should not preclude the recognition of a
general right of occupation of the affected land.
Rather. the drawing of exact territorial limits can
be settled by subsequent negotiations between the
aboriginal claimants and the government.

Some would also argue that specificity requires
exclusive occupation and use of the land by the
aboriginal group in question. The way I see it,
exclusivity means that an aboriginal group must
show that a claimed territory is indeed its ancestral
territory and not the territory of an unconnected
aboriginal society. On the other hand. I recognize
the possibility that two or more aboriginal groups
may have occupied the same territory and used the
land communally as part of thew traditional way of
life. In cases where two or more groups have
accommodated each other in this way. I would not
preclude a finding of joint occupancy. The result
may be different, however, in cases where one
dominant aboriginal group has merely permitted
other groups to use the territory or where definite
boundaries were established and maintained
between two aboriginal groups in the same terri-
tory.

Third. as indicated above. the aboriginal right of
possession is based on the continued occupation
and use of traditional tribal lands. The Chief Jus-
tice concludes that the relevant time period for the
establishment of "aboriginal title" is the time at
which the Crown asserted sovereignty over the
affected land. I agree that in the context of genera-
lized land claims. it is more appropriate, from a
practical and theoretical standpoint, to consider the
time of sovereignty as opposed to the time of first
contact between an aboriginal society and Europe-
ans. However, I am also of the view that the date

terres ancestrales dolt specifier le territoire qui a
ete utilise et occupe de fawn ittinterrompue. En
d'autres mots. les limites generates du territoire
occupe doivent etre indiquees. Cependant. je con-
viens que. lorsqu'il est question de vastes etendues
de territoire. it pent se reveler impossible de deter-
miner les limites geographiques avec une precision
scientifique. Neanmoins. cela ne dolt pas faire
obstacle a la reconnaissance d'un droit general
d'occupanon des terres visees. En effet. le trace de
limites territoriales precises pent etre etabli dans le
cadre de negociations subsequences entre Ies
revendicateurs autochtones et le gouvernement.

Ccrtains pourraient egalement pretendre que la
notion de specifrcite exige 1'occupation et 1'utilisa-
tion exclusives des terres visees par le groupe
autochtone concerne. A mon avis. 1'exclusivite
signifie que le groupe autochtone doit etablir que
le territoire qu'il revendique est. en fait. son terri-
toire ancestral et non celui d'une auto societe
autochtone avec laquelie it n'a aucun lien. Par ail-
leurs. je reconnais que deux groupes autochtones
ou plus peuvent avoir occupe le meme territoire et
I'avoir utilise en commun dans le cadre de leur
mode de vie traditionnel. Dans les cas oil deux
groupes ou plus auraient convenu de tell arrange-
ments. je n'ecarterais pas la possibilite de conclure

1'existence dune occupation conjointe. Toute-
fois. i1 est possible que le resultat soit different
dans les cas oil un groupe autochtone dominant
aurait simptement permis a d'autres groupes d'uti-
liser le territoire en cause ou lorsque deux groupes
autochtones ont etabli et maintenu entre eux des
limites precises au sein du meme territoire.

Troisiemement. cornme it a ete indique prece-
demment. le droit de possession ancestral se fonde
sur l'occupation et l'utilisation ininterrompues de
terres tribales traditionnelles. Le Juge en chef con-
clut que le moment pertinent pour etablir ('exis-
tence du « titre aborigenee est celui de l'affirmation
par la Couronne de sa souverainete sur le temtoire
vise. Je suns d'accord avec le fait que. dans le con-
texte de revendications territoriales generates, it
convient davantage. aussi bien d'un point de vue

pratique que theorique, de teeir compte du moment
de 1'affirmauon de la souverainete plutOt que du
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of sovereignty may not be the only relevant
moment to consider. For instance, there may have
been aboriginal settlements in one area of the
province but. after the assertion of sovereignty, the
aboriginal peoples may have all moved to another
area where they remained from the date of sover-
eignty until the present. This relocation may have
been due to natural causes, such as the flooding of
villages, or to clashes with European settlers. In
these circumstances, I would not deny the exis-
tence of "aboriginal title" in that area merely
because the relocation occurred post sovereignty.
In other words, continuity may still exist where the
present occupation of one area is connected to the
pre-sovereignty occupation of another area.

Also, on the view I take of continuity, I agree
with the Chief Justice that it is not necessary for
courts to have conclusive evidence of pre-sover-
eignty occupation. Rather, aboriginal peoples
claiming a right of possession may provide evi-
dence of present occupation as proof of prior occu-
pation. Further, I agree that there is no need to
establish an unbroken chain of continuity and that
interruptions in occupancy or use do not necessa-
rily preclude a finding of "title". I would go fur-
ther. however, and suggest that the presence of two
or more aboriginal groups in a territory may also
have an impact on continuity of use. For instance.
one aboriginal group may have ceded its posses-
sion to subsequent occupants or merged its tern-
tory with that of another aboriginal society. As
well, the occupancy of one aboriginal society may
be connected to the occupancy of another society
by conquest or exchange. In these circumstances,
continuity of use and occupation, extending back
to the relevant time, may very well be established:

moment du premier contact entre la socit to autoch-

tone et des Europeens. Cependant, je suns egale-
ment d'avis qu'il est possible que la date de l'affir-
mation de la souverainete ne soit pas le seul
moment pertinent dont it faille tenir compte. Par
exemple, it est possible que des peuples autoch-
tones se soient etablis darts une pantie de la pro-
vince. mais que, apri s 1'affirmation de la souverai-
nete, ifs aient tons migre vets one autre region, oh
ifs se trouvent toujours depuis cette date. II se pent
que cette migration alt dte provoquee par des cau-
ses naturelles tale l'inondation des villages ou par
des affrontements avec des colons europ6ens. Dens
de telles circonstances, je n'6carterais pas ('exis-
tence d'un ((titre aborighnee sur cette region pour
la seule raison que la migration s'est produite apres
1'affirmation de la souverainete. Autrement tilt, it
petit encore y avoir continuit6 lorsque l ' occupation
actuelle d'une region est flee a 1'occupation d'une
autre region avant 1'affirmation de la souverainet6.

En outre. compte tenu du point de vue qua
j'adopte a regard de la continuit6, je suns d 'accord
avec le Juge en chef qu'il n'est pas necessaire que
les tribunaux disposent d'dlements de preuve con-
cluants d'une occupation anterieure a I'affirmation
de la souverainete. En effet. les peuples autoch-
tones qui revendiquent un droit de possession peu-
vent presenter des elements de preuve de !'occupa-
tion actuelle du territoire vise pour etablir son
occupation anterieure. De plus. je conviens qu'il
n'cst pas ndccssaire de faire is preuve d'une conti-
nuite parfaite et que le fait que !'occupation ou
I'utilisation alt eti marquee par des interruptions
n'empeche pas de concnure a !'existence d'un
entree. Cependant. j'irais encore plus loin et sug-
gererais que la presence de deux groupes autoch-
tones ou plus daps un territoire donne pent aussi
avoir one incidence sun la continuitE de !'utilisa-
don. Par exemple, it est possible qu'un groupe
autochtone alt cede la possession de territoire d des
occupants ultdrieurs ou encore qu'il alt fusionne ce
territoire avec celui d'une autre society autochtone.
De meme, !'occupation du territoire par une
soci6td autochtone pent dire fide ii l'occupation
d'une autre society par voie de conquete ou
d'echange. Dans de telles circumstances, la conti-
nuite de I'utilisation et de 1'occupation du territoire
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see Brian Slattery. "Understanding Aboriginal
Rights" (1987), 66 Can. Bar Rev. 727, at p. 759.

Fourth. if aboriginal peoples continue to occupy
and use the land as part of their traditional way of
life, it necessarily follows that the land is of central
significance to them. As already suggested. aborig-
inal occupancy refers not only to the presence of
aboriginal peoples in villages or permanently set-
tled areas. Rather, the use of adjacent lands and
even remote territories to pursue a traditional mode
of life is also related to the notion of occupancy.
Viewed in this light, occupancy is part of aborigi-
nal culture in a broad sense and is, therefore,
absorbed in the notion of distinctiveness. To use
the language of Van der Peet, proof of occupancy
is proof of centrality.

I would also add that my approach regarding the
nature of aboriginal occupancy is supported by the
terms of the Royal Proclamation, 1763, R.S.C.,
1985. App. II, No. I. Although the Proclamation is
not the sole source of "aboriginal title" in this
country, it bears witness to the British policy
towards aboriginal peoples which was based on
respect for their right to occupy their ancestral
lands; see Sparrow, supra. at p. 1103. Specifically,
the Proclamation provides:

And We do further declare it to be Our Royal Will
and Pleasure, for the present as aforesaid, to reserve
under our Sovereignty, Protection. and Dominion, for
the use of the said Indians, all the Lands and Territories
not included within the Limits of Our said Three new
Governments. or within the Limits of the Territory
granted to the Hudson's Bay Company, as also all the
Lands and Territories lying to the Westward of the
Sources of the Rivers which fall into the Sea from the
West and North West as aforesaid.

In clear terms vast tracts of territory (including
large portions of the area now comprising Ontario.

vises depuis la pesriode pertinence pent trees bien etre
etablie; voir Brian Slattery, ((Understanding Abo-
riginal Rights>> (1987), 56 R. du B. can. 727. d la
p. 759.

Quatriemement, si des peuples autochtones con-
tinuent d'occuper et d'utiliser le territoire vise dam
le cadre de leer mode de vie traditionnel, ii s'ensuit
necessairement que ce territoire a une importance
fondamentale pour eux. Comme it a ete suggdrts
plus tot, la notion d'occupation d'un territoire par
des autochtones ne s'entend pas seulement de la
presence de peuples autochtones daps des villages
ou des etablissements permanents. Est egalement
visee par cette notion 1'utilisation de terres adja-
centes et meme de territoires eloignes dans le cadre
d'un mode de vie traditionnel. Vue sous cet angle,
l'occupation constitue tin aspect de la culture
autochtone prise dans un sens large et s'integre,
par consequent. A la notion de caractere distinctif.
Pour reprendre le vocabulaire employe dans Van
der Peet. la preuve de l'occupation est la preuve du
caracttre fondamental.

J'ajouterais egalement que I'approche que
j'adopte relativement d la nature de ('occupation
du territoire par des autochtones est etayee par le
libelle de la Proclamation royale de 1763, L.R.C.
(1985), app. II, no 1. Bien que la Proclamation ne
soit pas 1'unique source du ((titre aborigenee an
pays, elle temoigne de la politique britannique
envers les peuples autochtones, laquelle emit fan-
dee sur le respect de leur droit d'occuper leurs
terres ancestrales: voir Sparrow, precite. h la
p. 1103. Plus precisement. la Proclamation prevoit
ce qui suit

Noes declarons de plus que c'est Notre plaisir royal
ainsi que Notre volonte de reserver pour le present. sous
Notre souverainete, Notre protection et Notre autorite,
pour 1'usage desdits sauvages, toutes les terres et toes
les territoires non contpris dans Ies limiter de Nos trois
gouvernements ni danc les inmates du territoire concede
a la Compagnie de la baie d 'Hudson, ainsi que toutes les
terres et toes les territoires suers a l'ouest des sources
des rivieres qui de l'ouest et du nord-ouest vont se jeter
data is mcr.

En termes clairs, de vastes etendues de territoire
(y compris de larges portions du territoire qui
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Quebec. and the prairie provinces) were reserved
for aboriginal peoples. These huge tracts of land
were by no means limited to villages or permanent
settlements but were reserved more generally as
"Hunting Grounds" and "for the use of the said
Indians". Aboriginal peoples had the right to pos-
sess the lands reserved for them and "not be
molested or disturbed in the Possession" of such
territory. In essence, the rights set out in the Proc-
lamation - which were applied in principle to
aboriginal peoples across the country - underlie
the view I have taken of aboriginal occupancy; see
R. v. Wesley, [1932] 4 D.L.R. 774 (Alta. S.C.. App.
Div.), at p. 787, and R. v. Sikyea (1964), 43 D.L.R.
(2d) 150 (N.W.T.C.A.), aff'd Sikyea v. The Queen,
[1964] S.C.R. 642.

The analysis thus far has focussed on the nature
of the aboriginal right to occupy and possess cer-
tain lands - a right recognized and affirmed under
s. 35(1) of the Constitution Act, 1982. Nonetheless,
as Dickson C.J. and I wrote in Sparrow, supra, at
p. 1109: "Rights that are recognized and affirmed
are not absolute". Thus, government regulation can
infringe upon aboriginal rights if it meets the test
of justification under s. 35(1). It is important to
emphasize as well that the approach adopted under
s. 35(1) is a highly contextual one. This is also
clear from the reasons I wrote jointly with Dickson
C.J. in Sparrow, at p. 1111:

We wish to emphasize the importance of context and a
case-by-case approach to s. 35(1). Given the generality
of the text of the constitutional provision. and especially
in light of the complexities of aboriginal history, society
and rights, the contours of a justificatory standard must
be defined in the specific factual context of each case.

comprend aujourd'hui l'Ontario, le Quebec et les
provinces des Prairies) ont ate reservees pour
l'usage des peuples autochtones. Ces vastes Item
dues de territoire n'etaient aucunement limitees
aux villages ou aux etablissements permanents,
mais elles etaient plutot reservees, de fawn plus
gdnerale, comma «territoires de chassea «pour
l'usage desdits sauvagess. Les peuples autochtones
avaient le droit h la possession entiere et paisible '
de ces territoires. Essentiellement, les droits
enonces dans la Proclamation -- qui ont ItE
appliques en principe aux peuples autochtones
dams 1'ensemble du pays - sous-tendent le point
de vue que j'ai adopt en ce qui concerne l'occu-
pation du territoire par des autochtones; voir R. c.
Wesley, [1932] 4 D.L.R. 774 (C.S. Alb.. Div. app.),
k la p. 787, et R. c. Sikyea (1964), 43 D.L.R. (2d)
150 (C.A.T.N.-O.), conf. par Sikyea c. The Queen,
[1964] R.C.S. 642.

Jusqu'h present, 1'analyse a porte principale-
meat sur la nature du droit ancestral d'occuper et
de possEder certaines tents - droit reconnu et
confirme an par. 35(1) de la Loi constitutionnelle
de 1982. Neanmoins, comme le juge en chef
Dickson et moi-meme 1'avons droit dans Sparrow,
precite, k lap. 1109: «Les droits qui sons reconnus
et confirmes ne sort pas absoluse. Par consequent,
des mesuses de regimentation prises par le gou-
veraement peuvent porter atteinte aux droits ances-
traux s'ils satisfont an crate de justification des
ateines aux droits vises an par. 35(1). II est egale-
ment important de souligner que la met ode atop-
tie it l'egard du par. 35(1) est eminemmetn contex-
tuelle. Cela ressort d'ailleurs clairement des motifs
que j 'ai dctits conjointement avec le juge en chef
Dickson clans 1'arret Sparrow, k la p. 1111:

Noes tenons h souligner relativement an par. 35(1) l'im-
portance du contexte et d'un examen cas par cas. Etant
donne la generalite du texte de la disposition constitu-
tionnelle en cause et compte tenu surtout des com-
plexit6s que presentent 1'histoire, la society et les droits
des autochtones, lea unites d'unc norme justificative
doivent ette fades clans le contexte factual particulier de
cheque cas.

202	In the context of the present case, I agree with
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through agriculture. mining, forestry, and hydroe-
lectric power, as well as the related building of
infrastructure and settlement of foreign popula-
tions are valid legislative objectives that, in princi-
ple, satisfy the first part of the justification analy-
sis.

Under the second ?art of the justification test.
these legislative objectives are subject to accom-
modation of the aboriginal peoples' interests. This
accommodation must always be in accordance
with the honour and good faith of the Crown.
Moreover, when dealing with a generalized claim
over vast tracts of land, accommodation is not a
simple matter of asking whether licences have
been fairly allocated in one industry, or whether
conservation measures have been properly imple-
mented for a specific resource. Rather, the ques-
tion of accommodation of "aboriginal title" is
much broader than this. Certainly, one aspect of
accommodation in this context entails notifying
and consulting aboriginal peoples with respect to
the development of the affected territory. Another
aspect of accommodation is fair compensation.
More specifically, in a situation of expropriation,
one asks whether fair compensation is available to
the aboriginal peoples; see Sparrow, supra, at
p. 1119. Indeed, the treatment of "aboriginal title"
as a compensable right can be traced back to the
Royal Proclamation, 1763. The relevant portions
of the Proclamation are as follows:

.. , such Pans of Our Dominions and Territories as. not
havingbeen ceded to or purchased by Us. are reserved
to them [aboriginal peoples] or any of them, as their
Hunting Grounds_ _ _

We do, with the Advice of our Privy Council strictly
enjoin and require. that no private Person do presume to
make any purchase from the said Indiansofanv Lands
reserved to the said Indians ... but that, if at anv Time
any of the Said Indians should be inclined to dispose of
the said Lands, the same shall be Purchased only for Us.
in our Name_

	

[Emphasis added.]

Clearly, the Proclamation contemplated that
aboriginal peoples would be compensated for the

Colombie-Britannique par 1'agriculture, l'exploita-
lion miniere, la foresterie et I'6nergie hydrodlec-
trique, ainsi que la construction des infrastructures
et 1'implantation des populations requises par ce
d6veloppement, sont des objectifs legislativs regu-
liers qui. en principe, satisfont au premier volet du
critere de justification.

Dam le cadre du second volet de ce critere, ces
objectifs legislatifs doivent tenir compte des int6-
rdts des peuples autochtones. Cette prise en compte
doit toujours titre faite conform6ment a 1'obliga-
tion de la Couronne d'agir honorablement et de
bonne foi. En outre, darts 1 'examen d'une revendi-
cation generale visant de vastes 6tendues de terri-
toire. cette prise en compte ne consiste pas simple-
merit h s'enqu6rir si des perms ont 6t6 ddlivrds de
maniere equitable dans un secteur d'activit6 donne
ou si des mesures de conservation ont dt6 regulie-
rement mires en oeuvre a regard d'une ressource
particuliere. En effet, la question de la prise en
compte du .titre aborigenen a une portee beaucoup
plus large. L'un des aspects de cette prise en
compte. dam un tel contexte, consiste certainement
h informer et h consulter les peuples autochtones
relativement au developpement du territoire vise.
Un autre aspect de la prise en compte est la ques-
tion de la juste indemnisation. Plus pr6cis6ment, en
can d'expropriation, it faut se demander si une
juste indemnitd est prevue pour les peuples autoch-
tones: voir Sparrow, pr6citd, it la p. 1119. De fait,
1'idee que le etitre aborigines est un droit dormant
ouverture a indemnisation remonte A la Proclama-
tion royale de 1763. Voici les passages pertinents
de la Proclamation:

. des parties de Nos possessions et territoires qui ont
et6 ni concedees ni achetees et ont ete reservees pour
ces tribes [les peuples autochtonesj ou quelques-unes
d'entre cites corium territoires de chasse .. .

Noss ddclarons de 1'avis de Notre Conseil prive, qu'il
est strictement defendu acan que ce soit d'acheter aux
sauvares des terres qui lest sont reservees [...] cepen-
dant si quelques-uns des sauvages. un jour ou 1 'autre.
devenaient enclinsase departir desdites terres. dues ne
pourront titre achetees que pour Noes, en Notre
nom ... [Jo soulignc.]

De toute evidence. la Proclamation pr6voyait que
les peuples autochtones seraient indemnis6s pour

203
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surrender of their lands; see also Slattery, "Under-
standing Aboriginal Rights", supra. at pp. 751-52.
It must be emphasized, nonetheless, that fair com-
pensation in the present context is not equated with
the price of a fee simple. Rather, compensation
must be viewed in terms of the right and in keep-
ing with the honour of the Crown. Thus, generally
speaking, compensation may be greater where the
expropriation relates to a village area as opposed to
a remotely visited area. I add that account must be
taken of the interdependence of traditional uses to
which the land was put.

In summary, in developing vast tracts of land,
the government is expected to consider the eco-
nomic well being of all Canadians. But the aborigi-
nal peoples must not be forgotten in this equation.
Their legal right to occupy and possess certain
lands, as confiratd by s. 35(1) of the Constitution
Act, 1982, mandates basic fairness commensurate
with the honour and good faith of the Crown.

With regard to the issue of self-government, I
conclude, as does the Chief Justice, that there was
insufficient evidence before this Court to make any
determination regarding this aspect of the appel-
lants' claim.

As for the issue raised on the cross-appeal, I
agree with the Chief Justice's conclusion. The
respondent province had no authority to extinguish
aboriginal rights either under the Constitution Act,
1867 or by virtue of s. 88 of the Indian Act.

On a final note, I wish to emphasize that the best
approach in these types of cases is a process of
negotiation and reconciliation that properly consid-
ers the complex and competing interests at stake.
This point was made by Lambert J.A. in the Court
of Appeal, [1993] 5 W.W.R. 97, at pp. 379-80:

la cession de leers terms; volt Egalement 1'ouvrage
de Slattery, <<Understanding Aboriginal Rights)),
loc. cit., aux pp. 751 et 752. Neanmoins, ii con-
vient de souligner que. dans le present contexte, la
juste indenmit@ ne peut etre assimilee A la valeur
d'un fief simple. L'indemnite doit plutOt are con-
siddrde en fonction du droit en cause et etre propre

sauvegarder I'honneur de la Couronne. Ainsi, de
fawn generale. 1'indemnite pent etre plus impor-
tante lorsque !'expropriation touche un village et
ses environs par opposition a une region peu frd-
quentee. J'ajoute qu'il faut tenir compte de l'inter-
dependance des utilisation traditionnelles faites
du territoire vise.

En resume. on s'attend a ce que le gouverne-
ment, dans le cadre du developpernent de vastes
dtendues de territoire, prenne en compte le bien-
etre dconomique de tons les Canadiens. Les
peuples autochtones ne doivent cependant pas tire
oublies dans cette prise en compte. Le droit que
leer recommit la Ioi d'occuper at de posseder eer-
taines terms, droit qui est confirmd par le
par. 35(1) de la Loi constitutionnelle de 1982,
commande que 1'on fasse montre emus eux
d'dquitd fondamentale, d'une maniere qui snit
compatible avec I'obligation de la Couronne d'agir
honorablement et de bonne foi.

En ce qui concerne la question de 1'autonomie
gouvernementale, je conclus, a 1'instar du Juge en
chef, que noire Cour ne dispose pas de suffisam-
ment d'elements de preuve pour scattier sur cet
aspect de la demande des appelants.

Quant h la question soulevde clans le pourvoi
incident. je souscris a la conclusion du Juge en
chef A cet egard. La province intimde n'avait pas le
pouvoir d'eteindre des droits ancestraux en vertu
de la Loi constitutionnelle de 1867 ni par l'effet de
!'art. 88 de la Loi sur les Indiens.

Enfin. je liens a souligner que la meilleure
approahe dans ce genre d'affaires est un processus
de negociation et de reconciliation qui prenne
dtlment en compte les interets complexes et oppo-
ses en jeu. Cette observation a dtd faite par le juge
Lambert de la Cour d'appel, [1993] 5 W.W.R. 97.
acne pp. 379 et 380:
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So, in the end, the legal rights of the Indian people will
have to be accommodated within our total society by
political compromises and accommodations based in the
first instance on negotiation and agreement and ulti-
mately in accordance with the sovereign will of the
community as a whole. The legal rights of the Gitksan
and Wet'suwet'en peoples, to which this law suit is con-
fined, and which allow no room for any approach other
than the application of the law itself, and the legal rights
of all aboriginal peoples throughout British Columbia,
form only one factor in the ultimate determination of
what kind of community we are going to have in British
Columbia and throughout Canada in the years ahead.
[Emphasis added.]

(See also Report of the Royal Commission on
Aboriginal Peoples (1996), vol. 2 (Restructuring
the Relationship). Fart 2. at pp. 561-62.)

Accordingly. I would allow the appeal in part
and order a new trial on the basis of the principles
set out in these reasons. I would also dismiss the
cross-appeal.

The following are the reasons delivered by

MCLACHLIN J. - I concur with the Chief Jus-
tice. I add that I am also in substantial agreement
with the comments of Justice La Forest.

SCHEDULE 1

Appellants

DELGAMUUKW, also known as Earl Muldoe,
suing on his own behalf and on behalf of all the
members of the Houses of Delgamuukw and
Haaxw

GISDAY WA, also known as Alfred Joseph. suing
on his own behalf and on behalf of all the members
of the House of Gisday Wa

NII KYAP, also known as Gerald Gunanoot. suing
on his own behalf and on behalf of all the members
of the House of Nii Kyap

[TRADIJCrION] En fin de compte, it faudra done tenir
compte des droits reconnus par la loi atlx Indiens au sein
de 1'ensemble de la societe. au moyen de compromis
politiques et de mesures d'adaptation qui seront fonder,
au depart. sur Is negociation d'accords. et qui devront.
en derniere analyse, etre conformes a la volonte souve-
raine de la collectivite tome entiere. Les droits reconnus
par la loi aux Gitksan et aux Wet'suwet'en. sur lesquels
la presents action pone exclusivement at qui ne laissent
de place a aucune autre approche que l'application de la
loi elle-meme, de mane que les droits reconnus par la
loi a tous les peoples autochtones de la Colombie-Bri-
tannique. ne constituent qu'un seul des facteurs qui
determineront, en definitive, quelle genre de collectivite
noes aurons dans les amides a venir, non seulement en
Colombie-Britannique, mais partout au Canada. [Je sou-
ligne.]

(Voir egalement le Rapport de la Commission
royale sur les peuples autochtones (1996), vol. 2
(Une relation a redefinir), partie 2, aux pp. 561 et
562.)

En consequence, je suis d'avis d'accueillir le
pourvoi en partie et d'ordonner la tenue d'un nou-
veau proces sur le fondement des principes
enonces dans les presents motifs. Je suis egalement
d'avis de rejeter le pourvoi incident.

Version francaise des motifs rendus par

LE JUGE MCLACHLIN - Je souscris aux motifs
du Juge en chef. J'ajoute que je suis en outre large-
merit en accord avec les commentaires du juge
La Forest.

ANNEXE 1

Appelants

DELGAMUUKW. connu egalement sous le nom
d'Earl Muldoe, en son propre nom at au nom de
tous les autres membres des maisons Delgamuukw
et Haaxw

GISDAY WA, connu dgalement sous le nom d'Al-
fred Joseph. en son propre nom et au nom de sous
les autres membres de la maison Gisday Wa

Nli KYAP, connu egalement sous le nom de
Gerald Gunanoot. en son propre nom et au nom de
toes les autres membres de la maison Nii Kyap

208
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I	 .ET T. also known as Lloyd Ryan. suing on his
own behalf and on behalf of all the members of the
Houses of Lelt and Haak'w

ANTGULILBIX. also known as Mary Johnson.
suing on her own behalf and on behalf of all the
members of the House of Antgulilbix

TENIMGYET. also known as Arthur Matthews.
Jr.. suing on his own behalf and on behalf of all the
members of the House of Tenimgyet

GOOHLAHT. also known as Lucy Namox. suing
on her own behalf and on behalf of all the mem-
bers of the Houses of Goohlaht and Samooh

KLIIYEM LAX HAA. also known as Eva Samp-
son, suing on her own behalf and on behalf of all
the members of the Houses of Kliiyem Lax Haa
and Wii'mugulsxw

GWIS GYEN, also known as Stanley Williams,
suing on his own behalf and on behalf of all the
members of the House of Gwis Gyen

KWEESE, also known as Florence Hall. suing on
her own behalf and on behalf of all the members of
the House of Kweese

DJOGASLEE. also known as Walter Wilson. suing
on his own behalf and on behalf of all the members
of the House of Djogaslee

GWAGL'LO. also known as Ernest Hyzims. suing
on his own behalf and on behalf of all the members
of the Houses of Gwagl'lo and Duubisxw

GYOLUGYET. also known as Mary McKenzie.
suing on her own behalf and on behalf of all the
members of the House of Gyolugyet

GYETM GALDOC, also known as Sylvester
Green. suing on his own behalf and on behalf of all
the members of the Houses of Gyetm Galdoo and
Wii'Goob'l

HAAK ASXW, also known as Larry Wright. suing
on his own behalf and on behalf of all the members
of the House of Haak Asxw

LELT. connu egalement sous le nom de Lloyd
Ryan. en son propre nom et au nom de tons les
autres membres des maisons Lelt et Haak'w

ANTGULILBIX. connue egalement sous le nom
de Mary Johnson, en son propre nom et an nom de
tons les autres membres de la maison Antgulilbix

TENIMGYET. connu egalement sous le nom
d'Arthur Matthews. fils. en son propre nom et au
nom de tous les autres membres de la maison
Tenimgyet

GOOHLAHT. connue egalement sous le nom de
Lucy Namox. en son propre nom et au nom de tour
les autres membres des maisons Goohlaht et
Samooh

KLIIYEM LAX HAA. connue 6galement sous le
nom d'Eva Sampson. en son propre nom et au nom
de toes les autres membres des maisons Kliiyem
Lax Haa et Wii'mugulsxw

GWIS GYEN, connu galement sous le nom de
Stanley Williams, en son propre nom et au nom de
tour les autres membres de la maison Gwis Gyen

KWEESE, connue Egalement sous le nom de Flo-
rence Hall, en son propre nom et au nom de toes
les autres membres de la maison Kweese

DJOGASLEE. connu regalement sous le nom de
Walter Wilson, en son propre nom et au nom de
toes les autres membres de la maison Djogaslee

GWAGL'LO. connu regalement sous le nom d'Er-
nest Hyzims. en son propre nom et au nom de tons
les autres membres des maisons Gwagl'lo et Duu-
bisxw

GYOLUG YET. connue regalement sous le nom de
Mary McKenzie. en son propre nom et au nom tie
tous Ies autres membres de la maison Gyolugyet

GYETM GALDOO. connu t galement sous le nom
de Sylvester Green. en son propre nom et an nom
de tous les autres membres des maisons Gyetm
Galdoo et Wii'Goob'I

HAAK ASXW, connu egalement sous le nom de
Larry Wright, en son propre nom et au nom de tons
les autres membres de la maison Haak Asxw
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GEEL, also known as Walter Harris, suing on his
own behalf and on behalf of all the members of the
House of Geel

HAALtJS. also known as Billy Morrison. suing on
his own behalf and on behalf of all the members of
the House of Haalus

WIT HLENGWAX. also known as Herbert Burke.
suing on his own behalf and on behalf of all the
members of the House of Wii Hlengwax

LUUTKUDZIIWUS. also known as Ben McKen-
zie, Sr.. suing on his own behalf and on behalf of
all the members of the House of Luutkudziiwus

MA'UUS, also known as Jeffrey Hams. Jr.. suing
on his own behalf and on behalf of all the members
of the House of Ma'uus

MILUU LAK. also known as Alice Jeffery, suing
on her own behalf and on behalf of all the mem-
bers of the Houses of Miluu Lak and Haiwas

NIKA TEEN, also known as James Woods. suing
on his own behalf and on behalf of all the members
of the House of Nika Teen

SKIIK'M LAX HA. also known as John Wilson.
suing on his own behalf and on behalf of all the
members of the House of Skiik'm Lax Ha

WIT MINOSIK. also known as Robert Stevens.
suing on his own behalf and on behalf of all the
members of the House of Wii Minosik

GWININ NITXW. also known as Solomon Jack.
suing on his own behalf and on behalf of all the
members of the House of Gwinin Nitxw

GWOIMT. also known as Kathleen Wale, suing on
her own behalf and on behalf of all the members of
the Houses of Gwoimt and Tsabux

LUUS. also known as Jeffrey Hams. suing on his
own behalf and on behalf of all the members of the
House of Luus

GEEL. connu egalement sous le nom de Walter
Harris. en son propre nom et au nom de tous les
autres membres de la maison Geel

HAALUS. connu 6galcment sous le nom de Billy
Morrison. en son propre nom et an nom de tons les
autres membres de la maison Haalus

WTI HLENGWAX. connu galement sous le nom
d'Herbert Burke. en son propre nom et au nom de
tons les autres membres de la maison Wii
l4lengwax

LUUTKUDZIIWUS. connu egalement sous le
nom de Ben McKenzie, Pere. en son propre nom et
au nom de tous les autres membres de la maison
Luutkudziiwus

MA'UUS. connu egalement sous le nom de Jeffrey
Harris. fils. en son propre nom et au nom de sous
les autres membres de la maison Ma'uus

MILUU LAK. connue egalement sous le nom
d'Alice Jeffery. en son propre nom et au nom de
tons les autres membres des maisons Miluu Lak et
Haiwas

NIKA TEEN. connu dgalement sous lc nom de
James Woods. en son propre nom et au nom de
tous les autres membres de la maison Nika Teen

SKIIK'M LAX HA. connu egalement sous le now
de John Wilson, en son propre nom et au nom de
tons les autres membres de la maison Skiik'm Lax
Ha

WIT MINOSIK. connu egalement sous le nom de
Robert Stevens. en son propre nom et au nom de
tous les autres membres de la maison Wii Minosik

GWININ NITXW. connu egalement sous le nom
de Solomon Jack. en son propre nom et au nom de
tons lcs autres membres de la maison Gwinin
Nitxw

GWOIMT. connue egaiement sous le nom de
Kathleen Wale. en son propre nom et au nom de
tous les autres membres des maisons Gwoimt et
Tsabux

LUUS. connu egalement sous le nom de Jeffrey
Harris. en son propre nom et au nom de tous les
autres membres de la maison Luus
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MIST, also known as David Blackwater, suing on
his own behalf and on behalf of all the members of
the Houses of Niist and Baskyelaxha

SPOOKW. also known as Steven Robinson. suing
on his own behalf and on behalf of all the members
of the Houses of Spookw and Yagosip

WII GAAK. also known as Neil Sterritt, Sr.. suing
on his own behalf and on behalf of all the members
of the House of Wii Gaak

DAWAMUXW, also known as Charlie Clifford.
suing on his own behalf and on behalf of all the
members of the House of Dawamuxw

GITLUDAHL. also known as Peter Muldoe, suing
on his own behalf and on behalf of all the members
of the Houses of Gitludahl and Wiigyet

GUXSAN, also known as Herbert Wesley, suing
on his own behalf and on behalf of all the members
of the House of Guxsan

HANAMUXW, also known as Joan Ryan. suing
on her own behalf and on behalf of all the mem-
bers of the House of Hanamuxw

YAL, also known as George Turner. suing on his
own behalf and on behalf of all the members of the
House of Yal

GWIIYEEHL, also known as Chris Skulsh. suing
on his own behalf and on behalf of all the members
of the House of Gwiiyeehl

SAKXUM HIGOOKX, also known as Vernon
Smith, suing on his own behalf and on behalf of all
the members of the House of Sakxum Higookx

MA DEEK, also known as James Brown, suing on
his own behalf and on behalf of all the members of
the House of Ma Deek

WOOS. also known as Roy Morris. suing on his
own behalf and on behalf of all the members of the
House of Woos

MIST, connu egalement sous le nom de David
Blackwater, en son propre nom et au nom de toes
les autres membres des maisons Niist et Baskye-
laxha

SPOOKW, connu egalement sous le nom de Ste-
ven Robinson. en son propre nom et au nom in
taus les autres membres des maisons Spookw et
Yagosip

WIT GAAK. connu a galement sous le nom de Neil
Sterritt. fils. en son propre nom et au nom de tous
les autres membres de la maison Wii Gaak

DAWAMUXW, connu galement sous le nom de
Charlie Clifford. en son propre nom et au nom in
tons les autres membres de la maison Dawamuxw

GITLUDAHL. connu egalement sous le nom de
Peter Muldoe. en son pmpre nom et au nom in
toes les autres membres des maisons Gitludahi et
Wiigyet

GUXSAN, connu egalement sous le nom d'Her-
bert Wesley. en son pmpre nom et au nom de toes
Les autres membres de la maison Guxsan

HANAMUXW, connue dgalement sous le nom de
Joan Ryan, en son propre nom et au nom de toes
les autres membres de la maison Hanamuxw

YAL. connu galement sous le nom de George
Turner. en son propre nom et au nom de tons les
autres membres de la maison Yal

GWIIYEEHL, connu galement sous le nom de
Chris Skulsh. en son propre nom et au nom de tous
les autres membres de la maison Gwiiyeehl

SAKXUM HIGOOKX, connu galement sous le
nom de Vernon Smith, en son propre nom et au
nom de tons les autres membres de la maison Sak-
xum Higookx

MA DESK, connu egalement sous le nom de
James Brown, en son propre nom et an nom de
tous les autres membres de la maison Ma Deek

WOOS, connu a galement sous le nom de Roy
Morris, en son propre nom et an nom de tons les
autres membres de la maison Woos
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KNEDEBEAS. also known as Sarah Layton. suing
on her own behalf and on behalf of all the mem-
bers of the House of Knedebeas

SMOGELGEM. also known as Leonard George.
suing on his own behalf and on behalf of all the
members of the House of Smogelgem

KLO UM KHUN. also known as Patrick Pierre.
suing on his own behalf and on behalf of all the
members of the House of Klo Um Khun

HAG WIL NEGH. also known as Ron Mitchell.
suing on his own behalf and on behalf of all the
members of the House of Hag Wil Negh

WAH TAH KEG'HT. also known as Henry Alfred.
suing on his own behalf and on behalf of all the
members of the House of Wah Tah Keg'ht

WAH TAH KWETS. also known as John Namox,
suing on his own behalf and on behalf of all the
members of the House of Wah Tah Kwets

WOOSIMLAXHA. also known as Victor Mowatt.
suing on his own behalf and on behalf of all the
members of the House of Gutginuxw

XSGOGIMLAXHA, also known as Vernon
Milton, suing on his own behalf and on behalf of
all the members of the House of Xsgogimlaxha

WIIGYET. also known as Roy Wesley. suing on
his own behalf and on behalf of all the members of
the House of Wiigyet

WII ELAAST. also known as Jim An gus. Jr..
suing on his own behalf and on behalf of all the
members of the Houses of Wii Elaast and Amagyet

GAXSBGABAXS. also known as Gertie Watson.
suing on her own behalf and on behalf of all the
members of the House of Gaxsbgabaxs

WIGETIMSCHOL. also known as Dan Michell.
suing on his own behalf and on behalf of all the
members of the House of Namox

KNEDEBEAS. connue egalement sous le nom de
Sarah Layton. en son propre nom et au nom de
tous les autres membres de la maison Knedebeas

SMOGELGEM. connu egalement sous le nom de
Leonard George. en son propre nom et au nom de
tons les autres membres de la maison Smogelgem

KLO UM KHUN. connu a galement sous be nom
de Patrick Pierre. en son propre nom et an nom de
tons les autres membres de la maison Klo Urn
Khun

HAG WIL NEGH. connu dgalement sous le nom
de Ron Mitchell. en son propre nom et au nom de
tons les autres membres de la maison Hag Wil
Negh

WAH TAH KEG'HT. connu esgalement sous le
nom d'Henrv Alfred. en son propre nom et au nom
de tons les autres membres de la maison Wah Tah
Keg'ht

WAH TAH KWETS. connu egalement sous le nom
de John Namox. en son propre nom et au nom de
tons les autres membres de la maison Wah Tah
Kwets

WOOSIMLAXHA. connu egalement sous le nom
de Victor Mow= en son propre nom et an nom de
tons les autres membres de la maison Gutginuxw

XSGOGIMLAXHA. connu egalement sous le nom
de Vernon Milton, en son propre nom et an nom de
sous les autres membres de la maison Xsgogim-
laxha

WIIGYET. connu egalement sous le nom de Roy
Wesley. en son propre nom et au nom de tons les
autres membres de la maison Wiigyet

Wil ELAAST. connu egalement sous le nom de
Jim Angus. fits, en son propre nom et au nom de
tons Ies autres membres des maisons Wii Elaast et
Amagyet

GAXSBGABAXS. connue egalement sous be nom
de Genie Watson. en son propre nom et au nom de
tons ies autres membres de la maison Gaxsbgabaxs

WIGETIMSCHOL. connu egalement sous le nom
de Dan Michell. en son propre nom et au nom de
toes les autres membres de la maison Namox
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SCHEDULE 2

Those Intervening with the Musqueam Nation

Delbert Guerin

Gail Y. Sparrow

Jim Kew

Larry Grant

Leona M. Sparrow

Mary Charles

Myrtle McKay

Nolan Charles

Susan A. Point

Chief George Guerin

SCHEDULE 3

Those Intervening with the B.C. Cattlemen's
Association

B.C. Chamber of Commerce

B.C. Wildlife Federation

Business Council of British Columbia

Council of Tourist Associations

Fisheries Council of British Columbia

Guideoutfitters Association of British Columbia

Mining Association of British Columbia

Pacific Fishermen's Defence Alliance

Appeal allowed in part: cross-appeal dismissed.

Solicitors for the appellants and respondents on
the cross-appeal, the Gitksan Hereditary Chiefs et
al.: Rush, Crane, Guenther & Adams, Vancouver.

Solicitors for the appellants and respondents on
the cross-appeal, the Wet'suwet' en Hereditary
Chiefs et a1.: Blake, Cassels & Graydon,
Vancouver.

ANNEXE 2

Intervenant avec la Nation Musqueam

Delbert Guerin

Gail Y. Sparrow

Jim Kew

Larry Grant

Leona M. Sparrow

Mary Charles

Myrtle McKay

Nolan Charles

Susan A. Point

Chef George Guerin

ANNEXE 3

Intervenant avec la B.C. Cattlemen's
Association

B.C. Chamber of Commerce

B.C. Wildlife Federation

Business Council of British Columbia

Council of Tourist Associations

Fisheries Council of British Columbia

Guideoutfitters Association of British Columbia

Mining Association of British Columbia

Pacific Fishermen's Defence Alliance

Pourvoi accueilli en parties pourvoi incident
rejeti.

Procureurs des appelants et intimes dans le
pourvoi incident, les chefs hereditaires Gitksan et
autres: Rush, Crane, Guenther & Adams,
Vancouver.

Procureurs des appelants et intinies dans le
pourvoi incident, les chefs hereditaires Wet'su-
wet'en et autres: Blake, Cassels & Graydon,
Vancouver.
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Solicitors for the respondent and appellant on
the cross-appeal. Her Majesty the Queen in Right
of the Province of British Columbia: Arvay,
Finlay, Victoria.

Solicitor for the respondent the Attorney
General of Canada: The Attorney General of
Canada, Ottawa.

Solicitors for the intervener the First Nations
Summit: Ratclif & Company, North Vancouver.

Solicitors for the intervener the Westbank First
Nation: Woodward and Company, Victoria.

Solicitors for the interveners the Musqueam
Nation a al.: Blake, Cassels & Graydon.
Vancouver.

Solicitor for the interveners the B.C.
Cattlemen's Association, et al.: J. Keith Lowe:,
Vancouver.

Solicitors for the intervener Skeena Cellulose
Inc.: Russell & DuMoulin, Vancouver.

Solicitors for the intervener Alcan Aluminum
Ltd.: Lawson. Lundell. Lawson & McIntosh,
Vancouver.

Procureurs de l'intimee et appelante dons le
pourvoi incident. Sa Majeste la Reine du chef de la
Province de la Colombie-6ritarnique: Arvay,
Finlay, Victoria.

Procureur de 1'intime le procureur general du
Canada: Le procureur general du Canada,
Ottawa.

Procureurs de 1'intervenant le First Nations
Summit: Ratcliff & Company, North Vancouver.

Procureurs de 1'intervenante la Premiere nation
de Westbank: Woodward and Company, Victoria.

Procureurs des intervenants la Nation
Musqueam et autres: Blake, Cassels & Graydon,
Vancouver.

Procureur des intervenants la B.C. Cattlemen's
Association a autres: J. Keith Lewes, Vancouver.

Procureurs de 1'intervenante Skeena Cellulose
Inc.: Russell & DuMoulin, Vancouver.

Procureurs de I'intervenante Alcan Aluminium
We: Lawson, Lundell, Lawson & McIntosh,
Vancouver.
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Her Majesty The Queen Appellant/
Respondent on the cross-appeal

v.

Stephen Frederick Marshall, Keith
Lawrence Julien, Christopher James Paul,
Jason Wayne Marr, Simon Joseph Wilmot,
Donald Thomas Peterson, Stephen John
Knockwood, Ivan Alexander Knockwood,
Leander Philip Paul, William John Nevin,
Roger Allan Ward, Mike Gordon Peter-
Paul, John Michael Marr, Carl Joseph Sack,
Matthew Emmett Peters, Stephen John
Bernard, William Gould, Camillius Alex Jr.,
John Allan Bernard, Peter Alexander
Bernard, Eric Stephen Knockwood, Gary
Hirtle, Jerry Wayne Hirtle, Edward Joseph
Peter-Paul, Angus Michael Googoo, Lawrence
Eric Hammond, Thomas M. Howe, Daniel
Joseph Johnson, Dominic George Johnson,
James Bernard Johnson, Preston Macdonald,
Kenneth M. Marshall, Stephen Maurice
Peter-Paul, Leon R. Robinson and
Phillip F. Young Respondents/Appellants on
the cross-appeal

and

Attorney General of Canada, Attorney
General of Ontario, Attorney General
of Quebec, Attorney General of New
Brunswick, Attorney General of British
Columbia, Attorney General of Alberta,
Attorney General of Newfoundland and
Labrador, Forest Products Association of
Nova Scotia, Keptin John Joe Sark and
Keptin Frank Nevin (of the Mi'kmaq Grand
Council), Native Council of Nova Scotia,
New Brunswick Aboriginal Peoples Council,
Congress of Aboriginal Peoples, Assembly
of First Nations and Songhees Indian Band,
Malahat First Nation, T'Sou-ke First Nation,
Snaw-naw-as (Nanoose) First Nation and

Sa Majeste la Reine Appelante/intimee au
pourvoi incident

c.

Stephen Frederick Marshall, Keith
Lawrence Julien, Christopher James Paul,
Jason Wayne Marr, Simon Joseph Wilmot,
Donald Thomas Peterson, Stephen John
Knockwood, Ivan Alexander Knockwood,
Leander Philip Paul, William John Nevin,
Roger Allan Ward, Mike Gordon Peter-
Paul, John Michael Marr, Carl Joseph Sack,
Matthew Emmett Peters, Stephen John
Bernard, William Gould, Camillius Alex Jr.,
John Allan Bernard, Peter Alexander
Bernard, Eric Stephen Knockwood, Gary
Hirtle, Jerry Wayne Hirtle, Edward Joseph
Peter-Paul, Angus Michael Googoo,
Lawrence Eric Hammond, Thomas M. Howe,
Daniel Joseph Johnson, Dominic George
Johnson, James Bernard Johnson, Preston
Macdonald, Kenneth M. Marshall, Stephen
Maurice Peter-Paul, Leon R. Robinson et
Phillip F. Young Intimes/appelants au
pourvoi incident

et

Procureur general du Canada, procureur
general de l'Ontario, procureur general du
Quebec, procureur general du Nouveau-
Brunswick, procureur general de la
Colombie-Britannique, procureur general de
1'Alberta, procureur general de Terre-Neuve-
et-Labrador, Forest Products Association
of Nova Scotia, Keptin John Joe Sark et
Keptin Frank Nevin (du Grand Conseil
Mi'kmaq), Native Council of Nova Scotia,
New Brunswick Aboriginal Peoples Council,
Congres des peuples autochtones,
Assemblee des Premieres Nations et
Bande indienne de Songhees, Premiere
nation de Malahat, Premiere nation des
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Beecher Bay Indian Band (collectively the
Te'mexw Nations) Interveners

and between

Her Majesty The Queen Appellant

v.

Joshua Bernard Respondent

and

Attorney General of Canada, Attorney
General of Ontario, Attorney General of
Quebec, Attorney General of Nova Scotia,
Attorney General of British Columbia,
Attorney General of Alberta, Attorney
General of Newfoundland and Labrador,
Union of New Brunswick Indians, New
Brunswick Forest Products Association,
Keptin John Joe Sark and Keptin Frank
Nevin (of the Mi'kmaq Grand Council),
Native Council of Nova Scotia, New
Brunswick Aboriginal Peoples Council,
Congress of Aboriginal Peoples, Assembly
of First Nations and Songhees Indian Band,
Malahat First Nation, T'Sou-ke First Nation,
Snaw-naw-as (Nanoose) First Nation and
Beecher Bay Indian Band (collectively the
Te'mexw Nations) Interveners

T'Sou-ke, Premiere nation de Snaw-naw-
as (Nanoose) et Bande indienne de Beecher
Bay (collectivement appelees les Nations des
Te'mexw) Intervenants

et entre

Sa Mgjeste la Reine Appelante

c.

Joshua Bernard Intime

et

Procureur general du Canada, procureur
general de 1'Ontario, procureur general
du Quebec, procureur general de la
Nouvelle-Ecosse, procureur general de la
Colombie-Britannique, procureur general
de 1'Alberta, procureur general de Terre-
Neuve-et-Labrador, Union of New Brunswick
Indians, Association des produits forestiers
du Nouveau-Brunswick, Keptin John Joe
Sark et Keptin Frank Nevin (du Grand
Conseil Mi'kmaq), Native Council of Nova
Scotia, New Brunswick Aboriginal Peoples
Council, Congres des peuples autochtones,
Assemblee des Premieres Nations et Bande
indienne de Songhees, Premiere nation
de Malahat, Premiere nation des T'Sou-
ke, Premiere nation de Snaw-naw-as
(Nanoose) et Bande indienne de Beecher
Bay (collectivement appelees les Nations des
Te'mexw) Intervenants

INDEXED AS: R. v. MARSHALL; R. v. BERNARD

Neutral citation: 2005 SCC 43.

File Nos.: 30063, 30005.

2005: January 17, 18; 2005: July 20.

Present: McLachlin C.J. and Major, Bastarache, LeBel,
Fish, Abella and Charron JJ.

RiPERTORIi : R. c. MARSHALL; R. c. BERNARD

Reference neutre : 2005 CSC 43.

N's du greffe : 30063, 30005.

2005: 17, 18 janvier; 2005 : 20 juillet.

Presents : La juge en chef McLachlin et les juges Major,
Bastarache, LeBel, Fish, Abella et Charron.
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ON APPEAL FROM THE COURT OF APPEAL FOR
NOVA SCOTIA

ON APPEAL FROM THE COURT OF APPEAL FOR
NEW BRUNSWICK

Indians - Treaty rights - Logging - Interpretation
of truckhouse clause - Mi'kmaq Indians charged with
cutting and removing timber from Crown lands without
authorization, or with unlawful possession of Crown
timber - Whether Mi'kmaq in Nova Scotia and New
Brunswick have treaty right to log on Crown lands for
commercial purposes.

Indians - Aboriginal title - Logging sites -
Mi'kmaq Indians charged with cutting and removing
timber from Crown lands without authorization, or
with unlawful possession of Crown timber - Whether
Mi'kmaq hold aboriginal title to lands they logged -
Standard of occupation and type of evidence required
to prove title - Whether Royal Proclamation of 1763 or
Belcher's Proclamation of 1762 granted aboriginal title
to Mi'kmaq.

This appeal deals with two cases. In Marshall, 35
Mi'kmaq Indians were charged with cutting timber on
Crown lands in Nova Scotia without authorization. In
Bernard, a Mi'kmaq Indian was charged with unlaw-
ful possession of spruce logs he was hauling from the
cutting site to the local saw mill. The logs had been cut
on Crown lands in New Brunswick. In both cases, the
accused argued that as Mi'kmaq Indians, they were
not required to obtain provincial authorization to log
because they have a right to log on Crown lands for com-
mercial purposes pursuant to treaty or aboriginal title.
The trial courts entered convictions which were upheld
by the summary conviction courts. The courts of appeal
set aside the convictions. A new trial was ordered in
Marshall and an acquittal entered in Bernard.

Held: The appeals should be allowed and the convic-
tions restored. The cross-appeal in Marshall should be
dismissed.

Per McLachlin C.J. and Major, Bastarache, Abella
and Charron JJ.: The treaties of 1760-61 do not confer
on modern Mi'kmaq a right to log contrary to provin-
cial regulation. The truckhouse clause of the treaties

EN APPEL DE LA COUR D'APPEL DE LA
NOUVELLE-ECOSSE

EN APPEL DE LA COUR D'APPEL DU NOUVEAU-
BRUNSWICK

Indiens - Droits issus de traites - Coupe de bois -
Interpretation de la clause relative aux maisons de
troc - Indiens mi'kmaq accuses d'avoir coupe et en-
!eve du bois sans autorisation sur des terres publiques,
ou de possession illegale de bois provenant des terres
publiques - Les Mi'kmaq de la Nouvelle-Ecosse et du
Nouveau-Brunswick ont-ils, en vertu des traites, le droit
d'exploiter commercialement les ressources forestieres
sur les terres publiques?

[ndiens - Titre aborigene - Lieux de coupe du
bois - Indiens mi'kmaq accuses d'avoir coupe et enleve
du bois sans autorisation sur des terres publiques, ou de
possession illegale de bois provenant des terres publi-
ques - Les Mi'kmaq ont-ils un titre aborigene sur le ter-
ritoire oic ils ont coupe du bois? - Norme d'occupation
et nature de la preuve necessaires pour etablir le titre -
La Proclamation royale de 1763 ou la Proclamation de
Belcher de 1762 ont-elles accorde le titre aborigene aux
Mi'kmaq?

Ce pourvoi concerne deux affaires. Dans Marshall,
35 Indiens mi'kmaq ont ete accuses d'avoir coupe des
arbres sans autorisation sur des terres publiques en
Nouvelle-Ecosse. Dans Bernard, un Indien mi'kmaq a
ete accuse de possession illegale de grumes d'epinette
qu'il transportait de la zone de coupe a la scierie locale.
Ces grumes avaient ete coupees sur des terres publiques
au Nouveau-Brunswick. Dans les deux cas, les accuses
ont soutenu qu'etant des Mi'kmaq, ils n'etaient pas te-
nus d'obtenir une autorisation provinciale pour couper du
bois sur les terres publiques parce qu'ils ont le droit de
se livrer a ]'exploitation forestii re commerciale confor-
mement au traite ou au titre aborigene. Les juges de pre-
miere instance ont declare les accuses coupables, et ces
verdicts ont ete maintenus par les tribunaux d'appel en
matieres sommaires. Les cours d'appel ont annule les
declarations de culpabilite. Dans Marshall, un nouveau
proces a ete ordonne, et dans Bernard, ]'accuse a ete ac-
quitte.

Arret : Les pourvois sont accueillis et les declarations
de culpabilite sont retablies. Le pourvoi incident dans
Marshall est rejete.

La juge en chef McLachlin et les juges Major,
Bastarache, Abella et Charron : Les traites de 1760-
1761 ne conferent pas aux Mi'kmaq d'aujourd'hui un
droit de couper du bois sans observer la reglementation
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was a trade clause which only granted the Mi'kmaq the
right to continue to trade in items traditionally traded
in 1760-61. While the right to trade in traditional
products carries with it an implicit right to harvest
those resources, this right to harvest is the adjunct of
the basic right to trade in traditional products. Nothing
in the wording of the truckhouse clause comports a
general right to harvest or gather all natural resources
then used. The right conferred is the right to trade. The
emphasis therefore is not on what products were used,
but on what trading activities were in the contempla-
tion of the parties at the time the treaties were made.
Only those trading activities are protected. Ancestral
trading activities, however, are not frozen in time and
the question in each case is whether the modern trad-
ing activity in issue represents a logical evolution from
the traditional trading activities at the time the treaties
were made. Here, the trial judges applied the proper
test and the evidence supports their conclusion that the
commercial logging that formed the basis of the char-
ges against the accused was not the logical evolution
of a traditional Mi'kmaq trading activity in 1760-61.
[16-20] [25] [35]

The accused did not establish that they hold aborig-
inal title to the lands they logged. Delgamuukw
requires that in analyzing a claim for aboriginal title,
both aboriginal and European common law perspec-
tives must be considered. The court must examine
the nature and extent of the pre-sovereignty aborig-
inal practice and translate that practice into a modern
common law right. Since different aboriginal practi-
ces correspond to different modern rights, the question
is whether the practices established by the evidence,
viewed from the aboriginal perspective, correspond
to the core of the common law right claimed. Here,
the accused did not assert an aboriginal right to har-
vest forest resources but aboriginal title simpliciter.
Aboriginal title to land is established by aboriginal
practices that indicate possession similar to that asso-
ciated with title at common law. The evidence must
prove "exclusive" pre-sovereignty "occupation" of the
land by their forebears. "Occupation" means "physical
occupation" and "exclusive occupation" means an inten-
tion and capacity to retain exclusive control of the land.
However, evidence of acts of exclusion is not required.
All that is required is demonstration of effective con-
trol of the land by the group, from which a reasonable
inference can be drawn that the group could have
excluded others had it chosen to do so. Typically, this

provinciale. La clause des traites relative aux maisons
de troc est une clause commerciale qui a simplement
accorde aux Mi'kmaq le droit de continuer le com-
merce des articles dont ils faisaient deja le commerce
en 1760-1761. Alors que le droit de faire le commerce
de produits traditionnels suppose implicitement le droit
de recolter ces ressources, ce droit de recolte est un
accessoire du droit principal de faire le commerce de
produits traditionnels. Le libelle de la clause relative
aux maisons de troc ne confere d'aucune fagon un droit
general de recolter ou de cueillir toutes les ressources
naturelles alors utilisees. Le droit confere est le droit
de commercer. On ne met pas 1'accent sur les produits
qui etaient utilises, mais sur les activites commerciales
que les parties envisageaient au moment de la conclu-
sion des traites. Seules ces activites commerciales sont
protegees. Cependant, les activites commerciales an-
cestrales ne sont pas figees dans le temps et la ques-
tion est de savoir dans chaque cas si 1'activite commer-
ciale actuelle en cause procede de ]'evolution logique
du commerce traditionnel pratique an moment des
traites. En l'espece, les juges des proces ont applique
le critere approprie et la preuve etaye leur conclusion
selon laquelle ]'exploitation forestiere commerciale a
la base des accusations portees contre les accuses ne
constituait pas ]'evolution logique d'une activite com-
merciale traditionnelle des Mi'kmaq en 1760-1761. [16-
20] [25] [35]

Les accuses n'ont pas etabli qu'ils detiennent un titre
aborigene sur le territoire orl le bois a ete coupe. L'arret
Delgamuukw exige, tors de ]'analyse d'une revendica-
tion du titre aborigene, qu'il soit tenu compte a la fois du
point de vue des Autochtones et de la perspective de la
common law europeenne. Le tribunal doit examiner la
nature et la portee de la pratique autochtone anterieure
i1 ]'affirmation de la souverainete et transposer cette
pratique en un droit de common law moderne. Puisque
des pratiques autochtones differentes correspondent
A des droits modernes differents, it faut se demander
si les pratiques etablies par la preuve, considerees du
point de vue autochtone, correspondent aux elements
fondamentaux du droit de common law revendique.
En 1'espece, les accuses n'ont pas revendique un droit
ancestral de recolter des ressources forestieres mais le
titre aborigene en soi. Le titre aborigene sur des terres
s'etablit au moyen de pratiques autochtones indiquant
une possession semblable A la possession associee au
titre de propriete en common law. La preuve doit de-
montrer que le territoire faisait ]'objet, anterieurement

]'affirmation de la souverainete, d'une << occupation »
<< exclusive » par les ancetres de ceux qui revendi-
quent le titre. L'<< occupation » s'entend de << ]'occupa-
tion physique », et << ]'occupation exclusive > s'entend
de ]'intention et de la capacite de garder le contr0le
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is established by showing regular occupancy or use of
definite tracts of land for hunting, fishing or the exploit-
ation of resources. These principles apply to nomadic
and semi-nomadic aboriginal groups; the right in
each case depends on what the evidence establishes.
Continuity is required, in the sense of showing the
group's descent from the pre-sovereignty group whose
practices are relied on for the right. On all these mat-
ters, evidence of oral history is admissible, provided it
meets the requisite standards of usefulness and reason-
able reliability. The trial judges in both cases applied
the proper test in requiring proof of sufficiently regu-
lar and exclusive use of the cutting sites by Mi'kmaq
people at the time of the assertion of sovereignty, and
there is no ground to interfere with their conclusions
that the evidence did not establish aboriginal title. [45-
60] [70] [72]

The text, the jurisprudence and historic policy all
support the conclusion that the Royal Proclamation of
1763 did not reserve aboriginal title to the Mi'kmaq in
the former colony of Nova Scotia. On the evidence, there
is also no basis for finding title to the cutting sites in
Belcher's Proclamation. [96] [106]

Per LeBel and Fish JJ.: The protected treaty right
includes not only a right to trade but also a corres-
ponding right of access to resources for the purpose
of engaging in trading activities. The treaty right
comprises both a right to trade and a right of access
to resources: there is no right to trade in the abstract
because a right to trade implies a corresponding right
of access to resources for trade. There are limits, how-
ever, to the trading activities and access to resources
that are protected by the treaty. Only those types of
resources traditionally gathered in the Mi'kmaq econ-
omy for trade purposes would reasonably have been
in the contemplation of the parties to the treaties of
1760-61. In order to be protected under those treaties,
trade in forest products must be the modern equivalent
or a logical evolution of Mi'kmaq use of forest prod-
ucts at the time the treaties were signed. On the facts
of these cases, the evidence supports the conclusion
that trade in forest products was not contemplated by
the parties and that logging is not a logical evolution

exclusif du territoire. Il n'est cependant pas necessaire
de faire la preuve d'actes d'exclusion. II suffit de de-
montrer que le groupe a exerce un contrOle effectif sur
un territoire, ce qui permet raisonnablement de conclure
que le groupe pourrait avoir exclu d'autres personnes
s'il 1'avait voulu. La possession se prouve generalement
en demontrant 1'occupation ou 1'utilisation regulieres
de secteurs bien definis du territoire pour y pratiquer
la chasse, la Oche ou 1'exploitation des ressources.
Ces principes s'appliquent aux groupes autochtones
nomades et semi-nomades; dans chaque cas, le droit
depend de ce qu'etablit la preuve. La continuite est ne
cessaire, en ce sens que le groupe doit demontrer qu'il
descend, depuis la periode precedant 1'affirmation de
la souverainete, du groupe sur les pratiques duquel re-
pose la revendication du droit. Pour tous ces points, la
preuve par recits oraux est admissible si elle satisfait
aux normes d'utilite et de fiabilite raisonnable. Dans
chaque cas, le juge du proces a applique le bon critere
en exigeant la preuve d'une utilisation suffisamment
reguliere et exclusive des zones de coupe par le peuple
mi'kmaq it l'epoque de 1'affirmation de la souverainete,
et it n'existe aucun motif de modifier leur conclusion
suivant laquelle la preuve n'etablissait pas 1'existence
du titre aborigene. [45-60] [70] [72]

Le texte de la Proclamation royale de 1763, la ju-
risprudence et la politique historiquement poursuivie
font tous conclure que la Proclamation royale n'a pas
reserve le titre aborigene aux Mi'kmaq de 1'ancienne
colonie de la Nouvelle-$cosse. Selon la preuve, rien
ne permet de conclure que la Proclamation de Belcher
ait confere un titre sur les lieux de coupe du bois. [96]
[106]

Les juges LeBel et Fish : Le droit protege par un
traite comprend non seulement un droit de commercer,
mais egalement un droit correlatif d'acces aux ressour-
ces permettant de se livrer a des activites commercia-
les. Le droit issu du traite comprend a la fois un droit de
commercer et un droit d'accbs aux ressources : le droit de
commercer n'existe pas clans 1'absolu parce que ce droit
suppose un droit correlatif d'acces aux ressources pour
en faire le commerce. L'activite Commerciale et I'acces
aux ressources proteges par le traite comportent toutefois
des limites. Seules les ressources qui etaient tradition-
nellement visees par les activites de cueillette en vue du
commerce dans le cadre de I'economie mi'kmaq auraient
raisonnablement ete envisagees par les parties aux traites
de 1760-1761. Pour beneficier de la protection conferee
par ces traites, le commerce des produits forestiers doit
constituer l'equivalent moderne ou une evolution logique
de l'utilisation que les Mi'kmaq faisaient des produits fo-
restiers au moment de la conclusion des traites. Selon les
faits de ces affaires, la preuve permet de conclure que le
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of the activities traditionally engaged in by Mi'kmaq
at the time the treaties were entered into. [110-118]

In the context of aboriginal title claims, aboriginal
conceptions of territoriality, land use and property
should be used to modify and adapt the traditional
common law concepts of property in order to develop an
occupancy standard that incorporates both the aborig-
inal and common law approaches. However, the role
of the aboriginal perspective cannot be simply to help
in the interpretation of aboriginal practices in order to
assess whether they conform to common law concepts
of title. The patterns and nature of aboriginal occupation
of land should inform the standard necessary to prove
aboriginal title. The common law notion that "physical
occupation is proof of possession" remains but is not
the governing criterion: the nature of the occupation is
shaped by the aboriginal perspective, which includes
a history of nomadic or semi-nomadic modes of occu-
pation. Since proof of aboriginal title relates to the
manner in which the group used and occupied the land
prior to the assertion of Crown sovereignty, the mere
fact that an aboriginal group travelled within its terri-
tory and did not cultivate the land should not take away
from its title claim. Therefore, anyone considering the
degree of occupation sufficient to establish title must
be mindful that aboriginal title is ultimately prem-
ised upon the notion that the specific land or territory
at issue was of central significance to the aboriginal
group's culture. Occupation should be proved by evi-
dence not of regular and intensive use of the land but
of the tradition and culture of the group that connect it
with the land. Thus, intensity of use is related not only
to common law notions of possession but also to the
aboriginal perspective. The record in the courts below
lacks the evidentiary foundation necessary to make
legal findings on the issue of aboriginal title in respect
of the cutting sites in Nova Scotia and New Brunswick
and, as a result, the accused in these cases have failed
to sufficiently establish their title claim. [127-141]

The appropriateness of litigating aboriginal treaty,
rights and title issues in the context of proceedings of a
penal nature is doubtful. When issues of aboriginal title

commerce des produits forestiers n'etait pas envisage par
les parties et que ]'exploitation forestiere ne constitue pas
]'evolution logique des activites auxquelles s'adonnaient
traditionnellement les Mi'kmaq au moment de la conclu-
sion des traites. [110-118]

Dans le contexte des revendications relatives au ti-
tre aborigene, it faudrait recourir it des conceptions
autochtones de territoriality , d'utilisation du territoire
et de propriete pour modifier et adapter les notions tra-
ditionnelles de propriete en common law afin d'elabo-
rer une norme d'occupation qui integre les perspecti-
ves autochtone et de common law. Cependant, le role
du point de vue autochtone ne peut se limiter a faci-
liter ]'interpretation des pratiques autochtones dans le
but de determiner si celles-ci sont compatibles avec
les concepts de la common law en matiere de titre. Les
modes et la nature de 1'occupation autochtone du ter-
ritoire devraient servir ii definir la norme necessaire
pour etablir le titre aborigene. La notion de la common
law selon laquelle << ('occupation physique fait preuve
de la possession » subsiste mais ne represente pas le
critere determinant : la nature de 1'occupation se defi-
nit en fonction d'un point de vue autochtone, qui com-
prend une histoire de modes d'occupation nomades et
semi-nomades. Puisque la preuve du titre aborigene est
liee A la maniere dont le groupe autochtone a utilise et
occupe le territoire avant 1'affirmation de la souverai-
nete, le simple fait qu'un groupe autochtone s'est de-
place it l'interieur de son territoire et n'a pas cultive la
terre ne devrait rien enlever it sa revendication de titre.
Par consequent, dans 1'examen du degre d'occupation
suffisant pour etablir 1'existence d'un titre, it faut tenir
compte du fait que le titre aborigene repose en defini-
tive sur 1'idee que la terre ou le territoire en cause avait,
pour la culture du groupe autochtone, une importance
fondamentale. La preuve de ('occupation devrait donc
etre etablie, non pas par une preuve d'utilisation in-
tensive et reguliere du territoire, mais a ]'aide des ele-
ments des traditions et de la culture du groupe qui le
relient A la terre. Ainsi, 1'intensite de ]'utilisation est
liee non seulement aux notions de possession en com-
mon law, mais aussi au point de vue autochtone. Le
dossier presente aux juridictions inferieures n'offre
pas le fondement probatoire necessaire pour tirer des
conclusions de droit sur la question du titre aborigene
a regard des lieux de coupe situes en Nouvelle-Ecosse
et au Nouveau-Brunswick et de ce fait, les accuses aux
presents pourvois n'ont pas reussi it etablir de maniere
suffisante le bien-fonde de leur revendication de titre.
[127-141]

Il faut s'interroger sur I'opportunite de debattre les
questions de traite autochtone, de droits ancestraux et
de titre aborigene dans le contexte de proces criminels.
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or other aboriginal rights claims arise in the context of
summary conviction proceedings, it may be most bene-
ficial to all concerned to seek a temporary stay of the
charges so that the aboriginal claim can be properly
litigated in the civil courts. Once the aboriginal rights
claim to the area in question is settled, the Crown could
decide whether or not to proceed with the criminal
charges. [142-144]
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The judgment of McLachlin C.J. and Major,
Bastarache, Abella and Charron M. was delivered
by

THE CHIEF JUSTICE -

I. Introduction

Can members of the Mi'kmaq people in Nova
Scotia and New Brunswick engage in commer-
cial logging on Crown lands without authorization,
contrary to statutory regulation? More precisely, do
they have treaty rights or aboriginal title entitling
them to do so? These are the central issues on this
appeal.

In the Marshall case, Stephen Frederick Marshall
and 34 other Mi'kmaq Indians were charged with
cutting timber on Crown lands without authori-
zation, contrary to s. 29 of the Crown Lands Act,
R.S.N.S. 1989, c. 114, between November 1998 and
March 1999. The logging took place in five coun-
ties on mainland Nova Scotia and three counties
on Cape Breton Island, in the Province of Nova
Scotia. The accused admitted all the elements of
the offence, except lack of authorization.

In the Bernard case, Joshua Bernard, a Mi'kmaq
Indian, was charged with unlawful possession of
23 spruce logs he was hauling from the cutting site
to the local saw mill in contravention of s. 67(1)(c)
of the Crown Lands and Forests Act, S.N.B. 1980,
c. C-38.1, as amended. Another member of the
Miramichi Mi'kmaq community had cut the logs
from Crown lands in the Sevogle area of the water-
shed region of the Northwest Miramichi River, in
the Province of New Brunswick. Like the accused
in Marshall, Bernard argued that as a Mi'kmaq,

Daniel R. Theriault, pour 1'intervenante Union
of New Brunswick Indians.

Mahmud Jamal et Neil Paris, pour 1'inter-
venante l'Association des produits forestiers du
Nouveau-Brunswick.

Version francaise du jugement de la juge en
chef McLachlin et des juges Major, Bastarache,
Abella et Charron rendu par

LA JUGE EN CHEF -

I. Introduction

Des membres du peuple mi'kmaq de la Nouvelle-
$cosse et du Nouveau-Brunswick peuvent-ils se
livrer a 1'exploitation forestiere commerciale sur
les terres publiques sans 1'autorisation requise par
la loi? Plus precisement, possedent-ils des droits
issus de traites ou un titre aborigene les autorisant

mener ces activites? Voila les questions fonda-
mentales que souleve ce pourvoi.

Dans 1'affaire Marshall, Stephen Frederick
Marshall et 34 autres Indiens mi'kmaq ont ete ac-
cuses d'avoir coupe des arbres sans autorisation
sur des terres publiques, entre les mois de novem-
bre 1998 et de mars 1999, en contravention de fart.
29 de la Crown Lands Act, R.S.N.S. 1989, ch. 114.
L'abattage s'est pratique dans cinq comtes de la
partie continentale de la Nouvelle-$cosse et dans
trois comtes de file du Cap-Breton, en Nouvelle-
$cosse. Les accuses ont admis tous les elements
de l'infraction, sauf 1'absence d'autorisation.

Dans 1'affaire Bernard, Joshua Bernard, un
Indien mi'kmaq, a ete accuse de possession ille-
gale de 23 grumes d'epinette qu'il transportait de
la zone de coupe A la scierie locale en contraven-
tion de Pal. 67(1)c) de la Loi sur les terres et forets
de la Couronne, L.N.-B. 1980, ch. C-38.1, et ses
modifications. Un autre membre de la communau-
te mi'kmaq de Miramichi avait coupe ces grumes
sur des terres publiques dans le secteur de Sevogle
de la region du bassin hydrographique de la
riviere Northwest Miramichi, au Nouveau-
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he was not required to obtain authorization to
log.

In both cases the trial courts entered convictions.
In both cases, these convictions were upheld by the
summary appeal court. And in both cases, these
decisions were reversed by the Court of Appeal. In
Marshall, the convictions were set aside and a new
trial ordered. In Bernard, the conviction was set
aside and an acquittal entered.

The significance of these cases transcends the
charges at stake. They were used as vehicles for
determining whether Mi'kmaq peoples in Nova
Scotia and New Brunswick have the right to log on
Crown lands for commercial purposes pursuant to
treaty or aboriginal title. Many witnesses, including
experts in aboriginal history and treaty interpreta-
tion, testified. The trial judges made detailed find-
ings of fact and the Justices of the Court of Appeal
wrote extensive reasons. The cases now come
before us for final determination of the issues.

I conclude that the trial judges in each case cor-
rectly held that the respondents' treaty rights did
not extend to commercial logging and correctly
rejected the claim for aboriginal title in the relevant
areas. I would thus allow the appeals, dismiss the
cross-appeal in Marshall and restore the convic-
tions.

II. Aboriginal Treaty Right

A. The Background: Marshall 1 and Marshall 2

In 1760 and 1761, the British Crown concluded
"Peace and Friendship" treaties with the Mi'kmaq
peoples of the former colony of Nova Scotia, now
the Provinces of Nova Scotia and New Brunswick.
The British had succeeded in driving the French
from the area. The Mi'kmaq and French had been

Brunswick. Comme 1'accuse dans 1'affaire
Marshall, M. Bernard a soutenu qu'etant un
Mi'kmaq, it n'etait pas tenu d'obtenir une autorisa-
tion pour se livrer a 1'exploitation forestiere.

Dans les deux cas, le juge du proces a declare
les accuses coupables, et ces verdicts ont ete main-
tenus par le tribunal d'appel en matieres sommaires.
Et dans les deux cas, les cours d'appel ont infirme
la decision. Dans Marshall, la cour a annule les de-
clarations de culpabilite et ordonne un nouveau pro-
ces. Dans Bernard, la cour a annule la declaration
de culpabilite et lui a substitue un verdict d'acquitte-
ment.

L'importance de ces affaires transcende les ac-
cusations en cause. Elles ont amene les tribunaux a
determiner si les peuples mi'kmaq de la Nouvelle-
Ecosse et du Nouveau-Brunswick ont le droit d'ex-
ploiter commercialement les ressources forestieres
des terres publiques en vertu des traites ou du titre
aborigene. Plusieurs temoins ont ete entendus, no-
tamment des specialistes en histoire autochtone et
en interpretation des traites. Les juges des proces
ont formule des conclusions de fait detaillees et les
juges des cours d'appel ont rendu des motifs fouilles.
Notre Cour doit maintenant rendre une decision fi-
nale sur ces questions.

J'estime que les juges des proces ont a bon droit
conclu, dans chaque cas, que les droits issus de trai-
tes dont se reclamaient les defendeurs n'englobent
pas 1'exploitation forestiere commerciale et qu'ils
ont correctement rejete la revendication du titre
aborigene sur les zones visees. Je suis donc d'avis
d'accueillir les pourvois, de rejeter le pourvoi inci-
dent dans Marshall et de retablir les declarations de
culpabilite.

II. Droits issus de traites des Autochtones

A. Le contexte : Marshall 1 et Marshall 2

En 1760 et 1761, la Couronne britannique a conclu
des traites « de paix et d'amitie > avec les peuples
mi'kmaq de 1'ancienne colonie de la Nouvelle-
Ecosse, dont sont issues les provinces de la Nouvelle-
Ecosse et du Nouveau-Brunswick. Les Britanniques
avaient reussi a deloger les Francais de la region. Ces
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allies and trading partners for almost 250 years.
The British, having defeated the French, wanted
peace with the Mi'kmaq. To this end, they entered
into negotiations, which resulted in the Peace and
Friendship treaties. The existence of a treaty and
a right to claim under it are questions of fact to be
determined in each case. Although different trea-
ties were made with different groups, for the pur-
poses of this case we assume that the main terms
were the same, similar to those in R. v. Marshall,
[1999] 3 S.C.R. 456 ("Marshall 1").

A critical aspect of the treaties was the trading
clause, whereby the British agreed to set up trading
posts, or "truckhouses", and the Mi'kmaq agreed
to trade only at those posts, instead of with others,
like their former allies, the French. In the crucial
clause, the Mi'kmaq Chiefs agreed:

And I do further engage that we will not traffick, barter
or Exchange any Commodities in any manner but with
such persons or the managers of such Truck houses as
shall be appointed or Established by His Majesty's
Governor ... .

The pact was mutual. The English were desir-
ous of ensuring that the Mi'kmaq could con-
tinue to peacefully live in the area. To do this, the
Mi'kmaq needed to trade for European goods, as
they had been doing for more than two centuries.
The English wanted the Mi'kmaq to do this with
them, and not with the French. For their part, the
Mi'kmaq wanted assurance that the English would
provide trading posts where they could barter their
goods and obtain necessaries.

In Marshall 1, a member of the Mi'kmaq nation
was charged with fishing and selling eels contrary
to Federal regulations. The defendant in that case,
Donald Marshall Jr., admitted that he had caught
and sold several hundred pounds of eel out of
season. His defense was that the truckhouse clause

derniers commercaient avec les Mi'kmaq depuis
press de 250 ans et avaient conclu des alliances avec
eux. Apres avoir defait les Francais, les Britanniques
souhaitaient la paix avec les Mi'kmaq. A cette fin,
ils ont entrepris des negociations qui ont conduit O. la
conclusion de traites de paix et d'amitie. L'existence
d'un traite et du droit de s'en prevaloir sont des ques-
tions de fait qu'il faut trancher en fonction de chaque
affaire. Bien que differents traites aient ete conclus
avec differents groupes, nous tenons pour acquis, en
1'espece, que les principales clauses de ceux-ci sont
identiques et qu'elles sont analogues a celles qui ont
ete examinees dans R. c. Marshall, [1999] 3 R.C.S.
456 (o Marshall 1 »).

La clause de ces traites relative au commerce
en constituait un aspect fondamental. Selon cette
clause, les Britanniques acceptaient d'etablir des pos-
tes de traite ou << maisons de troc et les Mi'kmaq
acceptaient de ne faire commerce qu'a ces etablis-
sements plutot qu'avec d'autres personnes, comme
leurs anciens allies francais. Voici ce qu'acceptaient
les chefs mi'kmaq dans cette clause :

[TRADUCTION] Et je prends en outre 1'engagement que
nous ne trafiquerons, ne troquerons et n'echangerons
aucune marchandise, de quelque maniere que ce soit, si
ce n'est avec les personnes ou les gerants des maisons de
troc qui seront designees ou etablies par le gouverneur
de Sa Majeste .. .

Il s'agissait d'une entente reciproque. Les Anglais
voulaient s'assurer que les Mi'kmaq continuent

vivre paisiblement dans la region. Pour cela, les
Mi'kmaq devaient pouvoir se procurer des marchan-
dises europeennes par le troc, comme ils 1'avaient
fait pendant plus de deux siecles. Les Anglais vou-
laient que les Mi'kmaq commercent avec eux et non
avec les Francais, et les Mi'kmaq desiraient avoir
1'assurance que les Anglais etabliraient des postes
de traite oh ils pourraient echanger leurs produits
contre des biens necessaies.

Dans Marshall 1, un membre de la nation mi'kmaq
etait accuse d'avoir Oche et vendu des anguilles en
contravention de la reglementation federale. Le de-
fendeur dans cette affaire, Donald Marshall Jr., avait
admis avoir *he et vendu plusieurs centaines de
livres d'anguilles hors saison. Il avait invoque en
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of the treaties of 1760-61 gave him the right to
catch and trade fish. The issue before the Court was
whether the treaties conferred this right.

The majority of this Court concluded that the
truckhouse clause amounted to a promise on the
part of the British that the Mi'kmaq would be
allowed to engage in traditional trade activities so
as to obtain a moderate livelihood from the land
and sea. The Mi'kmaq had traded in fish at the
time of the treaties. Marshall's activity could be
characterized as fishing in order to obtain a mod-
erate livelihood. It was thus the logical evolution
of an aboriginal activity protected by the treaties.
Marshall was acquitted.

In response to a subsequent application for a
rehearing, the Court issued reasons now known as
Marshall 2 (R. v. Marshall, [1999] 3 S.C.R. 533). In
the course of these reasons, the Court commented
on the nature of the right and the implication of
Marshall 1 on the right of the Mi'kmaq to harvest
and sell other resources. It stated that treaty rights
pertaining to activities other than fishing, like log-
ging, would fall to be decided on such evidence as
might be led in future cases directed to that issue.

Relying on their interpretation of Marshall 1,
the respondents commenced logging activities on
Crown lands in Nova Scotia and New Brunswick
without authorization. They were arrested and
charged. They raised the treaties and Marshall I
and 2 in support of the defense that they were
entitled to log for commercial purposes without
permit. Their arguments were rejected at trial and
on summary appeal, but accepted on appeal to their
respective provincial courts of appeal. The issue
of whether the treaties of 1760-61 grant modern
Mi'kmaq a right to log contrary to provincial
regulation is now squarely before this Court.

defense que la clause relative aux maisons de troc
des traites de 1760-1761 lui donnait le droit de O-
cher et de vendre ses, prises. La Cour devait decider
si les traites conferaient un tel droit.

Les juges majoritaires de la Cour ont conclu que
la clause relative aux maisons de troc constituait une
promesse faite par les Britanniques aux Mi'kmaq
qu'ils pourraient poursuivre leurs activites commer-
ciales traditionnelles afin de s'assurer une subsis-
tance convenable A meme les produits de la terre et
de la mer. Les Mi'kmaq faisaient le commerce du
poisson au moment des traites, et on pouvait dire
que Marshall pechait dans le but de s'assurer une
subsistance convenable. II s'agissait donc de revolu-
tion logique d'une activites autochtone protegee par
les traites. Marshall a ete acquitte.

Statuant sur une demande de nouvelle audition
du pourvoi, la Cour a rendu 1'arret maintenant connu
sous 1'intitule Marshall 2 (R. c. Marshall, [1999] 3
R.C.S. 533). Dans ses motifs, la Cour a traites de la
nature du droit issu des traites et de la portee de l'ar-
ret Marshall I sur le droit des Mi'kmaq de recolter
et vendre d'autres ressources. Elie a declare que les
droits issus de traites se rapportant A des activites
autres que la Oche, comme 1'exploitation forestiere,
devraient etre determines en fonction de la preuve
soumise dans de futures affaires portant sur ces
questions.

Faisant fond sur leur interpretation de l'arrc?t
Marshall 1, les intimes ont commence A exploiter
les ressources forestieres de terres publiques situees
en Nouvelle-Ecosse et au Nouveau-Brunswick sans
avoir obtenu d'autorisation. Its ont ete arrestes et ac-
cuses. Its ont invoque les traites ainsi que les arrests
Marshall 1 et 2 a 1'appui de leur moyen de defense
selon lequel ils avaient le droit de se livrer a 1'ex-
ploitation forestiere commerciale sans permis. Ce
moyen a ete rejetd en premiere instance et en appel
en matieres sommaires, mais it a ete retenu en ap-
pel a leur cour d'appel provinciale respective. Notre
Cour est donc maintenant directement saisie de la
question de savoir si les traites de 1760-1761 confe-
rent aux Mi'kmaq d'aujourd'hui le droit de pratiquer
1'exploitation forestiere sans observer la reglementa-
tion provinciale.
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B. The Scope of the Treaty Right

Marshall 1 and 2 held that the treaties of 1760-61
conferred on the Mi'kmaq the right to catch and
sell fish for a moderate livelihood, on the ground
that this activity was the logical evolution of a trad-
ing practice that was within the contemplation of
the parties to the treaties. The cases now before us
raise issues as to the scope of the right.

The respondents argue that the truckhouse
clause, as interpreted in Marshall 1 and 2, confers
a general right to harvest and sell all natural resour-
ces which they used to support themselves in 1760.
Provided they used a form of the resource either for
their own needs or for trade at the time of the treat-
ies, they now have the right to exploit it, unless the
government can justify limitations on that exploita-
tion in the broader public interest. The respondents
argue that they used forest products for a variety
of purposes at the time of the treaties, from hous-
ing and heat to sleds and snowshoes, and indeed
occasionally traded products made of wood, all to
sustain themselves. Logging represents the modern
use of the same products, they assert. Therefore the
treaties protect it.

This interpretation of the truckhouse clause in
the treaties asks what resources were used by the
Mi'kmaq to sustain themselves at the time of the
treaties, and concludes that these resources con-
tinue to be available to the Mi'kmaq for the pur-
pose of gaining a moderate livelihood. It takes
Marshall 2 as confirming that the truckhouse
clause conferred a perpetual right to use "the types
of resources traditionally `gathered' in an aborig-
inal economy" (para. 19). The only question is what
was "gathered" or used in 1760. If wood was gath-
ered in any way, for any purpose, in 1760, modern
Mi'kmaq have the right to log, subject only to such
limits as the government can justify in the greater
public good.

B. La portee du droit issu de traites

Notre Cour a statue, dans Marshall 1 et 2, que
les traites de 1760-1761 conferaient aux Mi'kmaq le
droit de pecher et de vendre leurs prises pour s'as-
surer une subsistance convenable, puisque cette ac-
tivite constituait revolution logique d'une pratique
commerciale qui etait envisages par les parties aux
traites. Les presents pourvois soulevent des ques-
tions quant a la portee de ce droit.

Les intimes pretendent que la clause relative aux
maisons de troc, telle qu'elle a ete interpretee dans
les arrets Marshall I et 2, confere un droit general
de recolter et de vendre toute ressource naturelle qui
servait a leur subsistance en 1760. Dans la mesure
od les Mi'kmaq employaient alors une ressource
sous une forme ou une autre pour subvenir i{ leurs
besoins ou pour faire commerce, ils ont maintenant
le droit de 1'exploiter a moins que le gouvernement
ne demontre que des motifs d'interet general plus
larges justifient de limiter cette exploitation. Les
intimes affirment qu'au moment des traites, ils uti-
lisaient les produits de la foret a de multiples fins,
pour la construction d'habitations ou le chauffage, la
fabrication de traineaux ou de raquettes, et qu'ils fai-
saient meme le commerce d'articles de bois h ]'occa-
sion, et tout cela afin de subvenir a leurs besoins. Its
soutiennent que 1'exploitation forestiere represente
l'utilisation moderne de ces manes ressources et
que, par consequent, elle est protegee par les traites.

Selon cette interpretation de la clause relative aux
maisons de troc, les ressources que les Mi'kmaq uti-
lisaient pour subvenir a leurs besoins au moment des
traites continuent de leur etre accessibles pour des
fins de subsistance convenable. L'arret Marshall 2
confirmerait que la clause conferait un droit per-
petuel d'utilisation « des ressources qui etaient
traditionnellement "cueillies" dans le cadre d'une
economie autochtone » (par. 19). II s'agit donc uni-
quement de determiner ce qui etait « cueilli >> ou uti-
lise en 1760. Si les Mi'kmaq recoltaient du bois en
1760 a quelque fin que ce soit, leurs descendants ont
aujourd'hui le droit de se livrer h l 'exploitation fores-
tiere, sous reserve seulement des restrictions que le
gouvernement peut justifier dans 1'interet superieur
du public.
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The appellant Crown takes a narrower view
of the import of the truckhouse clause. It accepts
Marshall 1 and 2, but argues that the respondents
misread them. The appellant asserts that these
cases did not decide that the truckhouse clause of
the treaties granted a perpetual right to any natural
resources used or "gathered" at the time, subject
only to justification. On its view, the clause merely
granted the Mi'kmaq the right to continue to trade
in items traded in 1760-61. Only those trading activ-
ities were protected; other activities, not within the
contemplation of the British and Mi'kmaq of the
day, are not protected. The emphasis is not on what
products were used, but on what trading activities
were in the contemplation of the parties at the time
the treaties were made. Ancestral trading activities
are not frozen in time; the treaty protects modern
activities that can be said to be their logical evolu-
tion. But new and different trading activities, like
modern commercial logging, are not protected. To
grant such protection, the appellant asserts, would
be to transform the treaty right into something new
and different.

For the reasons that follow, I must reject the
respondents' interpretation of the scope of the right
conferred by the truckhouse clause and endorse the
view of the appellant. The purpose of the truck-
house clause, the wording of the clause, and hold-
ings of this Court in Marshall1 and 2, all lead
inexorably to this conclusion.

I turn first to the purpose of the truckhouse
clause as revealed by the historical record. The
truckhouse clause was a trade clause. It was con-
cerned with what could be traded. As discussed
in Marshall 1, the British wanted the Mi'kmaq to
cease trading with the French, whom they had just
defeated, and trade only with them. The Mi'kmaq
were willing to do this, but sought assurances that
the British would provide trading posts, or truck
houses, where they could trade. The Mi'kmaq had
been trading with Europeans for 250 years by this
time, and relied on trading their products, like furs

L'appelante interprete de facon.plus restrictive la
clause relative aux maisons de troc. Elle accepte les
areas Marshall 1 et 2, mais soutient que les intimes
ne les interpretent pas correctement. Selon elle, ces
arrets n'ont pas decide que la clause des traites rela-
tive aux maisons de troc accordait un droit perpetuel

toute ressource naturelle utilisee ou « cueillie > h
1'epoque, sous reserve uniquement des restrictions
justifiables. Selon 1'appelante, la clause a simple-
ment accorde aux Mi'kmaq le droit de continuer
le commerce des articles dont ils faisaient dej. le
commerce en 1760-1761. Seules ces activites com-
merciales sont protegees, les autres activites qui
n'etaient pas envisagees par les Britanniques et les
Mi'kmaq de cette epoque ne sont pas protegees. On
ne met pas 1'accent sur les produits qui etaient utili-
ses, mais sur les activites commerciales que les par-
ties envisageaient au moment de la conclusion des
traites. Les activites commerciales ancestrales ne
sont pas figees dans le temps; le traite protege les
activites modernes qui procedent de leur evolution
logique. Mais les activites commerciales nouvelles
et differentes, telle 1'exploitation forestiere mo-
derne A des fins commerciales, ne sont pas prote-
gees. L'appelante pretend qu'accorder une telle
protection transformerait le droit issu des traites
en quelque chose de nouveau et de different.

Pour les motifs qui suivent, je dois rejeter 1'inter-
pretation que font les intimes de la portee du droit
confere par la clause relative aux maisons de troc et
souscrire aux arguments de 1'appelante. L'objet de
la clause, son libelle et les decisions de notre Cour
dans Marshall I et 2 menent tous inexorablement a
cette conclusion.

J'examine d'abord l'objet de la clause relative
aux maisons de troc, tel qu'il se degage de la preuve
historique. Il s'agissait d'une clause commerciale.
Elle portait sur ce qui pouvait faire l'objet d'echan-
ges commerciaux. Comme l'indique Marshall 1, les
Britanniques voulaient que les Mi'kmaq ne fassent
commerce qu'avec eux et cessent tout negoce avec
les Francais, qu'ils venaient tout juste de vaincre.
Les Mi'kmaq y etaient disposes, mais ils voulaient
1'assurance que les Britanniques etabliraient des
pontes de traite, ou maisons de troc, oh ils pourraient
faire le commerce. Its commercaient alors avec des
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and fish, in exchange for European wares. The pur-
pose of the truckhouse clause was to give the British
the exclusive right to trade with the Mi'kmaq and
the Mi'kmaq the assurance that they would be able
to trade with the British as they had traded with the
French in the past.

Thus, the truckhouse clause was concerned with
traditionally traded products. The right to trade in
traditional products carried with it an implicit right
to harvest those resources: Marshall 1, at para. 35.
But this right to harvest is the adjunct of the basic
right to trade in traditional products. The right con-
ferred is not the right to harvest, in itself, but the
right to trade.

This is supported by the wording of the truck-
house clause. It speaks only of trade. The Mi'kmaq
affirmed "that we will not traffick, barter or
Exchange any Commodities in any manner but
with such persons or the managers of such Truck
houses as shall be appointed or Established by His
Majesty's Governor". Nothing in these words com-
ports a general right to harvest or gather all natural
resources then used.

The historic records and the wording of the
truckhouse clause indicate that what was in the
contemplation of the British and the Mi'kmaq
in 1760 was continued trade in the products the
Mi'kmaq had traditionally traded with Europeans.
The clause affirmed that this trade would continue,
but henceforth exclusively with the British.

This view of the truckhouse clause was confirmed
by this Court in Marshall 1 and 2. In Marshall 1
the majority, per Binnie J., proceeded on the basis
that at the time of the treaties the Mi'kmaq had sus-
tained themselves, in part, by trading fish with the
Europeans:

Europeens depuis 250 ans et avaient besoin d'schan-
ger leurs produits, comme les pelleteries et le pois-
son, pour des marchandises provenant d'Europe. La
clause relative aux maisons de troc visait a donner
aux Britanniques le droit exclusif de commercer avec
les Mi'kmaq, et A donner aux Mi'kmaq 1'assurance
qu'ils pourraient commercer avec les Britanniques
comme ils 1'avaient fait avec les Francais aupara-
vant.

Ainsi, la clause relative aux maisons de troc avait
pour objet les produits commerciaux traditionnels.
Le droit de faire le commerce de produits tradition-
nels suppose implicitement le droit de rscolter les
ressources : Marshall 1, par. 35. Ce droit de rscolte,
toutefois, est un accessoire du droit principal de
faire le commerce de produits traditionnels. Le droit
confers n'est pas le droit de rscolter en soi, mais le
droit de commercer.

Le libells de la clause relative aux maisons de troc
appuie cette interpretation. Il n'y est question que de
commerce. Les Mi'kmaq dsclarent [TRADUCTION]

« que nous ne trafiquerons, ne troquerons et n'echan-
gerons aucune marchandise, de quelque maniere
que ce soit, si ce n'est avec les personnes ou les g-
rants des maisons de troc qui seront designees ou
etablies par le gouverneur de Sa Majeste >>. Ces mots
ne conferent d'aucune fawn un droit general de re-
colter ou de cueillir toutes les ressources naturelles
alors utilisees.

Selon les documents historiques et le libelle de
la clause relative aux maisons de troc, ce que les
Britanniques et les Mi'kmaq envisageaient en 1760
stait la poursuite du commerce des produits que les
Mi'kmaq avaient traditionnellement schanges avec
les Europeens. La clause garantissait la poursuite du
commerce mais, a partir de ce moment, exclusive-
ment avec les Britanniques.

Notre Cour a confirms cette interpretation de la
clause relative aux maisons de troc dans les arrets
Marshall 1 et 2. Dans les motifs qu'il a rendus au
nom de la majorite dans Marshall 1, le juge Binnie
a considers qu'au moment des traites, les Mi'kmaq
subvenaient h leurs besoins en partie en faisant le
commerce du poisson avec les Europeens, et it a
ecrit ce qui suit :
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... the Mi'kmaq people have sustained themselves in
part by harvesting and trading fish (including eels) since
Europeans first visited the coasts of what is now Nova
Scotia in the 16th century. [para. 2]

... les Mi'kmaq subviennent en partie leurs besoins en
pechant et en faisant le commerce du poisson (y compris
l'anguille), et ce depuis que les Europeens ont visite pour
la premiere fois, au 16e siecle, les cotes du territoire qui
est maintenant la Nouvelle-Ecosse. [par. 2]
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What is plain from the pre-Confederation period is
that the Indian fishermen were encouraged to engage in
their occupation and to do so for both food and barter
purposes. [para. 25, quoting Dickson J. in Jack v. The
Queen, [1980] 1 S.C.R. 294, at p. 311]

Thus, the ruling in Marshall 1 was based on the
proposition thatfishing for trade in 1760 was a trad-
itional activity of the Mi'kmaq. From this, Binnie J.
concluded that the treaty conferred a right to con-
tinue to obtain necessaries through the traditional
Mi'kmaq activity of trading fish. He concluded that
"the surviving substance of the treaty is not the lit-
eral promise of a truckhouse, but a treaty right to
continue to obtain necessaries through hunting and
fishing by trading the products of those traditional
activities" (para. 56 (emphasis added)).

This is consistent with the assertion in Marshall 2
that the fundamental issue is whether trade in a
particular commodity "was in the contemplation of
[the] parties to the 1760 treaty" (para. 20). It is also
consistent with the reference in Marshall 2 to treaty
rights to "the type of things traditionally `gathered'
by the Mi'kmaq in a 1760 aboriginal lifestyle"
(para. 20) like "fruits and berries" (para. 19). The
respondents argued that the reference to fruits and
berries shows that the treaty right extends beyond
things traditionally traded, to a right to harvest any-
thing the Mi'kmaq used in 1760. However, the evi-
dence in Marshall 1 in fact referred to the Indians
trading fruits and berries with the Europeans.

Of course, treaty rights are not frozen in time.
Modern peoples do traditional things in modern
ways. The question is whether the modern trading

II est manifeste que durant les annees qui ont precede la
Confederation, les pecheurs indiens ont ete encourages
a poursuivre leur activite non seulement pour se nourrir
mais aussi pour le troc. [par. 25, citant le juge Dickson
dans Jack c. La Reine, [1980] 1 R.C.S. 294, p. 311]

L'arr@t Marshall 1 repose done sur la premisse
qu'en 1760, la peche a des fins commerciales etait
une activite traditionnelle des Mi'kmaq. Le juge
Binnie en a conclu que le traite avait confere aux
Mi'kmaq le droit de continuer a se procurer des biens
necessaires au moyen de leur activite traditionnelle
du commerce du poisson. II a ecrit : « 1'aspect du
traite qui survit n'est pas la promesse litterale d'eta-
blir des maisons de troc, mais un droit - issu de ce
traite - qui permet de continuerapouvoir se pro-
curer les biens necessaires en pratiquant la chasse et
la peche et en echangeant le produit de ces activites
traditionnelles >> (par. 56 (je souligne)).

Cette conclusion concorde avec 1'affirmation
faite dans Marshall 2 que la question fondamentale
est de savoir si le commerce d'un produit en particu-
lier « etai[t] envisag[e] par rune ou 1'autre des par-
ties au traite de 1760 >> (par. 20). Elie concorde ega-
lement avec la mention, dans Marshall 2, de droits
conferes par le traite a regard « des autres choses
traditionnellement "cueillies" par les Mi'kmaq dans
le cadre du mode de vie autochtone en 1760 >> (par.
20), comme des « baies et autres fruits > (par. 19).
Les intimes ont fait valoir que la mention des baies
et autres fruits montre que le droit issu du traite ne
se limite pas aux produits traditionnellement echan-
ges et englobe le droit de recolter tout ce que les
Mi'kmaq utilisaient en 1760. Toutefois, la preuve
presentee dans 1'affaire Marshall 1 faisait effecti-
vement etat du commerce des baies et autres fruits
auquel les Indiens se livraient avec les Europeens.

Certes, les droits issus de trait's ne sont pas fi-
g's dans le temps. Les activites traditionnelles
sont maintenant pratiquees de facon moderne. II
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activity in question represents a logical evolution
from the traditional trading activity at the time the
treaty was made: Marshall 2, at para. 20. Logical
evolution means the same sort of activity, carried
on in the modern economy by modern means. This
prevents aboriginal rights from being unfairly
confined simply by changes in the economy and
technology. But the activity must be essentially
the same. "While treaty rights are capable of evo-
lution within limits, . . . their subject matter .. .
cannot be wholly transformed" (Marshall 2, at
para. 19).

In summary, what the treaty protects is not the
right to harvest and dispose of particular commod-
ities, but the right to practice a traditional 1760 trad-
ing activity in the modern way and modern context.
The question is whether the logging here at issue is
the logical evolution of a traditional Mi'kmaq trade
activity, in the way modern eel fishing was found to
be the logical evolution of a traditional trade activ-
ity of the Mi'kmaq in Marshall 1.

C. The Test Applied

The trial judges in both cases applied this test
to the evidence before them, asking whether the
respondents' logging activity could be considered
the logical evolution of a traditional Mi'kmaq trade
activity.

Curran Prov. Ct. J. in the Marshall case ((2001),
191 N.S.R. (2d) 323, 2001 NSPC 2) asked whether
there was any evidence that the Mi'kmaq had
traded in wood products and timber at the time
of the 1760-61 treaties. He emphasized the trade-
based nature of the right and the need that it relate
to traditional Mi'kmaq activities. And he asked
himself whether the logging activity at issue before
him could be considered to be the logical evolution
of a traditional trade-based activity.

s'agit d'etablir si l'activite commerciale actuelle
en cause procede de revolution logique du com-
merce traditionnel pratique au moment du traite :
Marshall 2, par. 20. L'evolution logique suppose
le meme type d'activite, exercee dans l'economie
moderne par des moyens modernes. On evite ain-
si de restreindre indtment les droits ancestraux
simplement du fait des changements economiques
ou technologiques. II faut cependant que 1'activite
demeure fondamentalement la meme. K Bien que
les droits issus de traites soient dans certaines li-
mites capables d'evolution [...] leur objet ne peut
[...] titre transforms du tout au tout » (Marshall 2,
par. 19).

En resume, le traite ne protege pas le droit de rs-
colter et de vendre des ressources determinees mais
le droit d'exercer de fawn moderne, dans un con-
texte moderne, une activite commerciale exercee
traditionnellement en 1760. Il faut donc se deman-
der si 1'exploitation forestiere en cause procede de
revolution logique d'une activite commerciale tradi-
tionnelle mi'kmaq, de la meme facon qu'il a ete jugs
dans Marshall 1 que la peche moderne a 1'anguille
etait revolution logique d'un commerce traditionnel
des Mi'kmaq.

C. Le critsre applique'

Dans les deux cas, les juges de premiere instance
ont applique ce critere a la preuve, en se demandant
si 1'exploitation forestiere pratiquee par les intimes
pouvait titre consideree comme revolution logi-
que d'une activite commerciale traditionnelle des
Mi'kmaq.

Dans 1'affaire Marshall ((2001), 191 N.S.R. (2d)
323, 2001 NSPC 2), le juge Curran de la Cour pro-
vinciale s'est demands si des elements de preuve in-
diquaient que les Mi'kmaq faisaient le commerce du
bois et des produits de bois au moment des traites
de 1760-1761. Il a souligne la nature commerciale
du droit et la necessite qu'il se rapporte a des activi-
tes traditionnelles des Mi'kmaq. 11 a examine si l 'ex-
ploitation forestiere en cause pouvait titre consideree
comme revolution logique d'une activite commer-
ciale traditionnelle.
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Lordon Prov. Ct. J. in Bernard ([2000] 3 C.N.L.R.
184) asked essentially the same questions. He
inquired whether the evidence showed a traditional
Mi'kmaq trade in logs and wood. Emphasizing
trade, he rejected the broader interpretation of the
treaty that the Mi'kmaq were entitled to exploit all
natural resources that they had used historically. To
permit this would "alter the terms of the treaty"
and "wholly transform" (para. 87) the rights it con-
ferred, in his view.

Each judge applied the right test and asked him-
self the right questions. The remaining question is
whether the evidence supports their conclusions of
fact.

D. The Factual Findings of the Trial Judges and
the Evidence

In each case, the trial judge concluded that the
evidence did not support a treaty right to commer-
cial logging.

In Marshall, Curran Prov. Ct. J. found no direct
evidence of any trade in forest products at the time
the treaties were made, but concluded that trade in
forest products was likely "at some point":

There is no doubt the Mi'kmaq in 1760 and for a long
time before gathered and used forest products. They
made canoes, baskets, snowshoes and toboggans. They
also gathered and used forest products in making their
wigwams and other dwellings. There was no direct evi-
dence that any of those items was traded either before
the1760-61treaties were made or during the time of
the truckhouses. Despite that, both [appellants'] and
Jrespondents'] witnesses said it was likely the Mi'kmaq
had traded some forest-based items to the British or other
Europeans at some point. [Emphasis added; para. 91.]

After comparing the evidence before him with
the evidence of fishing for trade in Marshall 1,

Dans 1'affaire Bernard ([2000] 3 C.N.L.R. 184),
le juge Lordon de la Cour provinciale s'est pose es-
sentiellement les memes questions. II a cherche a
determiner si la preuve demontrait l'existence d'un
commerce traditionnel des grumes et du bois chez
les Mi'kmaq. Mettant l'accent sur 1'element com-
mercial, il a rejete 1'interpretation plus large du trai-
te voulant que les Mi'kmaq aient le droit d'exploiter
touter les ressources naturelles qu'ils avaient tradi-
tionnellement utilisees. Selon lui, cette interpreta-
tion [TRADUCTION] << modifierait les conditions du
traite >> et << transformerait du tout au tout » (par. 87)
les droits qu'il conferait.

Dans chaque cas, le juge a applique le critere ap-
proprie et s'est pose les tonnes questions. Il reste i}
determiner si la preuve etaye leurs conclusions de
fait.

D. Les conclusions de fait des juges de premiere
instance et la preuve

Dans chaque cas, le juge de premiere instance a
jug' que la preuve ne permettait pas de conclure que
le traite conferait un droit d'exploitation forestiere
commerciale.

Dans Marshall, le juge Curran de la Cour provin-
ciale n'a trouv' aucun element de preuve directe de
1'existence d'un commerce des produits forestiers au
moment de la conclusion des traites, mais il a conclu
que de tels produits ont probablement fait l'objet de
troc [TRADUCTION] << a un moment ou a un autre » :

[TRADUCTION] II ne fait aucun doute qu'en 1760 et
longtemps auparavant, les Mi'kmaq cueillaient et utili-
saient des produits de la fora. Ils fabriquaient des canots,
des paniers, des raquettes et des traineaux. Ils cueillaient
et utilisaient aussi des produits de la foret pour construire
leurs wigwams et d'autres habitations. Aucun element de
preuve directe n'etablit que l'un quelconque de ces arti-
cles ait fait 1'objet d'un commerce avant la conclusion des
traites de1760-1761 oupendant la periode des maisons
de troc. Malgre cela, les temoins de [I'appelante] comme
ceux [des intimes] affirment qu'il est probable que les
Mi'kmaq aient troque des produits de la foret avec les
Britanniques ou avec d'autres Europeensaun moment
ouaun autre. [Je souligne; par. 91.]

Apres avoir compare la preuve qui lui avait ete pre-
sentee avec celle qui se rapportait au commerce des
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Curran Prov. Ct. J. concluded that the respondents
had not met the legal test:

Trade in logging is not the modern equivalent or a
logical evolution of Mi'kmaq use of forest resources
in daily life in 1760 even if those resources sometimes
were traded. Commercial logging does not bear the
same relation to the traditional limited use of forest
products as fishing for eels today bears to fishing for
eels or any other species in 1760. . . . Whatever rights
the defendants have to trade in forest products are far
narrower than the activities which gave rise to these
charges. [para. 95]

In Bernard, Lordon Prov. Ct. J. made similar
findings on similar evidence. He held that on the
evidence "there was no traditional trade in logs",
while "trade in wood products . . . such as baskets,
snowshoes, and canoes was secondary to fur trade
and was occasional and incidental" (para. 85). He
noted that Chief Augustine had reluctantly con-
ceded that it is "unlikely . . . that the Mi'kmaq
contemplated commercial logging during th[e]
treaty process" (para. 85). Nor did the evidence
suggest that the British ever contemplated trade in
anything but traditionally produced products, like
fur or fish.

These findings were firmly grounded in the evi-
dence given by expert and aboriginal witnesses
at trial, as well as the documentation and the cul-
tural and historical background. As Curran Prov.
Ct. J. observed, "[the Mi'kmaq] had no need to
cut stands of trees for themselves. . . . Trees were
readily available and Europeans could cut their
own" (para. 92). The experts agreed that it was
probably in the 1780s before the Mi'kmaq became
involved in logging and then only in a limited
fashion as part of British operations. Logging was
not a traditional Mi'kmaq activity. Rather, it was
a European activity, in which the Mi'kmaq began
to participate only decades after the treaties of

produits de la Oche dans Marshall 1, le juge Curran
a conclu que 1es intimes n'avaient pas satisfait au cri-
tere juridique applicable :

[TRADUCTION] Le commerce des grumes ne constitue
pas 1'equivalent moderne ou revolution logique de 1'uti-
lisation que les Mi'kmaq faisaient des ressources fores-
tieres dans leur vie quotidienne en 1760, meme s'il pou-
vait arriver que de telles ressources soient troquees. Le
commerce des grumes ne presente pas avec 1'utilisation
traditionnelle restreinte des produits de la foret le rap-
port qui existe entre la Oche a l'anguille d'aujourd'hui
et la Oche A 1'anguille ou ii d'autres especes de Poisson
qui etait pratiquee en 1760. [...] Les droits que peuvent
avoir les defendeurs en matiere de commerce des pro-
duits de la foret sont beaucoup plus restreints que les
activites ayant donne lieu A. ces accusations. [par. 95]

Dans Bernard, le juge Lordon de la Cour pro-
vinciale a tire des conclusions analogues d'une
preuve similaire. Il a declare que, suivant la preuve,
[TRADUCTION] << it n'y a pas eu de commerce tradi-
tionnel des grumes >> alors que < le commerce des
produits du bois, [...] tels les paniers, les raquettes
et les canots, avait moins d'importance que le com-
merce de la fourrure et etait occasionnel et secon-
daire >> (par. 85). Il a signale que le chef Augustine
avait concede a contrecceur qu'il est [TRADUCTION]
« peu probable [...] que les Mi'kmaq aient envi-
sage une exploitation forestiere commerciale lors
de la negociation du traite >> (par. 85). La preuve
n'indiquait pas non plus que les Britanniques aient
envisage le commerce de tout produit autre que
les produits traditionnels, comme la fourrure ou le
Poisson.

Ces conclusions etaient solidement etayees par
les depositions des temoins experts et autoch-
tones au proces, ainsi que par la documentation
et le contexte culturel et historique. Comme le
juge Curran de la Cour provinciale 1'a fait remar-
quer, [TRADUCTION] « [les Mi'kmaq] n'avaient pas
besoin d'abattre des peuplements d'arbres pour
eux-memes. [...] 11 y avait des arbres en abondance
et les Europeens pouvaient les couper > (par. 92).
Les temoins experts ont convene que c'est proba-
blement vers les annees 1780 que 1es Mi'kmaq ont
commence a se livrer a 1'exploitation forestiere,
et seulement dans le cadre limite d'operations
britanniques. 11 ne s'agissait pas d'une activite

33

34



240

	

R. V. MARSHALL The Chief Justice

	

[2005] 2 S.C.R.

35

36

37

38

1760-61. If anything, the evidence suggests that
logging was inimical to the Mi'kmaq's traditional
way of life, interfering with fishing which, as found
in Marshall 1, was a traditional activity.

I conclude that the evidence supports the trial
judges' conclusion that the commercial logging
that formed the basis of the charges against the
respondents was not the logical evolution of trad-
itional Mi'kmaq trading activity protected by the
treaties of 1760-61. The trial judge in each case
applied the correct test to findings of fact sup-
ported by the evidence. It follows that there is no
ground upon which an appellate court can prop-
erly interfere with their conclusion on this branch
of the case.

In view of this conclusion, it is unnecessary to
discuss the scope of "moderate livelihood", and
the issues of cultural attributes and community
authority. It is also unnecessary to consider what
territory different treaties may have covered, the
precise terms of the treaties, the specific peoples
who concluded treaties, and the need for different
respondents to prove membership of a tribe that
concluded an applicable treaty.

III. Aboriginal Title

The respondents claim that they hold aboriginal
title to the lands they logged and that therefore they
do not need provincial authorization to log. They
advance three different grounds for title: common
law; the Royal Proclamation of 1763 (reproduced
in R.S.C. 1985, App. II, No. 1); and Belcher's
Proclamation. I will consider each in turn.

A. Aboriginal Title at Common Law

Where title to lands formerly occupied by an
aboriginal people has not been surrendered, a
claim for aboriginal title to the land may be made

traditionnelle mi'kmaq, mais plut6t d'une activite
europeenne a laquelle Ies Mi'kmaq ont commence
a participer seulement plusieurs decennies apres les
traites de 1760-1761. D'ailleurs, la preuve indique
plutOt que 1'exploitation forestiere entrait en conflit
avec le mode de vie traditionnel des Mi'kmaq car
elle nuisait a la Oche qui, suivant la conclusion
de 1'arret Marshall 1, etait une activite tradition-
nelle.

Je suis d'avis que la preuve etaye la conclusion
des juges des proces selon laquelle 1'exploitation
forestiere commerciale a la base des accusations
pollees contre les intimes ne constitue pas ('evo-
lution logique de 1'activite commerciale tradi-
tionnelle des Mi'kmaq protegee par les traites de
1760-1761. Dans chaque cas, le juge du proces a
applique le critere approprie A des conclusions de
fait fondees sur la preuve. Par consequent, une
cour d'appel ne saurait etre justifiee de modifier
leur conclusion sur ce point.

Compte tenu de cette conclusion, it n'est pas
necessaire d'examiner la portee de la « subsistance
convenable )> ni les questions d'attributs culturels et
d'autorite de la communaute. 11 n'est pas necessaire
non plus d'examiner les territoires qui etaient vises
par differents traites, les clauses precises des traites,
les peuples les ayant conclus et ('obligation des dif-
ferents intimes de prouver leur appartenance a une
tribu ayant conclu un traite applicable.

HI. Titre aborigene

Les intimes soutiennent qu'ils detiennent un
titre aborigene sur les terres oil ils ont abattu les
arbres et que, par consequent, ils n'ont pas besoin
d'autorisation provinciale pour exploiter la fora.
Its invoquent trois fondements distincts pour leur
titre : la common law, la Proclamation royale de
1763 (reproduite dans L.R.C. 1985, app. II, n° 1) et
la Proclamation de Belcher. J'examinerai chacun
de ces fondements dans cet ordre.

A. Le titre aborigene en common law

Lorsque le titre afferent a des terres ancienne-
ment occupees par un peuple autochtone n'a pas
ete cede, it est possible de revendiquer un titre
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under the common law. Aboriginal peoples used
the land in many ways at the time of sovereignty.
Some uses, like hunting and fishing, give rights to
continue those practices in today's world: see R.
v. Van der Peet, [1996] 2 S.C.R. 507; R. v. Nikal,
[1996] 1 S.C.R. 1013. Aboriginal title, based on
occupancy at the time of sovereignty, is one of
these various aboriginal rights. The respondents
do not assert an aboriginal right to harvest forest
resources. They assert aboriginal title simpliciter.

The common law theory underlying recognition
of aboriginal title holds that an aboriginal group
which occupied land at the time of European sover-
eignty and never ceded or otherwise lost its right
to that land, continues to enjoy title to it. Prior to
constitutionalization of aboriginal rights in 1982,
aboriginal title could be extinguished by clear
legislative act (see Van der Peet, at para. 125).
Now that is not possible. The Crown can impinge
on aboriginal title only if it can establish that this
is justified in pursuance of a compelling and sub-
stantial legislative objective for the good of larger
society: R. v. Sparrow, [1990] 1 S.C.R. 1075, at p.
1113. This process can be seen as a way of recon-
ciling aboriginal interests with the interests of the
broader community.

These principles were canvassed at length
in Delgamuukw v. British Columbia, [1997] 3
S.C.R. 1010, which enunciated a test for aborig-
inal title based on exclusive occupation at the
time of British sovereignty. Many of the details
of how this principle applies to particular cir-
cumstances remain to be fully developed. In the
cases now before us, issues arise as to the stan-
dard of occupation required to prove title, includ-
ing the related issues of exclusivity of occupa-
tion, application of this requirement to nomadic
peoples, and continuity. If title is found, issues
also arise as to extinguishment, infringement
and justification. Underlying all these questions
are issues as to the type of evidence required,

aborigene sous le regime de la common law. Les
peuples autochtones utilisaient le territoire de
diverses facons au moment de ]'affirmation de la
souverainete. Certaines utilisations, comme la
chasse et la Oche, conferent le droit A la pour-
suite de ces activites aujourd'hui : voir R. c. Van
der Peet, [1996] 2 R.C.S. 507; R. c. Nikal, [1996]
1 R.C.S. 1013. Le titre aborigene, fonds sur ]'occu-
pation du territoire au moment de ('affirmation de
la souverainete, est l'un de ces divers droits ances-
traux. Les intimes ne revendiquent pas un droit
ancestral d'exploitation des ressources forestieres.
Its revendiquent le titre aborigene en soi.

Selon les principes de la common law sous-
jacents a la reconnaissance du titre aborigene, un
groupe autochtone qui occupait un territoire au
moment de ]'affirmation de la souverainete euro-
peenne et qui n'a jamais cede ou autrement perdu
son droit sur ce territoire continue de detenir un ti-
tre sur celui-ci. Avant la constitutionnalisation des
droits ancestraux en 1982, le titre aborigene pou-
vait etre aboli par une loi claire a cet effet (voir
Van der Peet, par. 125). C'est maintenant impossi-
ble. L'Etat ne peut empieter sur un titre aborigene
que s'il peut etablir que la mesure est necessaire
a la poursuite d'un objectif legislatif imperieux et
reel pour le bien de la societe en general : R. c.
Sparrow, [1990] 1 R.C.S. 1075, p. 1113. On peut
voir ce processus comme une facon de concilier
les droits des Autochtones et ceux de la societe en
general.

Ces principes ont ete longuement exposes dans
1'arret Delgamuukw c. Colombie-Britannique,
[1997] 3 R.C.S. 1010, qui a formule un critere ap-
plicable en matiere de titre aborigene fonds sur
]'occupation exclusive au moment de ]'affirmation
de la souverainete britannique. Un bon nombre de
details touchant ]'application de ce critere dans des
circonstances particulieres restent a preciser. Dans
les affaires en cause, it faut determiner la norme
d'occupation necessaire A la preuve du titre et exa-
miner les questions connexes que sont 1'exclusivite
de ]'occupation, ]'application de cette exigence A
des peuples nomades et la continuite. Si ]'existence
d'un titre est constatee, it faut egalement examiner
les questions de ]'extinction, des atteintes et de la
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notably when and how orally transmitted evi-
dence can be used.

B. Standard of Occupation for Title: The Law

The trial judges in each of Bernard and Marshall
required proof of regular and exclusive use of
the cutting sites to establish aboriginal title. The
Courts of Appeal held that this test was too strict
and applied a less onerous standard of incidental or
proximate occupancy.

Cromwell J.A. in Marshall ((2003), 218 N.S.R.
(2d) 78, 2003 NSCA 105) adopted in general terms
Professor McNeil's "third category" of occupation
(Common Law Aboriginal Title (1989)), "actual
entry, and some act or acts from which an intention
to occupy the land could be inferred" (para. 136).
Acts of "cutting trees or grass, fishing in tracts of
water, and even perambulation, may be relied upon"
(para. 136).

Daigle J.A. in Bernard ((2003), 262 N.B.R. (2d)
1, 2003 NBCA 55) similarly concluded that it was
not necessary to prove specific acts of occupa-
tion and regular use of the logged area in order to
ground aboriginal title. It was enough to show that
the Mi'kmaq had used and occupied an area near
the cutting site at the confluence of the Northwest
Miramichi and the Little Southwest Miramichi.
This proximity permitted the inference that the
cutting site would have been within the range of
seasonal use and occupation by the Mi'kmaq
(para. 119).

The question before us is which of these standards
of occupation is appropriate to determine aborig-
inal title: the strict standard applied by the trial
judges; the looser standard applied by the Courts
of Appeal; or some other standard? Interwoven is

justification. A regard de tous ces points se posent
les questions sous-jacentes du type de preuve ne-
cessaire, notamment quant au moment et a la facon
de recourir A la preuve transmise oralement.

B. La norme d'occupation qui etablit le titre : le
droit

Les juges de premiere instance dans les affaires
Bernard et Marshall ont statue que l'etablissement
du titre aborigene necessitait la preuve d'une utilisa-
tion reguliere et exclusive des zones de coupe. Les
cours d'appel ont juge qu'il s'agissait d'un critere
trop strict et ont applique la norme moins exigeante
de 1'occupation secondaire ou de la proximite.

Dans Marshall ((2003), 218 N.S.R. (2d) 78, 2003
NSCA 105), le juge d'appel Cromwell a generale-
ment fait siens les propos du professeur McNeil
sur la [TRADUCTION] < troisieme categorie * d'oc-
cupation (Common Law Aboriginal Title (1989)),
[TRADUCTION] « une entree reelle et un ou des actes
permettant de conclure a l'existence de l'intention
d'occuper le territoire » (par. 136). Des actes comme
[TRADUCTION] << couper des arbres ou de 1'herbe,
Ocher dans des cours d'eau ou meme parcourir le
territoire peuvent titre invoques » (par. 136).

Dans Bernard ((2003), 262 R.N.-B. (2e) 1, 2003
NBCA 55), le juge d'appel Daigle a pareillement
conclu qu'il n'etait pas necessaire de faire la preuve
d'actes particuliers d'occupation et de 1'utilisation
reguliere des sites d'exploitation forestiere pour
fonder le titre aborigene. II suffisait de demontrer
que les Mi'kmaq avaient utilise et occupe un sec-
teur situe pits de la zone de coupe au confluent des
rivieres Northwest Miramichi et Little Southwest
Miramichi. Cette proximite permettait de conclure
que la zone de coupe se trouvait sur le territoire
occupe par les Mi'kmaq dans le cadre du mode sai-
sonnier d'utilisation des ressources et d'occupation
(par. 119).

La Cour doit determiner si la norme d'occupa-
tion applicable en matiere de preuve du titre abo-
rigene est la norme stricte appliquee par les juges
des proces, la norme moins exigeante retenue par les
cours d 'appel, ou une autre norme. A cette question
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the question of what standard of evidence suffices;
Daigle J.A. criticized the trial judge for failing to
give enough weight to evidence of the pattern of
land use and for discounting the evidence of oral
traditions.

Two concepts central to determining aboriginal
rights must be considered before embarking on
the analysis of whether the right claimed has been
established. The first is the requirement that both
aboriginal and European common law perspectives
must be considered. The second relates to the vari-
ety of aboriginal rights that may be affirmed. Both
concepts are critical to analyzing a claim for an
aboriginal right, and merit preliminary considera-
tion.

Delgamuukw requires that in analyzing a claim
for aboriginal title, the Court must consider both
the aboriginal perspective and the common law
perspective. Only in this way can the honour of the
Crown be upheld.

The difference between the common law and
aboriginal perspectives on issues of aboriginal title
is real. But it is important to understand what we
mean when we say that in determining aboriginal
title we must consider both the common law and
the aboriginal perspective.

The Court's task in evaluating a claim for an
aboriginal right is to examine the pre-sovereignty
aboriginal practice and translate that practice, as
faithfully and objectively as it can, into a modern
legal right. The question is whether the aboriginal
practice at the time of assertion of European sover-
eignty (not, unlike treaties, when a document was
signed) translates into a modern legal right, and if
so, what right? This exercise involves both aborig-
inal and European perspectives. The Court must
consider the pre-sovereignty practice from the per-
spective of the aboriginal people. But in translat-
ing it to a common law right, the Court must also
consider the European perspective; the nature
of the right at common law must be examined to

se greffe celle de la norme de preuve suffisante; le
juge d'appel Daigle a reproche au juge du proces de
ne pas avoir accorde suffisamment d'importance h
la preuve relative au mode d'utilisation du territoire
et de ne pas avoir tenu compte des traditions orales
miles en preuve.

Avant d'examiner si le droit revendique a ete eta-
bli, it faut s'arreter a deux concepts essentiels A la
determination des droits ancestraux. Le premier est
1'obligation de tenir compte a la fois de la common
law europeenne et du point de vue des Autochtones,
et le second a trait a la diversite des droits ances-
traux qui peuvent gtre reconnus. Ces deux concepts
sont indispensables a 1'analyse des revendications
d'un droit ancestral, et ils doivent faire 1'objet d'un
examen preliminaire.

Delgamuukw exige de la Cour qu'elle tienne
compte A la fois du point de vue des Autochtones
et de la perspective de la common law lorsqu'elle
examine une revendication du titre aborigene. C'est
uniquement ainsi que 1'honneur de la Couronne peut
etre preserve.

II existe une difference veritable entre la pers-
pective de la common law et le point de vue des
Autochtones en matiere de titre aborigene. II importe
cependant de comprendre ce que nous entendons par
l'obligation de tenir compte a la fois de la perspec-
tive de la common law et du point de vue autoch-
tone lorsqu'il s'agit de statuer sur 1'existence du titre
aborigene.

La Cour saisie de la revendication d'un droit an-
cestral doit examiner la pratique autochtone anter-
ieure fi 1'affirmation de la souverainete et la trans-
poser aussi fidelement et objectivement que possi-
ble en un droit moderne. Elie doit se demander si la
pratique autochtone qui avait cours au moment de
1'affirmation de la souverainete europeenne (et non,
comme c'est le cas en matiere de traites, au moment
de leur signature) se transpose en un droit moderne
et, le cas echeant, quel est le droit correspondant.
Dans cet exercice, taut le point de vue autochtone
que la perspective europeenne doivent intervenir. La
Cour doit examiner la pratique anterieure h 1'affir-
mation de la souverainete du point de vue autoch-
tone. Mais lors de la transposition de la pratique
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determine whether a particular aboriginal practice
fits it. This exercise in translating aboriginal prac-
tices to modern rights must not be conducted in a
formalistic or narrow way. The Court should take a
generous view of the aboriginal practice and should
not insist on exact conformity to the precise legal
parameters of the common law right. The question
is whether the practice corresponds to the core con-
cepts of the legal right claimed.

To determine aboriginal entitlement, one looks
to aboriginal practices rather than imposing a
European template: "In considering whether occu-
pation sufficient to ground title is established, `one
must take into account the group's size, manner
of life, material resources, and technological abil-
ities, and the character of the lands claimed'
(Delgamuukw, per Lamer C.J., at para. 149). The
application of "manner of life" was elaborated by
La Forest J. who stated that:

... when dealing with a claim of "aboriginal title", the
court will focus on the occupation and use of the land as
part of the aboriginal society's traditional way of life.
In pragmatic terms, this means looking at the manner
in which the society used the land to live, namely to
establish villages, to work, to get to work, to hunt, to
travel to hunting grounds, to fish, to get to fishing pools,
to conduct religious rites, etc. [Emphasis in original;
para. 194.]

Thus, to insist that the pre-sovereignty practi-
ces correspond in some broad sense to the modern
right claimed, is not to ignore the aboriginal per-
spective. The aboriginal perspective grounds the
analysis and imbues its every step. It must be con-
sidered in evaluating the practice at issue, and a
generous approach must be taken in matching it to
the appropriate modern right. Absolute congruity
is not required, so long as the practices engage the
core idea of the modern right. But as this Court

en un droit existant en common law, la Cour doit
considerer egalement la perspective europeenne; it
faut analyser la nature de ce droit en common law
pour determiner s'il y a correspondance avec une
pratique autochtone donnee. Cet exercice de trans-
position des pratiques autochtones en des droits mo-
dernes ne doit pas s'accomplir de facon formaliste
ou etroite. La Cour doit envisager la pratique autoch-
tone dans un esprit de generosite et ne devrait pas
exiger une stricte conformity aux parametres juridi-
ques du droit en common law. Il faut se demander si
la pratique correspond aux concepts fondamentaux
du droit revendiqu y.

Pour statuer sur ?existence du titre ancestral,
it faut examiner les pratiques autochtones plutot
qu'imposer un modele europeen : o [d]ans ?examen
de la question de savoir si on a fait la preuve d'une
occupation suffisante pour fonder un titre aborigene,
[TRADUCTION] "il faut tenir compte de la taille, du
mode de vie, des ressources materielles et des habile-
tes technologiques du groupe concerne, ainsi que de
Ia nature des terres revendiquees" » (Delgamuukw,
le juge en chef Lamer, par. 149). Le juge La Forest a
elabore la facon d'appliquer la notion de « mode de
vie » en affirmant ce qui suit :

... le tribunal qui examine la revendication d'un < titre
aborigene » se demande principalement si ?occupation et
?utilisation des terres visees faisaient partie du mode de
vie traditionnel de la societe autochtone concernee. En
pratique, cela vent dire qu'il doit se demander de quelle
manic re les membres de la societe utilisaient les terres
visees pour vivre, c'est-ii-dire pour y etablir des villa-
ges, pour y travailler, pour se rendre a leur travail, pour y
chasser, pour se rendre a leurs territoires de chasse, pour
y pecher, pour se rendre it leurs sites de Oche, pour y ac-
complir des ceremonies religieuses et pour d'autres fins.
[Souligne dans ?original; par. 194.]

Ainsi, on ne fait pas abstraction du point de vue
autochtone en insistant sur ?existence d'une cones-
pondance au sens large entre le droit moderne re-
vendique et la pratique anterieure a ?affirmation de
la souverainete. Le point de vue autochtone sert de
fondement a ?analyse et en impregne chaque etape.
II doit etre pris en compte dans ('evaluation de la
pratique en cause, et 1'exercice de transposition de
la pratique en un droit moderne correspondant doit
se faire dans un esprit de generosit y. 11 n'est pas
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stated in Marshall 2, a pre-sovereignty aboriginal
practice cannot be transformed into a different
modern right.

In summary, the court must examine the pre-
sovereignty aboriginal practice and translate that
practice into a modern right. The process begins
by examining the nature and extent of the pre-
sovereignty aboriginal practice in question. It goes
on to seek a corresponding common law right.
In this way, the process determines the nature
and extent of the modern right and reconciles the
aboriginal and European perspectives.

The second underlying concept - the range of
aboriginal rights - flows from the process of rec-
onciliation just described. Taking the aboriginal
perspective into account does not mean that a par-
ticular right, like title to the land, is established.
The question is what modern right best corres-
ponds to the pre-sovereignty aboriginal practice,
examined from the aboriginal perspective.

Different aboriginal practices correspond to dif-
ferent modern rights. This Court has rejected the
view of a dominant right to title to the land, from
which other rights, like the right to hunt or fish,
flow: R. v. Adams, [1996] 3 S.C.R. 101, at para. 26;
R. v. Cote, [1996] 3 S.C.R. 139, at paras. 35-39. It is
more accurate to speak of a variety of independent
aboriginal rights.

One of these rights is aboriginal title to land. It
is established by aboriginal practices that indicate
possession similar to that associated with title at
common law. In matching common law property
rules to aboriginal practice we must be sensitive
to the context-specific nature of common law title,
as well as the aboriginal perspective. The common
law recognizes that possession sufficient to ground
title is a matter of fact, depending on all the cir-
cumstances, in particular the nature of the land
and the manner in which the land is commonly

necessaire qu'il y ait equivalence parfaite, des Tors
que les pratiques impliquent les notions centrales
du droit moderne. Mais comme 1'a indique la Cour
dans Marshall 2, une pratique autochtone anterieure

]'affirmation de la souverainete ne peut etre trans-
formee en un doit moderne different.

En resume, le tribunal doit examiner la pratique
autochtone anterieure a ]'affirmation de la souverai-
nete et la transposer en un droit moderne. Le pro-
cessus commence par ]'examen de la nature et de
1'etendue de la pratique autochtone en question et se
poursuit par la recherche du droit qui lui correspond
en common law. Ainsi, le processus permet d'etablir
la nature et 1'etendue du droit moderne et concilie les
perspectives autochtone et europeenne.

Le second concept sous-jacent - la diversite des
droits ancestraux - decoule du processus de conci-
liation qui vient d'e tre decrit. La prise en compte du
point de vue autochtone ne signifie pas qu'un droit
particulier, comme un titre sur le territoire, a ete
etabli. Il faut determiner quel droit moderne corres-
pond le mieux h la pratique autochtone anterieure a
]'affirmation de la souverainete, consideree du point
de vue autochtone.

Des pratiques autochtones differentes correspon-
dent a des droits modernes differents. Notre Cour
a rejete 1'idee voulant que le titre aborigene sur des
terres constituerait un droit dominant dont decoule-
raient d'autres droits comme le droit de chasser ou
de Ocher : R. c. Adams, [1996] 3 R.C.S. 101, par.
26; R. c. Me, [1996] 3 R.C.S. 139, par. 35-39. Il est
plus exact de parler d'une variete de droits ances-
traux independants.

Le titre aborigene sur des terres est l'un de ces
droits. II s'etablit au moyen de pratiques autoch-
tones indiquant une possession semblable h la pos-
session associee au titre de propriete en common
law. En etablissant la concordance entre les regles
de propriete de la common law et les pratiques
autochtones, it faut tenir compte de la nature du
titre de common law en fonction de son contexte
ainsi que de la perspective autochtone. En common
law, la possession suffisante pour fonder un titre est
une question de fait qui depend de ]'ensemble des
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enjoyed: Powell v. McFarlane (1977), 38 P. & C.R.
452 (Ch. D.), at p. 471. For example, where marshy
land is virtually useless except for shooting, shoot-
ing over it may amount to adverse possession: Red
House Farms (Thorndon) Ltd. v. Catchpole, [1977]
E.G.D. 798 (Eng. C.A.). The common law also rec-
ognizes that a person with adequate possession for
title may choose to use it intermittently or spor-
adically: Keefer v. Arillotta (1976), 13 O.R. (2d)
680 (C.A.), per Wilson J.A. Finally, the common
law recognizes that exclusivity does not preclude
consensual arrangements that recognize shared
title to the same parcel of land: Delgamuukw, at
para. 158.

This review of the general principles under-
lying the issue of aboriginal title to land brings
us to the specific requirements for title set out in
Delgamuukw. To establish title, claimants must
prove "exclusive" pre-sovereignty "occupation"
of the land by their forebears: per Lamer C.J., at
para. 143.

"Occupation" means "physical occupation". This
"may be established in a variety of ways, ranging
from the construction of dwellings through cultiva-
tion and enclosure of fields to regular use of defin-
ite tracts of land for hunting, fishing or otherwise
exploiting its resources": Delgamuukw, per Lamer
C.J., at para. 149.

"Exclusive" occupation flows from the defin-
ition of aboriginal title as "the right to exclusive
use and occupation of land": Delgamuukw, per
Lamer C.J., at para. 155 (emphasis in original).
It is consistent with the concept of title to land at
common law. Exclusive occupation means "the
intention and capacity to retain exclusive control",
and is not negated by occasional acts of trespass or
the presence of other aboriginal groups with con-
sent (Delgamuukw, at para. 156, citing McNeil, at
p. 204). Shared exclusivity may result in joint title

circonstances, en particulier de la nature de la terre
et de la facon dont s'en exerce la jouissance:
Powell c. McFarlane (1977), 38 P. & C.R. 452 (Ch.
D.), p. 471. Par exemple, lorsque des terrains ma-
recageux n'ont pratiquement d'autre utilite que de
servir a des exercices de tir, le fait de se livrer a
de tels exercices peut equivaloir a une possession
adversative : Red House Farms (Thorndon) Ltd.
c. Catchpole, [1977] E.G.D. 798 (C.A. Angl.). La
common law reconnait egalement qu'une personne
dont la possession est suffisante pour fonder un ti-
tre peut utiliser son terrain de facon intermittente
ou sporadique : Keefer c. Arillotta (1976), 13 O.R.
(2d) 680 (C.A.), la juge Wilson. Enfin, la common
law reconnait que 1'exclusivite n'empeche pas la
conclusion d'accords de partage du titre sur une
meme terre : Delgamuukw, par. 158.

Cette revue des principes generaux qui sous-
tendent la question du titre aborigene nous amen
aux exigences precises relatives au titre enoncees
dans 1'arret Delgamuukw. Pour etablir un titre,
les personnes qui le revendiquent doivent faire la
preuve d'une << occupation >> « exclusive » du ter-
ritoire par leurs ancetres anterieurement a 1'affir-
mation de la souverainete : le juge en chef Lamer,
par. 143.

L'<< occupation >> s'entend de << l'occupation physi-
que » et el le << peut etre prouvee par differents faits,
allant de la construction de batiments a l'utilisation
regulieere de secteurs bien definis du territoire pour y
pratiquer la chasse, la Oche ou d'autres types d'ex-
ploitation de ses ressources, en passant par la deli-
mitation et la culture de champs » : Delgamuukw, le
juge en chef Lamer, par. 149.

L'exigence de 1occupation < exclusive > decoule
de la definition du titre aborigene, soit < le droit
d'utiliser et d'occuper de fawn exclusive les ter-
res visees » : Delgamuukw, le juge en chef Lamer,
par. 155 (souligne dans 1'original). Elie est compa-
tible avec la notion de titre foncier en common law.
L'occupation exclusive s'entend de << 1'intention et
de la capacite de garder le controle exclusif >>, et
des actes d'intrusion isoles ou la presence autori-
see d'autres groupes autochtones ne portent pas at-
teinte a 1'exclusivite (Delgamuukw, par. 156, citant
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(para. 158). Non-exclusive occupation may estab-
lish aboriginal rights "short of title" (para. 159).

It follows from the requirement of exclusive
occupation that exploiting the land, rivers or sea-
side for hunting, fishing or other resources may
translate into aboriginal title to the land if the activ-
ity was sufficiently regular and exclusive to com-
port with title at common law. However, more typ-
ically, seasonal hunting and fishing rights exercised
in a particular area will translate to a hunting or
fishing right. This is plain from this Court's deci-
sions in Van der Peet, Nikal, Adams and Coti. In
those cases, aboriginal peoples asserted and proved
ancestral utilization of particular sites for fishing
and harvesting the products of the sea. Their fore-
bears had come back to the same place to fish or
harvest each year since time immemorial. However,
the season over, they left, and the land could be tra-
versed and used by anyone. These facts gave rise
not to aboriginal title, but to aboriginal hunting and
fishing rights.

The distinction between the requirements for a
finding of aboriginal title and the requirements for
more restricted rights was affirmed in Cote, where
the Court held the right to fish was an independent
right (para. 38). Similarly in Adams, the Court held
that rights short of title could exist in the absence
of occupation and use of the land sufficient to sup-
port a claim of title to the land: see Adams, at para.
26; Cote, at para. 39; Delgamuukw, at para. 159. To
say that title flows from occasional entry and use is
inconsistent with these cases and the approach to
aboriginal title which this Court has consistently
maintained.

In this case, the only claim is to title in the land.
The issue therefore is whether the pre-sovereignty
practices established on the evidence correspond to
the right of title to land. These practices must be

McNeil, p. 204). L'exclusivite partagee peut donner
lieu a un titre conjoint (par. 158). L'occupation non-
exclusive peut etablir 1'existence de droits ances-
traux « ne constituant pas un titre >> (par. 159).

II resulte de 1'exigence de l'occupation exclusive
que 1'exploitation des terres, des rivieres ou du lit-
toral marin pour la chasse ou la Oche, ou la recol-
te d'autres ressources, peut se traduire en un titre
aborigene sur le territoire si la pratique de 1'activite
etait suffisamment reguliere et exclusive pour fonder
un titre en common law. Le plus souvent toutefois,
la pratique de la chasse ou de la peche saisonniere
clans une region determinee se traduira par un droit
de chasse ou de Oche. C'est ce qu'etablissent claire-
ment les arras Van der Peet, Nikal, Adams et Cote
de cette Cour. Dans ces affaires, les peuples autoch-
tones avaient invoque et prouve 1'utilisation ances-
trale de sites particuliers pour la Oche ou la recolte
de produits de la mer. Leurs ancetres revenaient cha-
que annee au meme endroit pour pratiquer ces ac-
tivites depuis des temps immemoriaux. La saison
terminee, toutefois, ils partaient et tout un chacun
pouvait utiliser le territoire et y passer. Ces pratiques
ne fondaient pas un titre aborigene mais bien des
droits ancestraux de chasse et de Oche.

Lorsqu'elle a statue, dans Parfet Cote, que le droit
de Ocher constituait un droit independant (par. 38),
notre Cour a confirme la distinction existant entre
les exigences necessaires a la reconnaissance d'un
titre aborigene et les exigences applicables h des
droits plus restreints. De la meme facon, la Cour a
juge, dans Adams, qu'il pouvait y avoir des droits
ancestraux ne constituant pas un titre meme en 1'ab-
sence d'une occupation ou d'une utilisation suffi-
sante du territoire pour etayer la revendication du
titre sur celui-ci : voir Adams, par. 26, Cote, par.
39, et Delgamuukw, par. 159. Affirmer que la pre-
sence ou 1'utilisation occasionnelles peuvent fonder
un titre est incompatible avec ces areas et avec la
conception du titre aborigene que notre Cour a tou-
jours maintenue.

En 1'espece, seule la revendication du titre sur le
territoire est en cause. Il faut donc determiner si les
pratiques anterieures 1'affirmation de la souverai-
nete etablies par la preuve correspondent an titre
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assessed from the aboriginal perspective. But, as
discussed above, the right claimed also invokes the
common law perspective. The question is whether
the practices established by the evidence, viewed
from the aboriginal perspective, correspond to the
core of the common law right claimed.

The common law, over the centuries, has for-
malized title through a complicated matrix of legal
edicts and conventions. The search for aboriginal
title, by contrast, takes us back to the beginnings of
the notion of title. Unaided by formal legal docu-
ments and written edicts, we are required to con-
sider whether the practices of aboriginal peoples
at the time of sovereignty compare with the core
notions of common law title to land. It would be
wrong to look for indicia of aboriginal title in deeds
or Euro-centric assertions of ownership. Rather, we
must look for the equivalent in the aboriginal cul-
ture at issue.

Aboriginal societies were not strangers to the
notions of exclusive physical possession equivalent
to common law notions of title: Delgamuukw, at
para. 156. They often exercised such control over
their village sites and larger areas of land which
they exploited for agriculture, hunting, fishing or
gathering. The question is whether the evidence
here establishes this sort of possession.

Having laid out the broad picture, it may be
useful to examine more closely three issues that
evoked particular discussion here - what is meant
by exclusion, or what I have referred to as exclu-
sive control; whether nomadic and semi-nomadic
peoples can ever claim title to land, as opposed to
more restricted rights; and the requirement of con-
tinuity.

The first of these sub-issues is the concept of
exclusion. The right to control the land and, if
necessary, to exclude others from using it is basic
to the notion of title at common law. In European-
based systems, this right is assumed by dint of

sur le territoire. L'appreciation des pratiques doit se
faire du point de vue autochtone. Mais, comme it
en a dte question pre ce demment, le droit revendique
fait 6galement intervener la common law. II s'agit
alors de se demander si les pratiques a tablies par la
preuve, conside rees du point de vue autochtone, cor-
respondent aux notions centrales du droit de com-
mon law revendique.

Au cours des sir Iles, la common law a formalise
la notion de titre au moyen d'une mosaIque complexe
d'e dits et de conventions juridiques. A 1'oppose, la
recherche en matie re de titre aborige ne nous reporte

l'origine de la notion de titre. Il faut examiner, sans
rapport de documents juridiques officiels et credits
&crits, si les pratiques autochtones au moment de
1'affirmation de la souverainete se comparent aux
notions centrales du titre foncier en common law.
On aurait tort de tenter de trouver des indices du
titre aborigene dans des actes formalistes de trans-
fert ou dans des affirmations de proprie to eurocen-
triques. Il faut plutot chercher 1'e quivalent dans la
culture autochtone en cause.

Les notions de possession physique exclusive
e quivalentes aux notions de titre en common law
ne sont pas a trange res aux socie to s autochtones :
Delgamuukw, par. 156. Ces socie tds exercaient sou-
vent un tel controle a regard de 1'emplacement de
leurs villages et d'aires plus larges qu'elles exploi-
taient pour 1'agriculture, la chasse, la Oche ou la
cueillette. La question est de savoir si, en 1'espe ce, la
preuve t tablit semblable possession.

La toile de fond &tant brosse e, i1 peut titre utile
d'examiner de plus pies trois questions qui ont sus-
cite un certain d&bat en 1'espe ce : celle du sens d'ex-
clusion ou de ce que j'ai qualifid de controle exclusif,
celle de la possibilite pour les peuples nomades ou
semi-nomades de revendiquer un titre sur des terres
plutot que des droits plus restreints, et celle de 1'exi-
gence de continuite.

La premiere de ces sous-questions est celle de
1'exclusion. Le droit de controler le territoire et, si
ndcessaire, d'en empecher l'utilisation par d'autres
personnel est un aspect fondamental de la notion
de titre en common law. Dans les systf mes de type
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law. Determining whether it was present in a pre-
sovereignty aboriginal society, however, can pose
difficulties. Often, no right to exclude arises by
convention or law. So one must look to evidence.
But evidence may be hard to find. The area may
have been sparsely populated, with the result that
clashes and the need to exclude strangers seldom if
ever occurred. Or the people may have been peace-
ful and have chosen to exercise their control by
sharing rather than exclusion. It is therefore critical
to view the question of exclusion from the aborig-
inal perspective. To insist on evidence of overt acts
of exclusion in such circumstances may, depend-
ing on the circumstances, be unfair. The problem
is compounded by the difficulty of producing evi-
dence of what happened hundreds of years ago
where no tradition of written history exists.

It follows that evidence of acts of exclusion is
not required to establish aboriginal title. All that
is required is demonstration of effective control
of the land by the group, from which a reasonable
inference can be drawn that it could have excluded
others had it chosen to do so. The fact that his-
tory, insofar as it can be ascertained, discloses no
adverse claimants may support this inference. This
is what is meant by the requirement of aboriginal
title that the lands have been occupied in an exclu-
sive manner.

The second sub-issue is whether nomadic and
semi-nomadic peoples can ever claim title to
aboriginal land, as distinguished from rights to
use the land in traditional ways. The answer is that
it depends on the evidence. As noted above, pos-
session at common law is a contextual, nuanced
concept. Whether a nomadic people enjoyed suf-
ficient "physical possession" to give them title to
the land, is a question of fact, depending on all the
circumstances, in particular the nature of the land
and the manner in which it is commonly used. Not
every nomadic passage or use will ground title to
land; thus this Court in Adams asserts that one of

europeen, ce droit est reconnu par la loi. Mais it
peut etre difficile d'en etablir ('existence dans une
society autochtone anterieure a 1'affirmation de la
souverainete. Souvent, aucune loi ou convention
ne prevoit le droit d'exclure d'autres personnes,
et il faut par consequent en rechercher la preuve.
Cependant, la recherche de preuves peut etre une
entreprise ardue. II se peut que, la region etant
peu peuplee, les conflits aient ete rares ou inexis-
tants et il n 'etait pas necessaire d'en exclude les
strangers. Ou il se peut que les societes en cause
aient ete pacifiques et aient decide d'exercer leur
controle par le partage plutot que 1'exclusion. II est
donc essentiel d'envisager la question de 1'exclu-
sion du point de vue autochtone. Dans certaines
circonstances, exiger la preuve d'actes manifes-
tes d'exclusion peut s 'averer injuste. S'ajoute a
cela la difficulty de se procurer des elements de
preuve d'evenements survenus des centaines d'an-
nees auparavant, lorsqu'il n'existe pas de tradition
d'histoire ecrite.

II s'ensuit qu'il n'est pas necessaire de faire la
preuve d'actes d'exclusion pour etablir 1'existence
d'un titre aborigene. 11 suffit de demontrer qu'un
groupe a exerce un controle effectif sur un territoire,
ce qui permet raisonnablement de conclure que le
groupe pourrait avoir exclu d'autres personnes s'il
1'avait voulu. Le fait que I'histoire, dans la mesure
oil ells peut se verifier, n'indique pas 1'existence de
revendications emanant d'autres groupes peut ap-
puyer cette conclusion. C'est en ce sens que l'on peut
exiger la preuve de l'occupation exclusive du terri-
toire pour etablir 1'existence du titre aborigene.

La deuxieme sous-question porte sur la possibi-
lite pour les peoples nomades ou semi-nomades de
revendiquer un titre aborigene plutot que des droits
d'utilisation traditionnelle du territoire. Cette pos-
sibilite depend de la preuve. Comme on 1'a vu, la
possession, en common law, est un concept nuance
et contextuel. La question de savoir si la K posses-
sion physique » d'un territoire par un peuple no-
made est suffisante pour conferer ace peuple un
titre sur ce territoire est une question de fait qui
depend de 1'ensemble des circonstances, en parti-
culier de la nature du territoire et de la faron dont it
a ete utilise collectivement. Le passage dans un
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the reasons that aboriginal rights cannot be depend-
ent on aboriginal title is that this would deny any
aboriginal rights to nomadic peoples (para. 27).
On the other hand, Delgamuukw contemplates that
"physical occupation" sufficient to ground title to
land may be established by "regular use of defin-
ite tracts of land for hunting, fishing or otherwise
exploiting its resources" (para. 149). In each case,
the question is whether a degree of physical occu-
pation or use equivalent to common law title has
been made out.

The third sub-issue is continuity. The require-
ment of continuity in its most basic sense simply
means that claimants must establish they are right
holders. Modern-day claimants must establish a
connection with the pre-sovereignty group upon
whose practices they rely to assert title or claim
to a more restricted aboriginal right. The right is
based on pre-sovereignty aboriginal practices. To
claim it, a modem people must show that the right
is the descendant of those practices. Continuity
may also be raised in this sense. To claim title, the
group's connection with the land must be shown
to have been "of a central significance to their dis-
tinctive culture": Adams, at para. 26. If the group
has "maintained a substantial connection" with the
land since sovereignty, this establishes the required
"central significance": Delgamuukw, per Lamer
C.J., at paras. 150-51.

Underlying all these issues is the need for a
sensitive and generous approach to the evidence
tendered to establish aboriginal rights, be they
the right to title or lesser rights to fish, hunt or
gather. Aboriginal peoples did not write down
events in their pre-sovereignty histories. Therefore,
orally transmitted history must be accepted, pro-
vided the conditions of usefulness and reasonable
reliability set out in Mitchell v. M.N.R., [2001] 1

territoire ou son utilisation dans le cadre d'un
mode de vie nomade ne fondera pas necessaire-
ment un titre sur celui-ci. Notre Cour a d'ailleurs
indique, dans Adams, que rune des raisons pour
lesquelles les droits ancestraux ne pouvaient depen-
dre d'un titre aborigene etait qu'une telle exigence
nierait tout droit ancestral aux peuples nomades
(par. 27). Par ailleurs, selon Delgamuukw, 1'utili-
sation reguliere de secteurs bien definis du territoi-
re pour y pratiquer la chasse, la Oche ou d'autres
types d'exploitation de ses ressources » peut prou-
ver une « occupation physique > suffisante du ter-
ritoire pour fonder un titre (par. 149). Ii s'agira
chaque fois de se demander si on a fait la preuve
d'un degre d'occupation physique ou d'utilisation
equivalent au titre en common law.

La troisieme sous-question est celle de la conti-
nuite. Dans son acception la plus elementaire, 1'exi-
gence de la continuite signifie simplement que les
revendicateurs actuels doivent prouver qu'ils sont
titulaires de droits. Its doivent demontrer 1'existence
d'un lien avec le groupe anterieur a 1'affirmation
de la souverainete dont ils invoquent les pratiques
pour revendiquer le titre ou un droit ancestral plus
restreint. Le droit repose sur des pratiques autoch-
tones anterieures a 1'affirmation de la souverainete.
Le peuple qui le revendique actuellement doit prou-
ver que ce droit est la continuation de ces pratiques.
La question de la continuite peut egalement se poser
au sens oil it faut demontrer que le lien unissant le
groupe au territoire « avait, pour sa culture distinc-
tive, une importance fondamentale » : Adams, par.
26. Si le groupe a << maintenu un rapport substan-
tiel >> avec le territoire depuis 1'affirmation de la sou-
verainete, l'« importance fondamentale >> necessaire
est etablie : Delgamuukw, le juge en chef Lamer,
par. 150-151.

Relativement a toutes ces questions, it est ne-
cessaire de faire preuve de receptivite et de gene-
rosite A regard de la preuve presentee pour etablir
le droit revendique, qu'il s'agisse du titre aborige-
ne ou des droits plus limites de chasser, de Ocher
ou de cueillir. Les peuples autochtones n'ont pas
de relations historiques ecrites au sujet des evene-
ments anterieurs a 1'affirmation de la souveraine-
te. Par consequent, it convient d'accepter les recits
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S.C.R. 911, 2001 SCC 33, are respected. Usefulness
asks whether the oral history provides evidence
that would not otherwise be available or evidence
of the aboriginal perspective on the right claimed.
Reasonable reliability ensures that the witness rep-
resents a credible source of the particular people's
history. In determining the usefulness and reli-
ability of oral histories, judges must resist facile
assumptions based on Eurocentric traditions of
gathering and passing on historical facts.

The evidence, oral and documentary, must be
evaluated from the aboriginal perspective. What
would a certain practice or event have signified in
their world and value system? Having evaluated
the evidence, the final step is to translate the facts
found and thus interpreted into a modern common
law right. The right must be accurately delineated
in a way that reflects common law traditions, while
respecting the aboriginal perspective.

In summary, exclusive possession in the sense
of intention and capacity to control is required to
establish aboriginal title. Typically, this is estab-
lished by showing regular occupancy or use of def-
inite tracts of land for hunting, fishing or exploit-
ing resources: Delgamuukw, at para. 149. Less
intensive uses may give rise to different rights. The
requirement of physical occupation must be gen-
erously interpreted taking into account both the
aboriginal perspective and the perspective of the
common law: Delgamuukw, at para. 156. These
principles apply to nomadic and semi-nomadic
aboriginal groups; the right in each case depends
on what the evidence establishes. Continuity is
required, in the sense of showing the group's de-
scent from the pre-sovereignty group whose practi-
ces are relied on for the right. On all these matters,
evidence of oral history is admissible, provided it
meets the requisite standards of usefulness and rea-
sonable reliability. The ultimate goal is to translate
the pre-sovereignty aboriginal right to a modern

transmis oralement dans la mesure on ils satisfont
aux conditions d'utilite et de fiabilite raisonna-
ble formulees dans Mitchell c. M.R.N., [20011 1
R.C.S. 911, 2001 CSC 33. Le recit oral est utile s'il
fournit des elements de preuve auxquels le tribu-
nal n'aurait pas acces autrement ou qui concernent
le point de vue autochtone sur le droit revendique.
II est raisonnablement fiable si le temoin constitue
une source credible pour ce qui est de 1'histoire du
peuple en question. Les juges appeles a se pronon-
cer sur l'utilite et la fiabilite de recits oraux doivent
se garder des suppositions faciles inspirees des tra-
ditions eurocentriques en matiere de cueillette et
de transmission de faits historiques.

L'appreciation de la preuve, testimoniale et do-
cumentaire, doit se faire du point de vue des
Autochtones, en se demandant ce qu'une pratique
ou un evenement aurait signifie dans leur monde et
leur systeme de valeurs. Apres cette appreciation de
la preuve vient 1'etape finale ob les conclusions de
fait, ainsi interpretees, sont transposees en un droit
moderne en common law. Ce droit doit titre circons-
crit avec precision conformement aux traditions de
la common law, tout en respectant le point de vue
autochtone.

En resume, le titre aborigene s'etablit par la pos-
session exclusive au sens d'intention et de capacite de
controler le territoire, et cette possession se prouve
generalement en demontrant 1'occupation ou l'utili-
sation regulieres de secteurs bien definis du terri-
toire pour y pratiquer la chasse, la Oche ou d'autres
types d'exploitation des resoources : Delgamuukw,
par. 149. L'utilisation moins intensive peut donner
lieu a des droits differents. L'exigence de 1'occupa-
tion physique doit s'interpreter de fawn genereuse
en prenant en consideration tant le point de vue
autochtone que la common law : Delgamuukw, par.
156. Ces principes s'appliquent aux groupes autoch-
tones nomades et semi-nomades; dans chaque cas,
le droit depend de la preuve. La continuite est neces-
saire, en ce sens que le groupe doit demontrer qu'il
descend, depuis la periode precedant ]'affirma-
tion de la souverainete, du groupe sur les pratiques
duquel repose la revendication du droit. Pour tous
ces points, la preuve par recits oraux est admissi-
ble si elle satisfait aux normes d'utilite et de fiabilite
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common law right. This must be approached with
sensitivity to the aboriginal perspective as well as
fidelity to the common law concepts involved.

C. Application of the Legal Test

The cases proceeded on the basis that the British
had established sovereignty in the middle of the
18th century: in Bernard 1759 and in Marshall
1713 for Mainland Nova Scotia and 1763 for Cape
Breton. The British took sovereignty over lands
populated by the French, Acadian settlers and the
Mi'kmaq.

The trial judge in each case applied the correct
test to determine whether the respondents' claim to
aboriginal title was established. In each case they
required proof of sufficiently regular and exclusive
use of the cutting sites by Mi'kmaq people at the
time of assertion of sovereignty.

In Marshall, Curran Prov. Ct. J. reviewed the
authorities and concluded that the line separat-
ing sufficient and insufficient occupancy for title
is between irregular use of undefined lands on
the one hand and regular use of defined lands on
the other. "Settlements constitute regular use of
defined lands, but they are only one instance of it"
(para. 141).

In Bernard, Lordon Prov. Ct. J. likewise found
that occasional visits to an area did not estab-
lish title; there must be "evidence of capacity to
retain exclusive control" (para. 110) over the land
claimed.

These tests correctly reflect the jurisprudence as
discussed above.

raisonnable. L'objectif final est de transposer le droit
ancestral anterieur a l'affirmation de la souverainete
en un droit moderne en common law. Ce processus
doit titre empreint de receptivite envers le point de
vue autochtone tout en respectant les notions de
common law en cause.

C. L'application du critere juridique

On a considers, pour 1'instruction des pre-
sentes affaires, que la souverainete britannique
avait ete etablie vers le milieu du XVIIIe siecle;
en 1759, dans 1'affaire Bernard et, dans 1'affaire
Marshall, en 1713 pour la partie continentale de
la Nouvelle-tcosse et en 1763 pour le Cap-Breton.
Les Britanniques ont etabli leur souverainete sur
des terres qui avaient ete peuplees par les Francais,
les colons acadiens et les Mi'kmaq.

Dans chaque cas, le juge du proces a applique le
bon critere pour determiner si les intimes avaient
etabli le bien-fonds de leur revendication du titre
aborigene, en exigeant la preuve d'une utilisation
suffisamment reguliere et exclusive des zones de
coupe par les peuples mi'kmaq a 1'epoque de 1'af-
firmation de la souverainete.

Dans Marshall, le juge Curran de la Cour pro-
vinciale a examine la jurisprudence et la doctrine
et a conclu que ce qui distingue 1'occupation suf-
fisante et ('occupation insuffisante pour etablir le
titre est d'une part I'utilisation irreguliere de terres
non definies et, d'autre part, 1'utilisation reguliere
de terres definies. [TRADUCTION] « Des etablisse-
ments constituent une utilisation reguliere de terres
definies, mais it peut y avoir d'autres possibilites
(par. 141).

Dans Bernard, le juge Lordon de la Cour
provinciale a pareillement conclu que des visi-
tes occasionnelles dans un territoire n'etablis-
saient pas 1'existence d'un titre; it devait y avoir
[TRADUCTION] « preuve de la capacite de conser-
ver un controle exclusif > (par. 110) sur Ies terres
revendiquees.

Ces critcres refletent correctement la jurispru-
dence examinee precedemment.
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76Holding otherwise, Cromwell J.A. in Marshall
held that this test was too strict and that it was suffi-
cient to prove occasional entry and acts from which
an intention to occupy the land could be inferred.
Similarly, in Bernard, Daigle J.A. held that the
trial judge erred in requiring proof of specific acts
of occupation and regular use in order to ground
aboriginal title. It was not in error to state, as
Cromwell J.A. did, that acts from which intention
to occupy the land could be inferred may ground a
claim to common law title. However, as discussed
above, this must be coupled with sufficiently regu-
lar and exclusive use in order to establish title in the
common law sense.

Cromwell J.A. found that this additional require-
ment is not consistent with the semi-nomadic cul-
ture or lifestyle of the Mi'kmaq. With respect, this
argument is circular. It starts with the premise that it
would be unfair to deny the Mi'kmaq title. In order
to avoid this result, it posits that the usual indicia
of title at common law - possession of the land
in the sense of exclusive right to control - should
be diminished because the pre-sovereignty practi-
ces proved do not establish title on that test. As dis-
cussed, the task of the court is to sensitively assess
the evidence and then find the equivalent modern
common law right. The common law right to title
is commensurate with exclusionary rights of con-
trol. That is what it means and has always meant.
If the ancient aboriginal practices do not indicate
that type of control, then title is not the appropriate
right. To confer title in the absence of evidence of
sufficiently regular and exclusive pre-sovereignty
occupation, would transform the ancient right into
a new and different right. It would also obliter-
ate the distinction that this Court has consistently
made between lesser aboriginal rights like the right
to fish and the highest aboriginal right, the right to
title to the land: Adams and Cate.

Formulant une conclusion divergente dans
Marshall, le juge d'appel Cromwell a estime qu'il
s'agissait la d'un critere trop strict et qu'il suffisait
de prouver une presence occasionnelle ainsi que des
actes indiquant une intention d'occuper le territoire.
De la meme facon, le juge d'appel Daigle a conclu
dans 1'arret Bernard que le juge de premiere instance
avait eu tort d'exiger la preuve d'actes particuliers
d'occupation et la preuve de l'utilisation reguliere du
territoire pour fonder le titre aborigene. 11 n'est pas
errone d'affirmer, comme le juge Cromwell 1'a fait,
que la revendication du titre en common law peut se
fonder sur des actes indiquant une intention d'occu-
per le territoire. Cependant, it faut que de tels actes
s'accompagnent, comme on 1'a vu precedemment,
d'une utilisation suffisamment reguliere et exclusive
pour qu'un titre en common law soit etabli.

Le juge Cromwell a conclu que cette exigence
supplementaire n'est pas compatible avec la culture
ou le mode de vie semi-nomade des Mi'kmaq. En
toute deference, it s'agit la d'un raisonnement circu-
laire reposant sur la premisse qu'il serait injuste de
nier un titre aborigene aux Mi'kmaq. Pour eviter ce
resultat, ce raisonnement suppose que le critere ha-
bituel servant a etablir le titre en common law - la
possession du territoire manifestee par un droit de
controle exclusif - doit etre assoupli parce que la
preuve des pratiques anterieures a 1'affirmation de
la souverainete n'etablit pas le titre suivant ce cri-
tere. Les tribunaux ont pour tache, comme on 1'a vu,
d'apprecier la preuve avec receptivite et de trouver le
droit equivalent dans la common law d'aujourd'hui.
En common law, le titre suppose des droits exclu-
sifs de controle. C'est ce que ce droit signifie et ce
qu'il a toujours signifie. Si les pratiques autochtones
ancestrales n'indiquent pas 1'exercice de ce type de
controle, le titre n'est pas le droit correspondant.
L'octroi du titre en 1'absence de preuve d'une oc-
cupation suffisamment reguliere et exclusive avant
1'affirmation de la souverainete aurait pour effet de
transformer le droit ancestral en un droit nouveau
et different. Il abolirait egalement la distinction que
notre Cour a toujours maintenue entre les droits an-
cestraux plus limites, comme le droit de pecher, et le
droit ancestral superieur qu'est le titre aborigene sur
le territoire : Adams et Cote.
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D. Assessment of the Evidence

The question remains whether the trial judges,
having applied essentially the right test, erred in
their assessment of the evidence or application of
the law to the evidence. Absent this, there is no
ground for appellate intervention. As discussed, the
evidence of aboriginal practices must be assessed
from the aboriginal perspective. The question is
whether the practices on a broad sense correspond
to the right claimed.

Curran Prov. Ct. J. in Marshall reviewed the
facts extensively and summarized his conclusions
as follows:

a) The Mi'kmaq of 18th century Nova Scotia could
be described as "moderately nomadic" as were
the Algonquins in Cote, supra. The Mi'kmaq, too,
moved with the seasons and circumstances to follow
their resources. They did not necessarily return to
the same campsites each year. Nevertheless, for
decades before and after 1713 local communities on
mainland Nova Scotia stayed generally in the areas
where they had been.

b) On the mainland the Mi'kmaq made intensive use of
bays and rivers and at least nearby hunting grounds.
The evidence is just not clear about exactly where
those lands were or how extensive they were. It
is most unlikely all the mainland was included in
those lands. There just weren't enough people for
that.

c) As for Cape Breton, there simply is not enough evi-
dence of where the Mi'kmaq were and how long
they were there to conclude that they occupied any
land to the extent required for aboriginal title.

d) In particular, there is no clear evidence that the
Mi'kmaq of the time made any use, let alone regu-
lar use, of the cutting sites where these charges
arose, either on the mainland or in Cape Breton.
The [Respondents] have not satisfied me on the bal-
ance of probability that their ancestors had aborig-
inal title to those sites. [para. 142]

D. L'apprdciation de la preuve

11 reste donc a determiner si les juges des pro-
ces, apt-es avoir applique essentiellement le bon cri-
tere, ont commis une erreur dans l'appreciation de
la preuve ou dans 1'application du droit a la preuve.
Sans cela, la cour d'appel n'a pas de motif d'interve-
nir. Comme je l'ai indique precedemment, la preuve
des pratiques autochtones doit s'apprecier du point
de vue autochtone. II faut se demander si les prati-
ques correspondent, au sens large, au droit revendi-
que.

Dans la decision Marshall, le juge Curran de la
Cour provinciale a procedd a une analyse approfon-
die des faits et a resume ainsi ses conclusions :

[TRADUCTION]

a) On peut qualifier les Mi'kmaq de la Nouvelle-
Ecosse, au XVIIr siecle, de « plus ou moins noma-
des >>, comme les Algonquins dans Cote, precite.
Les Mi'kmaq aussi se deplacaient en fonction des
saisons et des circonstances pour suivre leurs res-
sources. Its ne retournaient pas necessairement aux
memes campements chaque annee. Toutefois, pen-
dant des decennies, avant et aprc s 1713, les commu-
nautes locales de la Nouvelle-Ecosse continentale
sont generalement demeurees dans les regions od
elles se trouvaient.

b) Sur le continent, les Mi'kmaq ont intensivement uti-
lise les baies et les rivieres et, a tout le moins, des
territoires de chasse voisins. Simplement, la preuve
n'etablit pas clairement la localisation et l'etendue
exactes de ces territoires. Il est tits peu probable
qu'ils aient englobe la totalite de la partie continen-
tale. La population n'etait tout simplement pas assez
nombreuse pour cela.

c) Pour ce qui est du Cap-Breton, la preuve de 1'endroit
oh se trouvaient les Mi'kmaq et de la duree de leur
occupation n'est tout simplement pas suffisante pour
conclure qu'ils occupaient des terres dans la mesure
necessaire pour etablir un titre aborigene.

d) Plus particulierement, la preuve n'etablit pas clai-
rement que les Mi'kmaq de l'epoque ont utilise les
zones de coupe de la partie continentale ou du Cap-
Breton visees par les accusations et encore moins
qu'ils les aient utilisees regulierement. Les [intimes]
ne m'ont pas convaincu suivant la preponderance
des probabilites que leurs ancetres possedaient un
titre aborigene sur ces zones. [par. 142]
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80Applying the law to these facts, Curran Prov. Ct.
J. "concluded that the Mi'kmaq of the 18th century
on mainland Nova Scotia probably had aboriginal
title to lands around their local communities, but
not to the cutting sites" (para. 143).

In Bernard, Lordon Prov. Ct. J. also made a
thorough review of the evidence of Mi'kmaq occu-
pation of lands at the time of sovereignty, and con-
cluded that it did not establish title:

Given the evidence before me, I cannot conclude that
the land at the locus in quo was used on a regular basis
for hunting and fishing. Such trips made there in 1759
would have been occasional at best. Occasional forays
for hunting, fishing and gathering are not sufficient to
establish Aboriginal title in the land.

Furthermore, the evidence does not convince me that
the Mi'kmaq were the only occasional visitors to the
area. From the time of contact onward the Indians wel-
comed Europeans... .

Appliquant le droit a ces faits, le juge Curran
a [TRADUCTION] «conclu que les Mi'kmaq qui
se trouvaient dans la partie continentale de la
Nouvelle-$cosse au XVIIIe sie cle avaient probable-
ment un titre aborigine sur les terres entourant leurs
communautes, mais non sur les zones de coupe »
(par. 143).

Dans Bernard, le juge Lordon de la Cour pro-
vinciale a lui aussi examine minutieusement la
preuve de l'occupation des terres par les Mi'kmaq
au moment de l'affirmation de la souverainete, et it a
conclu qu'elle n'etablissait pas de titre aborige ne :

[TRADUCTION] Vu la preuve dont je dispose, je ne peux
conclure que les terres du lieu de l'infraction etaient uti-
lisees regulit rement pour la chasse et la Oche. Les expe-
ditions a cet endroit, en 1759, devaient etre tout au plus
occasionnelles. Des incursions occasionnelles pour pra-
tiquer la chasse, la Oche et la cueillette ne suffisent pas
pour etablir un titre aborigene sur les terres.

De plus, la preuve ne me convainc pas que les
Mi'kmaq etaient les seuls visiteurs occasionnels des
lieux. Des 1'arrivee des Europeens, les Indiens leur ont
fait bon accueil.. .

81

There was no evidence of capacity to retain exclusive
control and, given the vast area of land and the small
population they did not have the capacity to exercise
exclusive control. In addition, according to the evidence
of Chief Augustine, the Mi'kmaq had neither the intent
nor the desire to exercise exclusive control, which, in
my opinion, is fatal to the claim for Aboriginal title.
[paras. 107-8 and 110]

The Nova Scotia Court of Appeal did not criti-
cize the findings of fact in Marshall, basing its
reversal on the legal test. However, in Bernard, the
New Brunswick Court of Appeal criticized aspects
of Lordon Prov. Ct. J.'s approach to the facts. Daigle
J.A. found that the trial judge failed to give appro-
priate weight to the evidence of the pattern of land
use and discounted the evidence of oral traditions.
Daigle J.A. emphasized that during the winter, the
Mi'kmaq would break into smaller hunting groups
and disperse inland, fishing and hunting in the inte-
rior. He also emphasized the proximity of the cut-
ting sites to traditional settlement sites. However,

Rien dans la preuve n'indiquait une capacite de garder
le contrOle exclusif et, du fait du vaste territoire et d'une
petite population, les Mi'kmaq n'avaient pas la capacite
d'exercer un controle exclusif. En outre, d'apres le temoi-
gnage du chef Augustine, ils n'avaient ni l'intention ni le
desir d'exercer ce controle exclusif, ce qui, a mon avis,
refute la these du titre aborigene. [par. 107-108 et 110]

La Cour d'appel de la Nouvelle-Ecosse a infirme
la decision Marshall en rejetant le crite re juridi-
que applique mais n'a pas critique les conclusions
de fait. Dans Bernard, toutefois, la Cour d'appel
du Nouveau-Brunswick a critique certains aspects
des conclusions de fait tirees par le juge Lordon. Le
juge Daigle a estime que le juge de premiere ins-
tance n'avait pas accorde l'importance qu'il fallait
A la preuve des modes d'utilisation du territoire et
qu'il avait ecarte la preuve des traditions orales. Le
juge Daigle a insiste sur le fait que pendant 1'hiver,
les Mi'kmaq se separaient en petits groupes de chas-
seurs et se dispersaient a 1 ' interieur des terres pour
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these facts, even if overlooked by the trial judge,
do not support a finding of aboriginal title on the
principles discussed above. They amount only, as
Daigle J.A. put it, to "compelling evidence . . . that
the cutting site area ... would have been within
the range of seasonal use and occupation by the
Miramichi Mi 'kmaq" (para. 127). Assuming the
trial judge overlooked or undervalued this evi-
dence, the evidence would have made no difference
and the error was inconsequential.

I conclude that there is no ground to interfere
with the trial judges' conclusions on the absence of
common law aboriginal title.

E. Extinguishment, Infringement, Justification
and Membership

The Crown argued that even if common law
aboriginal title is established, it was extinguished
by statutes passed between 1774 and 1862 relating
to forestry on Crown lands. Since aboriginal title is
not established, it is unnecessary to consider this
issue. Nor is it necessary to consider whether the
statutes under which the respondents were charged
infringe aboriginal title, or if so, whether that
infringement is justified. Finally, it is unnecessary
to consider continuity issues relating to the sites
claimed.

F. Aboriginal Title Under the Royal Proclama-
tion

The respondents argue that the Royal
Proclamation of 1763 (see Appendix) reserved to
the Mi'kmaq title in all unceded, unpurchased land
in the former Nova Scotia, which later was div-
ided into Nova Scotia and New Brunswick. I agree
with the courts below that this argument must be
rejected.

chasser et pecher. II a souligne egalement que les
zones de coupe avoisinaient des lieux traditionnels
d'etablissement. Meme si le juge du proces n'en a pas
tenu compte, ces faits ne permettent pas de conclure

1'existence d'un titre aborigene, en raison des prin-
cipes exposes precedemment. Comme le juge Daigle
1'a ecrit, ils ne constituent qu'une « preuve convain-
cante [...] [que] la region de la zone de coupe [...]
aurait ete suffisamment proche pour etre utilisee et
occupee de facon saisonniere par les Mi'kmaq de la
Miramichi >> (par. 127). En supposant que le juge du
proces ait omis de prendre cette preuve en conside-
ration ou fait sous-evaluee, le fait est qu'elle n'aurait
rien change a la decision et que 1'erreur ne portait
pas a consequence.

J'estime qu'il n'existe aucun motif de modifier les
conclusions de fait des juges de premiere instance
relatives h 1'absence de titre aborigene en common
law.

E. Extinction, atteinte, justification et apparte-
nance

L'appelante soutient que meme si les intimes eta-
blissent 1 'existence d'un titre aborigene en common
law, ce titre a ete eteint par des lois relatives A. 1'ex-
ploitation forestiere sur les terres publiques adop-
tees entre 1774 et 1862. Comme le titre aborigene
n'a pas ete etabli, it n'est pas necessaire d'examiner
cette question, non plus que les questions de savoir si
les lois en vertu desquelles les intimes ont ete pour-
suivis portent atteinte au titre aborigene et, le cas
echeant, si 1'atteinte se justifie. Enfin, it n'y a pas
lieu d'examiner les questions de continuit y concer-
nant les terres revendiquees.

F. Le titre aborigene en vertu de la Proclamation
royale

Les intimes soutiennent que la Proclamation
royale de 1763 (voir l'annexe) a reserve aux Mi'kmaq
le titre sur touter les terres non concedees ni ache-
tees de 1'ancienne Nouvelle-Ecosse, qui a par la
suite ete divisee pour former la Nouvelle-Ecosse et
le Nouveau-Brunswick. Je conviens avec les juridic-
tions inferieures qu' il y a lieu de rejeter cet argu-
ment.
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The Royal Proclamation must be interpreted

liberally, and any matters of doubt resolved in
favour of aboriginal peoples: Nowegijick v. The
Queen, [1983] 1 S.C.R. 29, at p. 36. Further, the
Royal Proclamation must be interpreted in light of
its status as the "Magna Carta" of Indian rights in
North America and Indian "Bill of Rights": R. v.
Secretary of State for Foreign and Commonwealth
Affairs, [1982] 1 Q.B. 892 (C.A.), at p. 912. I
approach the question on this basis.

The first issue is whether the Royal Proclamation
applies to the former colony of Nova Scotia. The
Royal Proclamation states that it applies to "our
other Colonies or Plantations in America" and at
the beginning annexes Cape Breton and Prince
Edward Island to Nova Scotia. Other evidence,
including correspondence between London and
Nova Scotia, suggests that contemporaries viewed
the Royal Proclamation as applying to Nova Scotia
(Marshall, trial decision, at para. 112). Interpreting
the Royal Proclamation liberally and resolving
doubts in favour of the aboriginals, I proceed on
the basis that it applied to the former colony of
Nova Scotia.

This brings us to the text of the Royal
Proclamation. The text supports the Crown's argu-
ment that it did not grant the Mi'kmaq title to all
the territories of the former colony of Nova Scotia.
The respondents rely principally on three provi-
sions of the Royal Proclamation.

The first provision is the preamble to the part
addressing aboriginal peoples which reads:

And whereas it is just and reasonable, and essential
to our Interest, and the Security of our Colonies, that the
several Nations or Tribes of Indians with whom We are
connected, and who live under our Protection, should
not be molested or disturbed in the Possession of such
Parts of Our Dominions and Territories as, not having
been ceded to or purchased by Us, are reserved to them,
or any of them, as their Hunting Grounds.

La Proclamation royale doit recevoir une inter-
pretation liberale, et tout doute doit se resoudre en
faveur des peuples autochtones : Nowegijick c. La
Reine, [1983] 1 R.C.S. 29, p. 36. Il faut en outre
1'interpreter en tenant compte de son statut de

Magna Carta ' des droits indiens en Amerique
du Nord et de « Declaration des droits >> des
Indiens : R. c. Secretary of State for Foreign and
Commonwealth Affairs, [1982] 1 Q.B. 892 (C.A.), p.
912. J'aborde cette question en me fondant sur ces
principes.

I1 faut se demander en premier lieu si la
Proclamation royale s'applique a 1'ancienne colo-
nie de la Nouvelle-Ecosse. La Proclamation royale
enonce qu'elle s'applique a < Nos autres colonies
ou [...] Nos autres plantations en Amerique >>, et
elle annexe, au debut, file du Cap-Breton et 1'Ile-du-
Prince-Edouard a la Nouvelle-b osse. D'autres ele-
ments de preuve, dont de la correspondance echan-
gee entre Londres et la Nouvelle-Ecosse, indiquent
que I 'on considerait, a 1'epoque, que la Proclamation
royale s'appliquait a la Nouvelle-Ecosse (Marshall,
decision de premiere instance, par. 112). Interpretant
liberalement la Proclamation royale et resolvant les
doutes en faveur des Autochtones, je poursuis mon
analyse en tenant pour acquis qu'elle s'appliquait a
l'ancienne colonie de la Nouvelle-Ecosse.

Ce qui noun amen au texte de la Proclamation
royale. Ce texte appuie 1'argument de 1'appelante
selon lequel la Proclamation royale n'a pas octroye
aux Mi'kmaq le titre sur toutes les terres de l'an-
cienne colonie de la Nouvelle-Ecosse. Les inti-
mes invoquent principalement trois passages de la
Proclamation royale.

Le premier est le preambule de la partie qui traite
des peuples autochtones, et it est redige comme
suit

Attendu qu'il est juste, raisonnable et essentiel pour
Notre interet et la securite de Nos colonies de prendre
des mesures pour assurer aux nations ou tribus sauvages
qui sont en relations avec Nous et qui vivent sous Notre
protection, la possession entiere et paisible des parties de
Nos possessions et territoires qui ont ete ni concedees ni
achetees et ont et8 reservees pour ces tribus ou quelques-
unes d'entre elles comme territoires de chasse.
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As part of the preamble, this does not accord
new rights. When the Royal Proclamation directed
the reservation or annexation of land it used terms
of grant ("We do therefore . . . declare it to be our
Royal Will and Pleasure, that " or "We have thought
fit, with the Advice of our Privy Council" or "We
do hereby command") and referred to the specific
tracts of land ("all the Lands and Territories not
included within the Limits of Our said Three new
Governments, or within the Limits of the Territory
granted to the Hudson's Bay Company").

The second provision of the Royal Proclamation
relied on by the respondents is the following:

We do therefore . . . declare it to be our Royal Will and
Pleasure, that no Governor or Commander in Chief .. .
in any of our other Colonies or Plantations in America do
presume ... to grant Warrants of Survey, or pass Patents
for any Lands beyond the Heads or Sources of any of the
Rivers which fall into the Atlantic Ocean from the West
and North West, or upon any Lands whatever, which, not
having been ceded to or purchased by Us as aforesaid,
are reserved to the said Indians, or any of them.

The respondents argue that the underlined
phrase reserved to the Mi'kmaq all unceded or
unpurchased land within the colony of Nova Scotia.
However, this phrase merely repeats the wording
from the preamble. It does not create new rights in
land. This is confirmed by the fact that it does not
use the direct and clear language used elsewhere to
reserve lands to the Indians, and is reinforced by
its relation to subsequent provisions. If the Royal
Proclamation had reserved virtually the entire
province of Nova Scotia to the Mi'kmaq, the sub-
sequent requirement, that settlers leave lands "still
reserved to the ... Indians", would have had the
effect of ejecting all the settlers from the colony.
Yet the historical evidence suggests extensive
settlement of Nova Scotia shortly after the Royal
Proclamation.

The third provision of the Royal Proclamation
upon which the respondents rely requires that "no

Comme it s'inscrit dans le preambule, ce pas-
sage ne confere pas de nouveaux droits. Lorsque la
Proclamation royale ordonne que des terres soient
reservees ou annexees, elle emploie des termes indi-
quant l'octroi (<. Nous declarons par consequent [...]
que c'est Notre volonte et Notre plaisir >>, < Nous
avons cru opportun, de l'avis de Notre Conseil
prive >> ou < Nous enjoignons ») et mentionne des
terres precises (<< toutes les terres et tous les territoi-
res non compris dans les limites de Nos trois gou-
vernements ni dans les limites du territoire concede
a la Compagnie de la baie d'Hudson > ).

Le deuxieme passage de la Proclamation royale
invoque par les intimes est le suivant :

Nous declarons par consequent [...] que c'est Notre
volonte et Notre plaisir [...] Nous enjoignons [...] A tout
gouverneur et A tout commandant en chef de toutes Nos
autres colonies ou de Nos autres plantations en Amerique,
de n'accorder [...] aucun permis d'arpentage ni aucun
titre de propriete sur les terres situees au-delft de la the
ou source de toutes les rivieres qui vont de l'ouest et du
nord-ouest se jeter dans 1'ocean Atlantique ni sur celles
qui ont ete ni cedees ni achetees par Nous, tel que sus-
mentionne, et ont ete reservees pour les tribus sauvages
susdites ou quelques-unes d'entre elles.

Les intimes soutiennent que les mots soulignes
reservent aux Mi'kmaq toutes les terres de la colo-
nie de la Nouvelle-Ecosse non cedees ou non ache-
tees. Toutefois, it ne s'agit 1A que de la repetition du
preambule. Ce passage ne cree pas de nouveaux
droits sur les terres. C'est ce que confirment le fait
qu'on n'emploie pas clans ce passage le libelle clair
et direct employe ailleurs pour reserver des terres
aux Indiens, et le rapport existant entre ce passage
et les dispositions subsequentes de la Proclamation
royale. Si la Proclamation royale avait effectivement
reserve presque toute la province de la Nouvelle-
Ecosse aux Mi'kmaq, 1'injonction subsequente faite
aux colons de quitter toute terre << egalement reser-
vee pour lesdits sauvages >> aurait eu pour effet d'ex-
pulser la totalite des colons de la colonie. Or, la
preuve historique indique que la Nouvelle-Ecosse
a connu une colonisation substantielle peu apt-es la
Proclamation royale.

Le troisieme passage de la Proclamation royale
sur lequel les intimes s'appuient interdit < a qui que
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private Person do presume to make any purchase
from the said Indians of any Lands reserved to the
said Indians, within those parts of our Colonies
where, We have thought proper to allow Settlement".
The respondents argue that this reinforces reserva-
tion of Nova Scotia to the Indians. This language,
however, is equally consistent with referring to
newly reserved lands as it is to previously reserved
lands and does not definitively argue in either direc-
tion.

The jurisprudence also supports the Crown's
interpretation of the text of the Royal Proclamation.
In R. v. Sioui, [1990] 1 S.C.R. 1025, this Court
held that "the Royal Proclamation of October 7,
1763 organized the territories recently acquired by
Great Britain and reserved two types of land for
the Indians: that located outside the colony's ter-
ritorial limits and the establishments authorized by
the Crown inside the colony" (p. 1052 (emphasis
added), per Lamer J.).

Finally, the historical context and purpose
of the Royal Proclamation do not support the
claim that the Royal Proclamation granted the
colony of Nova Scotia to the Indians. The Royal
Proclamation was concluded in the context of dis-
cussions about how to administer and secure the
territories acquired by Britain in the first Treaty
of Paris in 1763. In the discussions between the
Board of Trade and the Privy Council about what
would eventually become the Royal Proclamation,
the imperial territories were from the beginning
divided into two categories: lands to be settled and
those whose settlement would be deferred. Nova
Scotia was clearly land marked for settlement by
the Imperial policy promoting its settlement by the
"Planters", "Ulster Protestants", Scots, Loyalists
and others. The Lords of Trade had urged "the corn-
pleat Settlement of Your Majesty's Colony of Nova
Scotia": Lords of Trade to Lord Egremont, June 8,
1763, in Documents Relating to the Constitutional
History of Canada, 1759-1791 (2nd ed. rev. 1918),
Part I, at p. 135. The settlement aspirations of the
British were recognized by Binnie J. for the major-
ity in Marshall 1 when he stated that the recently
concluded treaties with the Mi'kmaq of 1760-61
were designed to facilitate a "wave of European

ce soit d'acheter aux sauvages des terres qui leur
sont reservees dans les parties de Nos colonies, ou
Nous avons cru a propos de permettre des etablis-
sements ». Les intimes affirment que ce passage
confirme que la Nouvelle-Ecosse avait ete reservee
aux Indiens. Ce libelle, toutefois, peut tout aussi bien
faire etat de terres nouvellement reservees que de
terres anterieurement reservees et ne permet pas de
tirer de conclusions definitives dans un sens ou dans
I'autre.

La jurisprudence appuie egalement 1'interpreta-
tion de la Proclamation royale que propose 1'appe-
lante. Dans R. c. Sioui, [1990] 1 R.C.S. 1025, notre
Cour a statue que << la Proclamation royale du 7 octo-
bre 1763 organisa les territoires recemment acquis
par la Grande-Bretagne et reserva aux Indiens deux
categories de terres : celles situees ik l'exterieur des
limites territoriales de la colonie et les etablisse-
ments permis par la Couronne a1'interieur de la
colonie » (p. 1052 (je souligne), le juge Lamer).

Enfin, le contexte historique de mime que rob-
jet de la Proclamation royale n'etayent pas la pre-
tention voulant qu'elle ait accorde la colonie de la
Nouvelle-$cosse aux Indiens. La Proclamation
royale a ete lancee dans le contexte de discussions
sur 1'administration et la preservation des terri-
toires acquis par la Grande-Bretagne en vertu du
premier Traite de Paris en 1763. Lors des discus-
sions entre le Board of Trade et le Conseil prive au
sujet de ce qui deviendrait la Proclamation royale,
les territoires imperiaux ont ete des le debut sepa-
res en deux categories : les terres a coloniser et
les terres dont la colonisation serait remise a plus
tard. La politique imperiale destinait clairement la
Nouvelle-Ecosse A la colonisation et encourageait
les « Planters o, << Ies protestants de l 'Ulster >>, les
Ecossais, les Loyalistes et d'autres i; s'y etablir. Les
lords du commerce preconisaient [TRADUCTION]

la colonisation complete de la Nouvelle-Ecosse,
colonie de Votre Majeste > : lords du commerce a
Lord Egremont, 8 juin 1763, dans Documents rela-
tifs a l'histoire constitutionnelle du Canada, 1759-
1791 (2e ed. rev. 1921), Premiere partie, p. 107. Le
juge Binnie, rendant jugement pour la majorite dans
Marshall 1, a reconnu les visees colonisatrices des
Britanniques lorsqu'il a indique que les traites qui
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settlement" (para. 21). The Royal Proclamation
sought to ensure the future security of the col-
onies by minimizing potential conflict between
settlers and Indians by protecting existing Indian
territories, treaty rights and enjoining abusive land
transactions. Reserving Nova Scotia to the Indians
would completely counter the planned settlement
of Nova Scotia.

In summary, the text, the jurisprudence and
historic policy, all support the conclusion that the
Royal Proclamation did not reserve the former
colony of Nova Scotia to the Mi'kmaq.

G. Aboriginal Title Through Belcher's Proclama-
tion

Colonial governors, including those of the
former colony of Nova Scotia, were issued a Royal
Instruction on December 9, 1761 forbidding them
from granting lands adjacent to or occupied by
the Indians, including "any Lands so reserved to
or claimed by the said Indians". Pursuant to the
instruction, in 1762 the then governor of Nova
Scotia, Jonathan Belcher, issued a Proclamation
directing settlers to remove themselves from lands
"reserved to or claimed by" the Indians. It fur-
ther directed that "for the more special purpose of
hunting, fowling and fishing, I do hereby strictly
injoin and caution all persons to avoid all molesta-
tion of the said Indians in their said Claims, till His
Majesty's pleasure in this behalf shall be signified"
(emphasis added).

Three issues arise in determining the applicabil-
ity of Belcher 's Proclamation: first the geograph-
ical area it covers, second, the activities it covers
and third, whether it was concluded with the rel-
evant authority.

venaient d'etre conclus avec les Mi'kmaq en 1760-
1761 avaient pour objet de faciliter 1'etablissement
d'une < vague de colons europeens > (par. 21).
La Proclamation royale visait a assurer la secu-
rite future des colonies en reduisant les possibi-
lites de conflit entre colons et Indiens par la pro-
tection des territoires indiens et des droits issus de
traite existants et par 1'interdiction des operations
foncieres abusives. Si la Nouvelle-Ecosse avait
ete reservee aux Indiens, les projets de colonisa-
tion de la Nouvelle-Ecosse s'en seraient trouves
aneantis.

En resume, le texte de la Proclamation royale,
la jurisprudence et la politique historiquement pour-
suivie font tous conclure que ce document n'a pas
reserve l'ancienne colonie de la Nouvelle-Ecosse
aux Mi' kmaq.

G. Le titre aborigene en vertu de la Proclamation
de Belcher

Les gouverneurs des colonies, dont ceux de I'an-
cienne colonie de la Nouvelle-Ecosse, ont recu le 9
decembre 1761 des directives royales qui leur interdi-
saient d'octroyer des terres occupees par des Indiens
ou attenantes a celles-ci, notamment [TRADUCTION]
<< des terres ainsi reservees aux Indiens ou revendi-
quees par eux >>. Conformement a ces directives, le
gouverneur de la Nouvelle-Ecosse alors en poste,
Jonathan Belcher, a publie en 1762 une proclama-
tion dans laquelle it enjoignait aux colons de quit-
ter les terres [TRADUCTION] a ainsi reservees pour
les Indiens ou revendiquees par eux >>. Il ordonnait
egalement ce qui suit : [TRADUCTION] a visant spe-
cialement les activites de chasse au Bros et au petit
gibier, de chasse au gibieraplumes et de peche, par
les presentes, j 'enjoins strictement a toutes person-
nes et les previens d 'eviter toute molestation desdits
Sauvages dans leur revendication tant que le plaisir
de Sa Majeste dans cette affaire n'aura pas ete signi-
fie » (je souligne).

Trois questions se posent relativement a l'appli-
cabilite de la Proclamation de Belcher. II faut eta-
blir quel etait le territoire vise, queues etaient les
activites visees et si son auteur avait le pouvoir de la
faire.
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First, Belcher's Proclamation defines areas

from Musquodobiot to Canso, from Canso along
the Northumberland Strait to Miramichi, Bay
of Chaleur, Gulf of St. Lawrence and along the
Gaspe "and so along the coast". Lordon Prov. Ct.
J. in Bernard found that it granted only a "common
right to the Sea Coast" (para. 116). I see no reason
to disturb this finding.

Second, Lordon Prov. Ct. J. found that Belcher's
Proclamation was, on its terms, limited to "hunt-
ing, fowling and fishing" and did not cover log-
ging (para. 116). Again, I see no reason to reject
this conclusion. These two conclusions alone suf-
fice to resolve this issue.

The third issue is whether Belcher's
Proclamation was issued with the relevant author-
ity. Belcher's Proclamation provoked immedi-
ate adverse reaction and dissatisfaction from the
Lords of Trade. On July 2, 1762, Belcher wrote to
them to explain what he had done. He explained
that he had made a return to the Indians "for
a Common right to the Sea Coast from Cape
Fronsac onwards for Fishing without disturbance
or Opposition by any of His Majesty's Subjects".
He went on to assure the Lords of Trade that it
was only temporary "till His Majesty's pleasure
should be signified". In fact, His Majesty never
approved Belcher's Proclamation. The text of the
Proclamation and the evidence of Drs. Patterson
and Wicken accepted by Lordon Prov. Ct. J. con-
firms its intended temporary nature (para. 116).

On December 3, 1762, the Lords of Trade
responded in a strongly worded letter condemn-
ing Belcher's Proclamation and instructing that
the Royal Instruction referred only to "Claims of
the Indians, as heretofore of long usage admit-
ted and allowed on the part of the Government
and Confirmed to them by solemn Compacts".
Interestingly, the Lords of Trade state that if it

Premierement, cette proclamation (Writ des
territoires allant de Musquodobiot A Canso, de
Canso, le long du detroit de Northumberland, a
Miramichi, a la Baie des Chaleurs, au Golfe du
St-Laurent et h Gaspe [TRADUCTION] << puffs ainsi
le long de la cote o. Le juge Lordon de la Cour pro-
vinciale a conclu dans Bernard qu'elle ne confdrait
qu'un [TRADUCTION] << droit commun au littoral
(par. 116). Je ne vois rien qui justifie de modifier
cette conclusion.

Deuxidmement, le juge Lordon a estimd qu'il
ressortait du texte meme de la Proclamation
de Belcher qu'elle ne s'appliquait qu'aux
[TRADUCTION] << activites de chasse au gros et au
petit gibier, de chasse au gibier A plumes et de pe-
che » et ne visait pas 1'exploitation forestiere (par.
116). Encore une fois, je ne vois aucune raison de
rejeter cette conclusion. Ces deux conclusions suf-
fisent h regler cette question.

La troisi8me question porte sur le pouvoir de
lancer la Proclamation de Belcher. Cette procla-
mation a immddiatement suscitd l'opposition et
l'insatisfaction des lords du commerce. Dans une
lettre datde du 2 juillet 1762, Belcher a explique
a ces derniers qu'il avait accede a la demande des
Indiens relativement a un [TRADUCTION] < droit
commun au littoral a partir de Cap Fronsac, pour
pouvoir y Ocher sans empechement ou opposition
de la part des sujets de Sa Majeste >>. II a assure les
lords du commerce que cette mesure emit tempo-
raire [TRADUCTION] « jusqu'a ce que le plaisir de
Sa Majeste soit signifid o. En fait, Sa Majeste n'a
jamais approuvd la Proclamation de Belcher. Le
texte de la proclamation ainsi que les tdmoignages
de MM. Patterson et Wicken, acceptds par le juge
Lordon de la Cour provinciale, confirment sa na-
ture provisoire (par. 116).

Le 3 decembre 1762, les lords du Commerce ont
vivement condamnd la Proclamation de Belcher
dans une lettre oil ils indiquaient que les directi-
ves royales ne portaient que sur les [TRADUCTION]

revendications des Sauvages, telles celles du
passe relevant d'un long usage admis et permis
par le gouvernement et confirmd a eux par voie
de conventions solennelles >>. Fait intdressant, les
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were necessary to reserve lands for the Indians it
should not have been the lands along the coast,
"but rather the Lands amongst the woods and
lakes where the wild beasts resort and are to be
found in plenty", supporting the view that Belcher's
Proclamation did not grant rights over cutting sites
further inland.

By letter of March 20, 1764 the Lords of Trade
signified His Majesty's disallowance of Belcher's
Proclamation to Belcher's successor, Governor
Wilmot. The Lords of Trade noted that this claim
was "inconsistent with his Majesty's Right, and
so injurious to the Commercial Interest of His
Subjects". They further stated that the grant of the
coastal lands to the Indians was contrary to the true
spirit and meaning of the Royal Instructions upon
which Belcher's Proclamation was based. They
referred to "His Majesty's disallowance" of such
claim, though nowhere did they state that Belcher's
Proclamation was void ab initio. The Lords of Trade
instructed Governor Wilmot to "induce the Indians
to recede from so extraordinary and inadmissible a
claim, if he had not already done so"; however this
was to be done in the "mildest manner". This was
apparently done, although no formal action was
taken to revoke Belcher's Proclamation.

Against this it is argued that what matters is
what the Indians thought Belcher's Proclamation
meant, as opposed to whether Belcher in fact
had the power to make the Proclamation. The
Proclamation was never formally revoked. The
Mi'kmaq were apparently told their claims to
the colony's lands were invalid, although in the
"mildest manner". However, there is no evi-
dence that the British misled the Mi'kmaq or
acted dishonourably toward them in explaining
that Belcher's Proclamation was disallowed. I
see no reason to interfere with the conclusion of
Robertson J.A. in Bernard that "[t]his is one case

lords exposent que s'il fallait reserver des terres
pour les Indiens, ce n'aurait pas dQ etre les terres
situees le long du littoral [TRADUCTION] «mais
plutot les terres sises parmi les bois et les Lacs oil
les betes sauvages vivent et se trouvent en abun-
dance >, ce qui appuie 1'opinion voulant que la
Proclamation de Belcher n'a pas octroye de droit
sur les zones de coupe situees plus loin A 1'inte-
rieur des terres.

Dans une lettre en date du 20 mars 1764, les
lords du commerce ont signifie au successeur
de Belcher, le gouverneur Wilmot, le desaveu
de la Proclamation de Belcher par Sa Majeste.
Its signalaient que cette revendication etait
[TRADUCTION] « incompatible avec le droit dont
Sa Majeste est titulaire et considerablement pre-
judiciable aux interets commerciaux de ses su-
jets >>, ajoutant que l'octroi de terres cotieres aux
Indiens etait contraire a I'esprit et au sens verita-
bles des directives royales sur lesquelles Belcher
avait fonde sa proclamation. Les lords ont fait etat
du [TRADUCTION] << refus de Sa Majeste >> de cette
revendication, mais sans indiquer nulle part que
la Proclamation de Belcher etait nulle ab initio.
Its ont donne instruction au gouverneur Wilmot
[TRADUCTION] « [d']inciter les Sauvages a aban-
donner une revendication aussi extraordinaire
et inadmissible s'il ne 1'a dej. fait »; toutefois, it
fallait proceder de la [TRADUCTION] « maniere
la plus douce >>. Cela semble avoir ete fait, mais
aucune mesure formelle n'a ete prise pour revo-
quer la Proclamation de Belcher.

On oppose que la question n'est pas tant de sa-
voir si Belcher avait en fait le pouvoir de lan-
cer cette proclamation que la signification que les
Indiens ont attribuee a cette proclamation. Cette
derniere n'a jamais ete officiellement revoquee. Il
semble qu'on ait dit aux Mi'kmaq que leur reven-
dication des terres de la colonie etait invalide, quoi-
que de la [TRADUCTION] < maniere la plus douce >>.
Toutefois, aucun element de preuve n'indique que
les Britanniques ont induit les Mi'kmaq en erreur
ou ont manque a l ' honneur en leur expliquant que la
Proclamation de Belcher avait ete desavouee. Je ne
vois aucune raison de modifier la conclusion du juge



[2005] 2 R.C.S.

	

R. c. MARSHALL La 3uge en chef

	

263

where the Crown's silence cannot validate that
which is otherwise invalid" (para. 409).

In summary, the defence based on Belcher's
Proclamation faces formidable hurdles. Did
Belcher have the authority to make it, or was it
void ab initio, as claimed at the time? If it was
valid, was it temporary and conditional on fur-
ther order of His Majesty? If invalid, where is
the evidence of Mi'kmaq reliance or dishonor-
able Crown conduct? Finally, whatever the legal
effect of Belcher's Proclamation, it seems that it
was intended to apply only to certain coastal areas
and to "hunting, fowling and fishing". On the evi-
dence before us, it is impossible to conclude that
Belcher's Proclamation could provide a defence
to the charges against the respondents.

IV. Conclusion

The trial judge in each case applied the correct
legal tests and drew conclusions of fact that are
fully supported by the evidence. Their conclusions
that the respondents possessed neither a treaty
right to trade in logs nor aboriginal title to the cut-
ting sites must therefore stand. Nor is there any
basis for finding title in the Royal Proclamation
or Belcher's Proclamation.

The constitutional questions stated in Marshall,
as follows:

1. Is the prohibition on cutting or removing timber
from Crown lands without authorization pursuant
to s. 29 of the Crown Lands Act, R.S.N.S. 1989,
c. 114, inconsistent with the treaty rights of the
respondents/appellants on cross-appeal contained
in the Mi'kmaq Treaties of 1760-61, and therefore

d'appel Robertson, dans I'arret Bernard, selon la-
quelle « [ill s'agit d'un cas o& le silence de la
Couronne ne peut valider ce qui est par ailleurs in-
valide (par. 409).

En resume, le moyen de defense fonde sur la
Proclamation de Belcher se heurte a d'imposants
obstacles. Belcher avait-il le pouvoir de faire cette
proclamation ou etait-elle nulle ab initio comme
on 1'a pretendu a 1'epoque? Si elle etait valide, etait-
elle temporaire et conditionnelle a un decret sub-
sequent de Sa Majeste? Si elle etait invalide, ou est
la preuve que les Mi'kmaq se sont fondes sur elle
ou que la Couronne a manque h I'honneur? Enfin,
quel que soit l'effet juridique de la Proclamation
de Belcher, it semble qu'elle n'etait destinee a ne
s'appliquer qu'a certaines zones cotieres et qu'aux
[TRADUCTION] < activites de chasse au gros et au
petit gibier, de chasse au gibier A plumes et de
Oche ». Compte tenu de la preuve soumise, i1 est
impossible de conclure que cette proclamation
peut fonder un moyen de defense aux accusations
portees contre les intimes.

IV. Conclusion

Dans chacune des deux affaires, le juge du pro-
ces a applique le critere juridique approprie et a
tire des conclusions de fait entierement etayees
par la preuve. Par consequent, it y a lieu de main-
tenir les conclusions suivant lesquelles les intimes
ne jouissaient ni d'un droit issu d'un traite auto-
risant le commerce des grumes, ni du titre abori-
gene sur les zones de coupes. Rien ne permet non
plus d'asseoir la conclusion que la Proclamation
royale ou la Proclamation de Belcher leur aient
confere un titre.

II y a lieu de repondre par la negative aux ques-
tions constitutionnelles enoncees comme suit dans
Marshall :

1. L'interdiction pour quiconque de couper du Bois se
trouvant sur les terres de la Couronne ou de 1'enle-
ver de ces terres sans autorisation donnee en vertu
de 1'article 29 de la Crown Lands Act, R.S.N.S.
1989, ch. 114, est-elle incompatible avec les droits
issus de traites des intimes/appelants dans 1'appel
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of no force or effect or application to them, by
virtue of ss. 35(1) and 52 of the Constitution Act,
1982?

2. Is the prohibition on cutting or removing timber
from Crown lands without authorization pursuant
to s. 29 of the Crown Lands Act, R.S.N.S. 1989, c.
114, inconsistent with Mi'kmaq aboriginal title to
the provincial Crown land from which the timber
was cut or removed, by virtue of (i) exclusive
occupation by the Mi'kmaq at the time the British
acquired sovereignty over the area, or (ii) the Royal
Proclamation, 1763, and therefore of no force or
effect or application to the respondents/appellants
on cross-appeal by virtue of ss. 35(1) and 52 of the
Constitution Act, 1982?

should be answered in the negative.

The constitutional questions stated in Bernard,

as follows:

1. Is the prohibition on unauthorized possession of
Crown timber pursuant to s. 67(1)(c) of the Crown
Lands and Forests Act, S.N.B. 1980, c. C-38.1 and
amendments, inconsistent with the treaty rights of
the respondent contained in the Miramichi Mi'kmaq
Treaty of June 25, 1761, and therefore of no force or
effect or application to the respondent by virtue of
ss. 35(1) and 52 of the Constitution Act, 1982?

2. Is the prohibition on unauthorized possession of
Crown timber pursuant to s. 67(1)(c) of the Crown
Lands and Forests Act, S.N.B. 1980, c. C-38.1 and
amendments, inconsistent with Mi'kmaq aboriginal
title to the provincial Crown land from which the
timber was cut, by virtue of (i) exclusive occupation
by the Mi'kmaq at the time the British acquired
sovereignty over the area, or (ii) Belcher's Proc-
lamation, or (iii) the Royal Proclamation, 1763,
and therefore of no force or effect or application to
the respondent by virtue of ss. 35(1) and 52 of the
Constitution Act, 1982?

should be answered in the negative.

I would allow the appeals, dismiss the cross-
appeal in Marshall and restore the convictions.
There is no order as to costs.

incident, et qui figurent dans les traites conclus par
les Mi'kmaq en 1760 et 1761 et, donc, inoperante ou
inapplicable a leur egard selon les articles 35(1) et 52
de la Loi constitutionnelle de 1982?

2. L'interdiction pour quiconque de couper du bois se
trouvant sur les terres de la Couronne ou de l'enle-
ver de ces terres sans autorisation donnee en vertu
de Particle 29 de la loi intitulee Crown Lands Act,
R.S.N.S. 1989, ch. 114, est-elle incompatible avec
le titre aborigene des Mi'kmaq sur les terres de
la Couronne provinciale oh a eu lieu la coupe du
bois ou son enlevement en vertu de (i) l'occupation
exclusive de ces terres par les Mi'kmaq lorsque la
Couronne y a acquis la souverainete ou en vertu de
(ii) la Proclamation royale (1763) et, donc, inope-
rante ou inapplicable it regard des intimes/appelants
dans l'appel incident, selon les articles 35(1) et 52 de
la Loi constitutionnelle de 1982?

I1 y a lieu de repondre par la negative aux ques-
tions constitutionnelles enoncees comme suit dans
Bernard :

1. L'interdiction pour quiconque d'etre en possession
sans autorisation de bois qui provient des terres de la
Couronne contrairement it Particle 67(1)c) de la Loi
sur les terres et forets de la Couronne, L.N.-B. 1980,
ch. C-38.1, et ses modifications, est-elle incompati-
ble avec les droits issus de traites de 1'intime et qui
figurent dans le traite conclu, le 25 juin 1761, par
les Mi'kmaq de Miramichi et, donc, inoperante ou
inapplicable ii regard de 1'intime selon les articles
35(1) et 52 de la Loi constitutionnelle de 1982?

2. L'interdiction pour quiconque d'etre en possession
sans autorisation contrairement h Particle 67(1)c)
de la Loi sur les terres et forets de la Couronne,
L.N.-B. 1980, ch. C-38.1, et ses modifications,
est-elle incompatible avec le titre aborigene des
Mi'kmaq sur les terres de la Couronne provinciale
oh le bois a 'ad coupe en vertu de (i) 1'occupation
exclusive de ces terres par les Mi'kmaq lorsque la
Couronne y a acquis souverainete ou en vertu de (ii)
la Proclamation de Belcher ou (iii) de la Proclama-
tion royale (1763) et, donc, inoperante ou inapplica-
ble a regard de 1'intime selon les articles 35(1) et 52
de la Loi constitutionnelle de 1982?

Je suis d'avis d'accueillir les pourvois, de rejeter
le pourvoi incident dans Marshall et de retablir les
declarations de culpabilite. II n'y a aucune ordon-
nance quant aux depens.
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The reasons of LeBel and Fish JJ. were delivered

	

Version francaise des motifs des juges LeBel et
by

	

Fish rendus par

LEBEL J. -

I. Introduction

I have read the reasons of the Chief Justice.
While I am in agreement with the ultimate dis-
position, I have concerns about various parts of
them. Briefly, the protected treaty right includes
not only a right to trade but also a correspond-
ing right of access to resources for the purpose of
engaging in trading activities. On the facts of the
cases on appeal, however, the parties to the trea-
ties did not contemplate that the forest resources to
which the Mi'kmaq had a right of access would be
used to engage in logging activities. On the issue
of aboriginal title, I take the view that given the
nature of land use by aboriginal peoples - and in
particular the nomadic nature of that use by many
First Nations - in the course of their history, the
approach adopted by the majority is too narrowly
focused on common law concepts relating to prop-
erty interests.

The Chief Justice's reasons review the judicial
history and factual background of these cases,
and I do not intend to summarize them again. I
will refer only to such elements of the evidence
and history of this case as may be required for the
purposes of my analysis. I will first consider the
rights protected under the treaties of 1760-61. I
will then turn to the issue of aboriginal title and
in particular the nature of the occupation needed
to ground a title claim. Finally, I will comment on
the difficulties that arise when aboriginal rights
claims are litigated in the context of summary con-
viction trials. My comments will not address the
interpretation of the Royal Proclamation of 1763
(reproduced in R.S.C. 1985, App. II, No. 1), or of
Belcher's Proclamation because I agree with the
Chief Justice's analysis and conclusions on these
issues.

LE JUGE LEBEL -

I. Introduction

J'ai lu les motifs de la Juge en chef. Bien que
je souscrive au dispositif, certaines parties de ses
motifs me preoccupent. Brievement, le droit en
cause, qui est protege par un traite, comprend non
seulement un droit de commercer, mais eealement
un droit correlatif d'acces aux ressources per-
mettant de se livrer A des activites commerciales.
Cependant, les faits des affaires pollees en appel
revelent que les parties aux traites n'avaient pas
envisage que les Mi'kmaq utiliseraient les ressour-
ces forestieres auxquelles ils posscdent un droit
d'acces pour se livrer A des activites d'exploitation
forestiere. Quant A la question du titre aborigene,
j'estime qu'en raison de la nature de l'utilisation
du territoire par les Autochtones, en particulier
son utilisation par un bon nombre de Premieres
Nations dans le cadre d'un mode de vie nomade au
cours de leur histoire, la methode d'analyse preco-
nisee par la majorite est etroitement centree sur des
concepts de droit de propriete en common law.

Dans ses motifs, la Juge en chef passe en
revue 1'historique des procedures judiciaires et le
contexte factuel de ces affaires, et je n'ai pas ]'in-
tention de les resumer de nouveau. Je ne mention-
nerai que les elements de la preuve et de 1'histo-
rique de 1'espece qui s'averent necessaires a mon
analyse. Je commencerai par ]'examen des droits
proteges par les traites de 1760-1761. J'aborderai
ensuite la question du titre aborigene et, en par-
ticulier, la nature de ]'occupation necessaire pour
fonder une revendication de titre. Enfin, je corn-
menterai les difficultes qui surviennent lorsque des
revendications de droits ancestraux sont soulevees
dans le cadre des proces par voie de procedures
sommaires. Mes commentaires ne traiteront pas
de ]'interpretation de la Proclamation royale de
1763 (reproduite dans L.R.C. 1985, app. II, n° 1), ni
de la Proclamation de Belcher, puisque je souscris

]'analyse de la Juge en chef et a ses conclusions
sur ces questions.
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IL Aboriginal Treaty Right

The Chief Justice concludes that "what the treaty
protects is not the right to harvest and dispose of
particular commodities, but the right to practice
a traditional 1760 trading activity in the modern
way and modern context" (para. 26). In my view,
although the treaty does protect traditional trading
activities, the treaty right comprises both a right
to trade and a right of access to resources. There
is no right to trade in the abstract because a right
to trade implies a corresponding right of access to
resources for trade.

The treaty protects both a right to trade and a
right of access to resources, and these rights are
closely intertwined. This appeal requires us to
determine what this implies in a modern setting in
respect of the use of resources. The modern activ-
ity must bear some relation to the traditional use
of forest products in the Mi'kmaq economy. More
specifically, the issue to be decided is whether the
current use of forest resources for logging falls
within the Mi'kmaq people's right of access to
resources for the purpose of engaging in trading
activities.

The treaties of 1760-61 affirm the right of the
Mi'kmaq people to continue to provide for their
own sustenance. Unless the treaty protects the
Mi'kmaq's access to resources, the objectives of
the treaty cannot be advanced. In R. v. Marshall,
[1999] 3 S.C.R. 456 ("Marshall 1"), Binnie J. noted
that the British saw the Mi'kmaq trade issue in
terms of peace, and that peace was bound up with
the ability of the Mi'kmaq people to sustain them-
selves economically. He wrote:

The British certainly did not want the Mi'kmaq to
become an unnecessary drain on the public purse of
the colony of Nova Scotia or of the Imperial purse in
London, as the trial judge found. To avoid such a result,
it became necessary to protect the traditional Mi'kmaq

II. Droits issus de traites des Autochtones

La Juge en chef conclut que « le traite ne pro-
tege pas le droit de recolter et de vendre des res-
sources determinees mais le droit d'exercer de
facon moderne, dans un contexte moderne, une
activite commerciale exercee traditionnellement
en 1760 » (par. 26). A mon avis, bien que le traite
protege des activites commerciales traditionnel-
les, le droit issu du traite comprend a la fois un
droit de commercer et un droit d'acces aux res-
sources. Le droit de commercer n'existe pas dans
1'absolu parce que ce droit suppose un droit cor-
relatif d'acces aux ressources pour en faire le
commerce.

Le traite protege tant le droit de commercer
que le droit d'acces aux ressources et ces deux
droits sont etroitement lies. Dans ce pourvoi, nous
sommes appeles a determiner ce que cela impli-
que, dans un contexte moderne, au regard de l'uti-
lisation des ressources. L'activite moderne doit
comporter un certain rapport avec l'utilisation tra-
ditionnelle des produits forestiers dans 1'econo-
mie des Mi'kmaq. Plus particulierement, it s'agit
de decider si 1'utilisation actuelle des ressources
forestieres a des fins d'exploitation participe du
droit des Mi'kmaq d'acceder aux ressources pour
poursuivre des activites commerciales.

Les traites de 1760-1761 confirment le droit
des Mi'kmaq de continuer A assurer leur subsis-
tance. A moms que le traite ne protege 1'acces des
Mi'kmaq aux ressources, ses objectify ne peuvent
se concretiser. Dans 1'arret R. c. Marshall, [1999]
3 R.C.S. 456 (« Marshall 1 0, le juge Binnie
a fait remarquer que les Britanniques conside-
raient que la question du commerce avec les
Mi'kmaq etait life a la paix, et que la paix etait
life a la capacite des Mi'kmaq de subvenir a leurs
besoins sur le plan economique. Ii a ecrit ce qui
suit :

Les Britanniques ne voulaient certes pas que les
Mi'kmaq deviennent une ponction inutile sur les
deniers publics de la colonie de la Nouvelle-Ecosse ou
sur le tresor imperial a Londres, comme a conclu le
juge du proces. Pour eviter un tel resultat, ii est devenu
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economy, including hunting, gathering and fishing.
[para. 25]

The treaties of 1760-61 assured the Mi'kmaq a right
to live in their traditional way. This traditional way
of life included hunting and fishing, and trading.
The Mi'kmaq had been trading with Europeans
for many years prior to the making of these trea-
ties.

The parties to the treaties must have intended
that the Mi'kmaq would have access to resources
in order to have something to bring to the truck-
house. The access was related to a particular
use, namely trading for necessaries as part of the
Mi'kmaq traditional economy. The treaties repre-
sented a promise by the British that the Mi'kmaq
would be allowed to have access to resources in
order to engage in traditional trading activities
so as to obtain a moderate livelihood. It was for
this reason that Binnie J. wrote that "the surviv-
ing substance of the treaty is not the literal prom-
ise of a truckhouse, but a treaty right to continue
to obtain necessaries through hunting and fish-
ing by trading the products of those traditional
activities subject to restrictions that can be justi-
fied under the Badger test" (Marshall 1, at para.
56). The Court reiterated this understanding in R.
v. Marshall, [1999] 3 S.C.R. 533 ("Marshall 2"),
when it stated that "[t]he treaty right permits the
Mi'kmaq community to work for a living through
continuing access to fish and wildlife to trade for
`necessaries- (para. 4).

In Marshall 2, the Court emphasized that only
those types of resources traditionally gathered in
the Mi'kmaq economy - and not everything that
is physically capable of being gathered - would
reasonably have been in the contemplation of
the parties to the treaties (paras. 19-20). There
are limits to the trading activities and access to
resources that are protected by the treaty. The par-
ties contemplated access to the types of resources

ndcessaire de proteger 1'8conomie mi'kmaq tradition-
nelle, y compris leurs activites de la chasse, de cueillette
et de Oche. [par. 25]

Les traitds de 1760-1761 ont assure aux Mi'kmaq le
droit de vivre selon leur mode de vie traditionnel.
Ce mode de vie traditionnel incluait la chasse, la
Oche et le commerce. Les Mi'kmaq faisaient deja
du commerce avec les Europeens de nombreuses
annees avant la conclusion de ces traitds.

Les parties aux traites doivent avoir voulu que
les Mi'kmaq aient accds aux ressources afin qu'ils
aient quelque chose a apporter a la maison de troc.
Cet accds etait lie a un usage particulier, a savoir
le commerce des biens ndcessaires dans le cadre
de 1'dconomie mi'kmaq traditionnelle. Les traitds
reprdsentent la promesse faite par les Britanniques
que les Mi'kmaq auraient accr s aux ressources afin
de poursuivre les activitds commerciales tradition-
nelles leur permettant de s'assurer une subsistance
convenable. Pour cette raison, le juge Binnie a dcrit
que << 1'aspect du traitd qui survit n'est pas la pro-
messe litterale d'etablir des maisons de troc, mais
un droit - issu de ce traite - qui permet de conti-
nuer a pouvoir se procurer les biens necessarres en
pratiquant la chasse et la Oche et en dchangeant le
produit de ces activitds traditionnelles, sous reserve
des restrictions qui peuvent etre justifiees suivant le
critere etabli dans Badger » (Marshall 1, par. 56).
Cette interpretation est reitdrde par la Cour dans R.
c. Marshall, [1999] 3 R.C.S. 533 (<< Marshall 2 0,
lorsqu'elle affirme que << [I]e droit issu du traitd
permet A la communautd mi'kmaq d'assurer sa
subsistance en lui accordant un acces continu aux
ressources halieutiques et fauniques pour qu'elle
puisse en faire le commerce afin de pouvoir se pro-
curer les "choses necessaires" > (par. 4).

Dans Marshall 2, la Cour a soulignd que seules
les ressources qui etaient traditionnellement visdes
par les activites de cueillette dans le cadre de 1'dco-
nomie mi'kmaq - et non pas toute chose qui peut
physiquement etre recueillie - seraient donc rai-
sonnablement envisagees par les parties aux trai-
tds (par. 19-20). L'activitd commerciale et 1'acces
aux ressources proteges par le traite comportent
des limites. Les parties ont envisage Faeces aux
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traditionally gathered in the Mi'kmaq economy for
trade purposes. Thus, the resource and resource-
extracting activity for which the respondents seek
treaty protection must reasonably have been in the
contemplation of the parties. It is not enough for
the respondents to demonstrate that the Mi'kmaq
had access to and use of forest resources at the time
the treaties entered into force. Any access to forest
products must relate to the use of such resources
as intended by the parties at the time the treaties
were signed.

In order to be protected under the treaties of
1760-61, trade in forest products must be the modern
equivalent or a logical evolution of Mi'kmaq use of
forest products at the time the treaties were signed.
This was the basis upon which Binnie J. found a
right to take and trade fish in Marshall 1:

... the Mi'kmaq people have sustained themselves in
part by harvesting and trading fish (including eels) since
Europeans first visited the coasts of what is now Nova
Scotia in the 16th century. [para. 2]

On the facts of the cases on appeal, there was
direct evidence that trade in forest products was
not contemplated by the parties. The evidence also
supports the finding that logging is not a logical
evolution of the activities traditionally engaged in
by Mi'kmaq at the time the treaties were entered
into. There was no evidence either that the Mi'kmaq
sold or traded in timber at the time of the treaties
or that the parties contemplated the commercial
harvesting of trees for trade at that time.

The courts below found that, at the time the
treaties were made, the Mi'kmaq gathered and
occasionally traded in wood products. There is
a fundamental difference between logging and
the use to which the parties must have contem-
plated the resources would be put. The evidence is

types de ressources traditionnellement recueillies
dans le cadre de 1'economie mi'kmaq pour les
besoins du commerce. Ainsi, la ressource et son
exploitation, dont les intimes cherchent la pro-
tection par traite, doivent avoir raisonnablement
ete envisagees par les parties. II ne suffit pas que
les intimes demontrent que les Mi'kmaq avaient
acces aux ressources forestieres et qu'ils les utili-
saient au moment de 1'entree en vigueur des traites.
L'acces aux produits forestiers doit titre lie a 1'uti-
lisation de cette ressource telle que 1'avaient envi-
sages les parties au moment de la conclusion des
traites.

Pour beneficier de la protection conferee par
les traites de 1760-1761, le commerce des produits
forestiers doit constituer ('equivalent moderne ou
revolution logique de 1'utilisation que les Mi'kmaq
faisaient des produits forestiers au moment de la
conclusion des traites. C'est sur ce fondement que
le juge Binnie a conclu a l 'existence d'un droit de
pecher du poisson et d'en faire le commerce dans
Marshall 1 :

... les Mi'kmaq subviennent en partie ii leurs besoins
en pechant et en faisant le commerce du poisson (y com-
pris l'anguille), et ce depuis que les Europeens ont visits
pour la premiere foil, au 16e siecle, les cotes du terri-
toire qui est maintenant la Nouvelle-Ecosse. [par. 2]

Selon les faits des affaires portees en appel,
it existe une preuve directe que le commerce des
produits forestiers n'etait pas envisage par les par-
ties. La preuve permet aussi de conclure que 1'ex-
ploitation forestiere ne constitue pas revolution
logique des activites auxquelles s'adonnaient tra-
ditionnellement les Mi'kmaq au moment de la
conclusion des traites. La preuve n'indique pas que
les Mi'kmaq aient vendu du bois, en aient fait le
commerce A 1'epoque des traites, ou que les parties
aient envisage la recolte commerciale des arbres
au moment de la conclusion des traites.

Les juridictions inferieures ont estime que, au
moment de la conclusion des traites, les Mi'kmaq
cueillaient des produits du bois et en faisaient a
1 'occasion le commerce. II existe une difference
fondamentale entre 1 'exploitation forestiere et 1'uti-
lisation que les parties ont du envisager a regard
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reasonably clear that the Mi'kmaq and the British
did not trade in logs or timber. As a result, any
access to forest resources for trade is limited to
types of trading activities related to the use of
forest resources in the Mi'kmaq lifestyle and econ-
omy of 1760-61.

The evidence in and holdings of the courts
below support the conclusion that the Mi'kmaq
gathered and may occasionally have traded in
"bows from maple, arrows from cedar, birch bark
baskets, canoes of birch bark, spruce resin for the
seams, spruce for wigwam frames, medicines from
a variety of plants, lances, spears and dishes": R.
v. Bernard, [2000] 3 C.N.L.R. 184, at para. 83.
According to Mi'kmaq oral history and tradition,
testified to by Chief Augustine, "[t]here were some
trade of canoes, toboggans, modes of travel ... .
Snowshoes would be included in there. Because
the British and the Europeans wanted to use these
equipment to travel through the winter on the ice
and the snow, and the toboggans": Bernard, at
para. 82.

At both trials, Chief Augustine conceded that
the Mi'kmaq probably did not contemplate trade
in logs at the time the treaties were signed: see
Bernard, at para. 85, and Marshall, at para. 63. As
found by the trial judge in Marshall, "[t]here is no
evidence the Mi'kmaq sold or traded timber up to
the time of the treaties and no reason to believe
they did. They had no need to cut stands of trees
for themselves.... Trees were readily available
and Europeans could cut their own": R. v. Marshall
(2001), 191 N.S.R. (2d) 323, 2001 NSPC 2, at para.
92. Further, there is evidence that large logs could
not have been cut down, since the Mi'kmaq lacked
the appropriate tools to do so. In Bernard, there
was no evidence suggesting that the Mi'kmaq
ever harvested and traded in "logs" or timber with
either the British or the French. The experts agreed
that it was probably not before the 1780s that the
Mi'kmaq became involved in logging, and then
only in a limited way as part of British operations:

de ces ressources. 11 ressort assez clairement de
la preuve que les Mi'kmaq et les Britanniques ne
faisaient pas le commerce des grumes ou du bois.
Ainsi, Faeces aux ressources forestieres pour le
commerce est limite au type d'activites commer-
ciales qui correspond a l'utilisation des ressour-
ces forestieres dans le cadre du mode de vie et de
I'economie des Mi'kmaq en 1760-1761.

La preuve et les decisions des instances infe-
rieures permettent de conclure que les Mi'kmaq
ont recueilli des produits forestiers et ont pu a 1'oc-
casion faire le commerce [TRADUCTION] < d 'ares
en erable, de fleches en cedre, de paniers et de
canots en ecorce de bouleau, de resin d'epinette
servant a faire des coutures, de 1'epinette servant
aux structures de wigwams, de medicaments issus
de diverses plantes, de lances, de harpons et de
plats > : R. c. Bernard, [2000] 3 C.N.L.R. 184,
par. 83. Selon le temoignage du chef Augustine,
1'histoire orale et les traditions des Mi'kmaq reve-
lent [TRADUCTION] < [q]u 'il existait un commerce
des canots, des traineaux, des moyens de transport
[...] ce qui comprendrait les raquettes et les trai-
neaux. Parce que les Britanniques et les Europeens
voulaient les utiliser pour voyager tout l'hiver sur
la glace et la neige >> : Bernard, par. 82.

Aux deux proces, le chef Augustine a admis que
les Mi'kmaq n'avaient probablement pas envisage
de faire le commerce des grumes au moment de
la conclusion des traites : voir Bernard, par. 85,
et Marshall, par. 63. Comme 1'a conclu le juge du
proces dans Marshall, [TRADUCTION] [ill n'existe
aucune preuve que les Mi'kmaq ont vendu du bois
ou en ont fait le commerce avant la conclusion des
traites, et rien ne permet de croire qu'ils font fait.
Its n'avaient pas besoin de couper des arbres pour
leurs propres besoins. [...] Les arbres etaient a
portee de main et les Europeens pouvaient couper
leurs propres arbres » : R. c. Marshall (2001), 191
N.S.R. (2d) 323, 2001 NSPC 2, par. 92. En outre,
la preuve indique que les Mi'kmaq n'auraient pas
pu couper de grosses grumes puisqu'ils ne posse-
daient pas les outils necessaires a cette fin. Dans
Bernard, aucun element de preuve ne laissait croire
que les Mi'kmaq avaient deja recolte et fait le com-
merce des « grumes >> ou du bois, que ce soit avec
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Bernard, at para. 84. It was only in the 19th century
that the Mi'kmaq began to harvest forest resources
to trade in forest products with the British.

Moreover, there was some evidence before the
New Brunswick courts that logging may even have
interfered with the Mi'kmaq's traditional activ-
ities, such as salmon fishing, at or around the time
the treaties were made. With respect to stories
from Mi'kmaq oral history from after 1763, Chief
Augustine testified that

the stories were mostly about British people coming in
and cutting timber, cutting big large trees and moving
them down the river systems and clogging up the rivers,
I guess, with bark and remnants of debris from cutting
up lumber. And this didn't allow the salmon to go up
the rivers ... .

(Direct examination of Stephen Augustine, Factum
of the Intervener New Brunswick Forest Products
Association, at p. 41)

Given this evidence, it is doubtful that the right of
access to forest resources for trade would be for
the purpose of engaging in logging and similar
resource exploitation activities.

The trial courts below concluded that trade in
forest products was not in the contemplation of
the parties in 1760. This conclusion is consistent
with the evidence adduced at trial. The parties did
not contemplate access to forest resources for pur-
poses other than trade in traditional products, such
as bows, arrows, baskets, and canoes.

Is the exploitation of timber resources a logical
evolution of treaty rights? Given the cultural and
historical context in which the treaties were signed,

les Britanniques ou avec les Francais. Selon les
specialistes, ce n'est probablement pas avant les
annees 1780 que les Mi'kmaq ont commence A
s'engager dans l'exploitation forestiere et encore,
seulement d'une facon limitee dans le cadre des
operations britanniques : Bernard, par. 84. Les
Mi'kmaq n'ont commence A recolter les ressour-
ces forestieres pour en faire le commerce avec les
Britanniques qu'au XIXe siecle.

En outre, certains elements de preuve soumis
aux tribunaux du Nouveau-Brunswick indiquent
que ]'exploitation forestiere peut meme avoir nui
aux activites traditionnelles des Mi'kmaq, telles
que la Oche au saumon, au moment de la conclu-
sion des traites ou a cette epoque. A propos des
recits appartenant a l'histoire orale des Mi'kmaq
apres 1763, le chef Augustine a affirme ce qui
suit :

[TRADUCTION] . . . it s'agissait pour la plupart de recits
dans lesquels des Britanniques venaient et coupaient
du bois, coupaient de gros arbres et les deplacaient en
empruntant les reseaux hydrographiques, et bloquaient
les rivieres, je suppose, avec les ecorces et les restes des
debris provenant de la coupe du bois. Ce qui empechait
le saumon de remonter les rivieres .. .

(Interrogatoire principal de Stephen Augustine,
memoire de l'intervenante ]'Association des pro-
duits forestiers du Nouveau-Brunswick, p. 41)

Compte tenu de ce temoignage, it y a lieu de douter
que le droit d'acces aux ressources forestieres a des
fins commerciales ait eu pour but ]'exploitation des
forets et de semblables ressources.

Les tribunaux de premiere instance ont conclu
que le commerce des produits forestiers n'avait
pas ete envisage par les parties en 1760. Cette
conclusion est compatible avec la preuve presen-
tee au proces. Les parties n'ont pas envisage 1'ac-
ces aux ressources forestieres pour une utilisation
autre que celle du commerce traditionnel des pro-
duits fabriques, tels que des arcs, des fleches, des
paniers et des canots.

L'exploitation des ressources forestieres
constitue-t-elle une evolution logique des droits
issus des traites? Compte tenu du contexte
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to interpret the right of access to resources for the
purpose of engaging in traditional trading activities
as a right to participate in the wholesale exploita-
tion of natural resources would alter the terms of
the treaty and wholly transform the rights it con-
firmed. Accordingly, trade in logs is not a right
afforded to the Mi'kmaq under any of the treaties
of 1760-61 because logging represents a funda-
mentally different use from that which would have
been in the contemplation of the parties.

The right to trade and the right of access to
resources for trade must bear some relation to the
traditional use of resources in the lifestyle and
economy of the Mi'kmaq people in 1760. I con-
clude that the evidence supports the Chief Justice's
conclusion that logging was not in the contempla-
tion of the parties and was not the logical evolution
of Mi'kmaq treaty rights.

III. Aboriginal Title

Although the test for aboriginal title set out in
the Chief Justice's reasons does not foreclose the
possibility that semi-nomadic peoples would be
able to establish aboriginal title, it may prove to
be fundamentally incompatible with a nomadic
or semi-nomadic lifestyle. This test might well
amount to a denial that any aboriginal title could
have been created by such patterns of nomadic
or semi-nomadic occupation or use: nomadic life
might have given rise to specific rights exercised
at specific places or within identifiable territories,
but never to a connection with the land itself in the
absence of evidence of intensive and regular use of
the land.

In my view, aboriginal conceptions of terri-
toriality, land-use and property should be used to
modify and adapt the traditional common law con-
cepts of property in order to develop an occupancy
standard that incorporates both the aboriginal and

culturel et historique entourant la conclusion des
traites, interpreter le droit des Mi'kmaq d'acceder
aux ressources pour se livrer aux activites corn-
merciales traditionnelles comme s'il s'agissait
d'un droit de participer 1'exploitation massive des
ressources naturelles aurait pour effet de modifier
les conditions du traite et de transformer du tout
au tout les droits qu'il confirmait. Par consequent,
le commerce des grumes n'est pas un droit que les
traites de 1760-1761 ont confere aux Mi'kmaq,
parce que 1'exploitation forestiere represente une
utilisation fondamentalement differente de celle
que les parties auraient envisagee.

Le droit de commercer et le droit d'acceder aux
ressources a cette fin doivent conserver un lien
reel avec l'utilisation traditionnelle des ressources
selon le mode de vie et 1'economie des Mi'kmaq
en 1760. Je conclus que la preuve appuie la conclu-
sion de la Juge en chef selon laquelle 1'exploitation
forestiere n'avait pas ete envisagee par les parties
et ne procedait pas de revolution logique des droits
conferes par le traite aux Mi'kmaq.

III. Titre aborigene

Le critere permettant d'etablir 1'existence d'un
titre aborigene enonce dans les motifs de la Juge
en chef n'exclue pas la possibilite que des peu-
pies semi-nomades puissent etablir 1'existence de
ce titre, mais it peut s'averer fondamentalement
incompatible avec un mode de vie nomade ou semi-
nomade. Ce critere pourrait bien equivaloir a un
refus d'admettre qu'un titre aborigene puisse avoir
ete cree par ces modes d'occupation ou d'utilisa-
tion nomades ou semi-nomades. Le mode de vie
nomade pourrait avoir donne naissance a certains
droits specifiques exerces A des endroits precis ou a
1 ' interieur de territoires identifiables, mais jamais a
un rapport avec le territoire lui-meme en 1'absence
d'une preuve d'utilisation intensive et reguliere du
territoire.

A mon avis, it faudrait recourir a des concep-
tions autochtones de territorialite, d'utilisation du
territoire et de propriete pour modifier et adapter
les notions traditionnelles de propriete en common
law afin d'elaborer une norme d'occupation qui
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common law approaches. Otherwise, we might be
implicitly accepting the position that aboriginal
peoples had no rights in land prior to the asser-
tion of Crown sovereignty because their views of
property or land use do not fit within Euro-centric
conceptions of property rights. See S. Hepburn,
"Feudal Tenure and Native Title: Revising an
Enduring Fiction" (2005), 27 Sydney L. Rev. 49.

It is very difficult to introduce aboriginal con-
ceptions of property and ownership into the modern
property law concepts of the civil law and common
law systems, according to which land is considered
to be a stock in trade of the economy. Aboriginal
title has been recognized by the common law
and is in part defined by the common law, but it
is grounded in aboriginal customary laws relating
to land. The interest is proprietary in nature and
is derived from inter-traditional notions of owner-
ship: "The idea is to reconcile indigenous and non-
indigenous legal traditions by paying attention to
the Aboriginal perspective on the meaning of the
right at stake" (J. Borrows, "Creating an Indigenous
Legal Community" (2005), 50 McGill L.J. 153, at
p. 173).

This Court has on many occasions explained
that aboriginal title is a sui generis interest in
land. A dimension of the sui generis aspect of
aboriginal title that is of particular relevance to
the issues on appeal is the source of such title.
As with all aboriginal rights protected by s. 35(1)
of the Constitution Act, 1982, aboriginal title
arises from the prior possession of land and the
prior social organization and distinctive cultures
of aboriginal peoples on that land (R. v. Van der
Peet, [1996] 2 S.C.R. 507, at para. 74, cited in
Delgamuukw v. British Columbia, [1997] 3 S.C.R.
1010, at para. 141). It originates from "the prior
occupation of Canada by aboriginal peoples"
and from "the relationship between common
law and pre-existing systems of aboriginal law"
(Delgamuukw, at para. 114). The need to reconcile
this prior occupation with the assertion of Crown

integre les perspectives autochtones et de common
law. Autrement, nous pourrions adhe rer implicite-
ment a la these selon laquelle les peuples autoch-
tones ne possedaient aucun droit sur le sol avant
1'affirmation de la souverainetes parce que leurs
notions de propriete; ou d'utilisation du territoire
ne correspondaient pas aux conceptions eurocen-
triques du droit de propriete. Voir S. Hepburn,

Feudal Tenure and Native Title : Revising an
Enduring Fiction > (2005), 27 Sydney L. Rev. 49.

II est tres difficile d'integrer les conceptions
autochtones en matiere de biens et de droit de pro-
priete aux concepts modernes du droit des biens
des regimes de droit civil et de common law,
ou la terre est consideree comme une monnaie
d'e change de 1'e conomie. Le titre aborigene a ester
reconnu par la common law et it tire en partie sa
definition de la common law, mais it repose sur
les Lois coutumieres autochtones relatives au ter-
ritoire. La nature de ce droit releve des notions
juridiques de la propriete derive;es A la fois des
traditions de droit autochtones et europeennes
[TRADUCTION] << [i]l s'agit de concilier les tra-
ditions juridiques indigenes et non indigenes en
tenant compte du point de vue autochtone sur le
sens du droit en jeu >> (J. Borrows, « Creating an
Indigenous Legal Community > (2005), 50 R.D.
McGill 153, p. 173).

maintes occasions, la Cour a explique que le
titre aborigene constitue un droit foncier sui gene-
ris. Une des dimensions du caractere sui generis
du titre aborigene qui revel un interet particu-
lier pour les questions soulevees dans le present
pourvoi est celle de son origine. Comme tous les
droits ancestraux proteges par le par. 35(1) de la
Loi constitutionnelle de 1982, le titre aborigene
descoule de la possession anterieure du territoire
et de 1'organisation sociale et des cultures distinc-
tives antdrieures du peuple autochtone habitant
ce territoire (R. c. Van der Peet, [1996] 2 R.C.S.
507, par. 74, cite dans Delgamuukw c. Colombie-
Britannique, [1997] 3 R.C.S. 1010, par. 141). Il
provient de < 1 'occupation anterieure du Canada
par les peuples autochtones >> et du << rapport entre
la common law et les regimes juridiques autoch-
tones preexistants >> (Delgamuukw, par. 114). La
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sovereignty was reinforced in Delgamuukw when
Lamer C.J. stated that common law aboriginal
title "cannot be completely explained by refer-
ence either to the common law rules of real prop-
erty or to the rules of property found in aboriginal
legal systems. As with other aboriginal rights, it
must be understood by reference to both common
law and aboriginal perspectives" (para. 112). The
Court must give equal consideration to the aborig-
inal and common law perspectives. An analysis
which seeks to reconcile aboriginal and European
perspectives may not draw a distinction between
nomadic and sedentary modes of use or of occu-
pation. Both modes would suffice to create the
connection between the land and the First Nations
which forms the core of aboriginal title.

The role of the aboriginal perspective cannot
be simply to help in the interpretation of aborig-
inal practices in order to assess whether they
conform to common law concepts of title. The
aboriginal perspective shapes the very concept of
aboriginal title. "Aboriginal law should not just
be received as evidence that Aboriginal peoples
did something in the past on a piece of land. It
is more than evidence: it is actually law. And so,
there should be some way to bring to the decision-
making process those laws that arise from the
standards of the indigenous people before the
court" (Borrows, at p. 173). In the Nova Scotia
Court of Appeal, Cromwell J.A. tried to reflect
on and develop the notion of occupation in order
to reconcile aboriginal and common law perspec-
tives on ownership: R. v. Marshall (2003), 218
N.S.R. (2d) 78, 2003 NSCA 105, at paras. 153-
56. He attempted to take the different patterns of
First Nations land use into consideration in order
to effect a legal transposition of the native per-
spective and experience into the structures of the
law of property. He stayed within the framework
of this part of the law while remaining faithful
to the tradition of flexibility of the common law,
which should allow it to bridge gaps between

necessite de concilier cette occupation ante-
rieure avec 1'affirmation de la souverainete de la
Couronne est confirmee dans Delgamuukw lors-
que le juge en chef Lamer affirme, a propos du
titre aborigene en common law, qu'<< it est impos-
sible d'expliquer entierement ses caracteristiques
en fonction soit des regles du droit des biens en
common law soit des regles relatives A la pro-
priete prsvues par les regimes juridiques autoch-
tones. Tout comme d'autres droits ancestraux, le
titre aborigene doit etre defini en tenant compte a
la fois de la common law et du point de vue des
autochtones > (par. 112). La Cour doit tenir ega-
lement compte de la common law et du point de
vue des autochtones. Une analyse visant a conci-
tier les perspectives autochtones et europeennes
ne peut distinguer entre les modes d'utilisation ou
d'occupation nomades et sedentaires. Ces deux
modes suffiraient a crier, entre le territoire et les
Premieres Nations, le lien qui est au cceur du titre
aborigene.

Le role du point de vue autochtone ne se
limite pas A faciliter 1'interpretation des pratiques
autochtones dans le but de determiner si celles-ci
sont compatibles avec les concepts de la common
law en matiere de titre. Le point de vue autoch-
tone faconne la notion meme du titre aborigene.
[TRADUCTION] < Le droit autochtone ne doit pas
etre simplement considers comme la preuve que
les peuples autochtones ont fait dans le passe
quelque chose sur un certain territoire. It s'agit
plus que d'une preuve : it s'agit veritablement de
droit. Ainsi, ii devrait y avoir une facon d'integrer
au processus decisionnel ces regles de droit qui
decoulent des normes invoquees par les peuples
autochtones devant le tribunal >> (Borrows, p. 173).
A cet egard, le juge Cromwell de la Cour d'appel
de la Nouvelle-Ecosse a examine la notion d'occu-
pation et 1'a precisee en vue de concilier le point
de vue autochtone et la common law en matiere
de droit de propriete : R. c. Marshall (2003), 218
N.S.R. (2d) 78, 2003 NSCA 105, par. 153-156. Il a
tents de tenir compte des differents modes d'uti-
lisation du territoire par les Premieres Nations
dans le but d'effectuer une transposition juridi-
que du point de vue et de 1'experience autochtones
dans les principes du droit des biens. Le juge est
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sharply distinct cultural perspectives on the rela-
tionship of different peoples with their land.

At common law, the physical fact of occupation
is proof of possession. This explains the common
law theory underlying the recognition of aborig-
inal title that is set out by the Chief Justice at para.
39: "an aboriginal group which occupied land at
the time of European sovereignty and never ceded
or otherwise lost its right to that land, continues to
enjoy title to it". If aboriginal title is a right derived
from the historical occupation and possession of
land by aboriginal peoples, then notions and prin-
ciples of ownership cannot be framed exclusively
by reference to common law concepts. The patterns
and nature of aboriginal occupation of land should
inform the standard necessary to prove aborig-
inal title. The common law notion that "physical
occupation is proof of possession" remains, but the
nature of the occupation is shaped by the aboriginal
perspective, which includes a history of nomadic
or semi-nomadic modes of occupation.

At the time of the assertion of British sover-
eignty, North America was not treated by the
Crown as res nullius. The jurisprudence of this
Court has recognized the factual and legal exist-
ence of aboriginal occupation prior to that time. In
Calder v. Attorney-General of British Columbia,
[1973] S.C.R. 313, Judson J. wrote that "when the
settlers came, the Indians were there, organized
in societies and occupying the land as their fore-
fathers had done for centuries" (p. 328). Hall J.,
dissenting, also found that indigenous legal tradi-
tions pre-existed the Crown's assertion of sover-
eignty, and he recognized the existence of concepts
of ownership that were "indigenous to their culture
and capable of articulation under the common law"
(p. 375).

reste a l'interieur du cadre de cette partie du droit,
tout en respectant la souplesse traditionnelle de la
common law qui permet a cette derniere de rap-
procher des perspectives culturelles fort distinctes
quant au rapport qu'entretiennent des peuples dif-
ferents avec leur territoire.

En common law, l'occupation physique fait
preuve de la possession. Cette notion explique la
theorie de common law sous-jacente A la reconnais-
sance du titre aborigene qu'a exposee la Juge en chef
au par. 39 : << un groupe autochtone qui occupait un
territoire au moment de 1'affirmation de la souverai-
nete europeenne et qui n'a jamais cede ou autrement
perdu son droit sur ce territoire continue de detenir
un titre sur celui-ci >>. Si le titre aborigene est un
droit issu de 1'occupation et de la possession histori-
ques du territoire par les peuples autochtones, alors
les notions et les principes du droit de propriete ne
peuvent etre elabores exclusivement a partir des
concepts de la common law. Les modes et la nature
de 1'occupation autochtone du territoire devraient
servir a definir la norme necessaire pour etablir
le titre aborigene. La notion de common law selon
laquelle < 1'occupation physique prouve la posses-
sion >> demeure, mais la nature de l'occupation se
definit en fonction d'un point de vue autochtone,
qui comprend une histoire de modes d'occupation
nomades ou semi-nomades.

Au moment de 1'affirmation de la souverainete
britannique, la Couronne ne considerait pas l'Ame-
rique du Nord comme res nullius. La jurisprudence
de la Cour a d'ailleurs reconnu ('existence factuelle
et juridique de 1'occupation autochtone anterieure
h 1'affirmation de la souverainete. Dans Calder c.
Procureur general de la Colombie-Britannique,
[1973] R.C.S. 313, le juge Judson a ecrit que < lors-
que les colons sont arrives, les Indiens etaient
deji 1a, ils etaient organises en societes et occu-
paient les terres comme leurs ancetres 1'avaient fait
depuis des siecles >> (p. 328). Le juge Hall, dissi-
dent, a aussi conclu que les traditions juridiques
aborigenes existaient avant 1'affirmation de la sou-
verainete par la Couronne et a reconnu ('existence
de notions aborigenes de propriete << propres a leur
culture, et pouvant etre enoncees en termes de
common law >> (p. 375).
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133The Royal Proclamation of 1763 is evidence
of British recognition of aboriginal modes of
possession of the land. As La Forest J. noted in
Delgamuukw, the huge tracts of lands that were
reserved for aboriginal groups were not limited to
villages or permanent settlements (para. 200). In a
similar vein, the Robinson Treaties, the Numbered
Treaties, and the entire treaty system did not for-
mally acknowledge the existence of aboriginal title,
but nonetheless evince the Crown's recognition
that aboriginal peoples possessed certain rights
in the land even if many of them were nomadic
at the time. The Crown's claim to sovereignty did
not affect aboriginal rights of occupancy and pos-
session. In Mitchell v. M.N.R., [2001] 1 S.C.R.
911, 2001 SCC 33, McLachlin C.J., writing for the
majority, wrote:

Accordingly, European settlement did not termin-
ate the interests of aboriginal peoples arising from
their historical occupation and use of the land. To the
contrary, aboriginal interests and customary laws were
presumed to survive the assertion of sovereignty, and
were absorbed into the common law as rights, unless (1)
they were incompatible with the Crown's assertion of
sovereignty, (2) they were surrendered voluntarily via
the treaty process, or (3) the government extinguished
them: see B. Slattery, "Understanding Aboriginal
Rights" (1987), 66 Can. Bar Rev. 727. [para. 10]

Nomadic peoples and their modes of occupancy
of land cannot be ignored when defining the concept
of aboriginal title to land in Canada. "The natural
and inevitable consequence of rejecting enlarged
terra nullius was not just recognition of indigen-
ous occupants, but also acceptance of the validity
of their prior possession and title" (Hepburn, at p.
79). To ignore their particular relationship to the
land is to adopt the view that prior to the asser-
tion of Crown sovereignty Canada was not occu-
pied. Such an approach is clearly unacceptable
and incongruent with the Crown's recognition that
aboriginal peoples were in possession of the land
when the Crown asserted sovereignty. Aboriginal
title reflects this fact of prior use and occupation of

La Proclamation royale de 1763 atteste la
reconnaissance par les Britanniques des modes
autochtones de possession du territoire. Comme
le signale le juge La Forest dans Delgamuukw, les
vastes dtendues de territoire rdservees pour 1'usage
des groupes autochtones n'etaient pas limitees
aux villages ou aux dtablissements permanents
(par. 200). De meme, les traitds Robinson, les trai-
tes numerotes, de meme que l'ensemble du sys-
teme des traitds n'ont pas reconnu officiellement
('existence du titre aborigene, mais tdmoignent
ndanmoins de la reconnaissance par la Couronne
de 1'existence de certains droits fonciers posse-
des par les peuples autochtones, meme si, a repo-
que, bon nombre de ces peuples dtaient nomades.
L'affirmation de la souverainete par la Couronne
n'a pas porte atteinte aux droits d'occupation et
de possession des Autochtones. Dans Mitchell
c. M.R.N., [2001] 1 R.C.S. 911, 2001 CSC 33, la
juge en chef McLachlin, s'exprimant au nom de la
majoritd, a ecrit ce qui suit :

En consequence, 1'etablissement des Europeens n'a
pas mis fin aux interets des peuples autochtones qui
decoulaient de leur occupation et de leur utilisation his-
toriques du territoire. Au contraire, les interets et Ies
lois coutumieres autochtones dtaient presumes survivre

l'affirmation de souverainete, et ont etd incorpores
dans la common law en tant que droits, sauf si : (1) ils
etaient incompatibles avec l'affirmation de la souverai-
nete de la Couronne; (2) ils avaient ete cedes volontaire-
ment par traite; ou (3) le gouvernement les avait eteints :
voir B. Slattery, < Understanding Aboriginal Rights
(1987), 66 R. du B. can. 727. [par. 10]

On ne saurait faire abstraction des peuples
nomades et de leurs modes d'occupation du terri-
toire lorsqu'il s'agit de ddfinir la notion de titre abo-
rigdne sur un territoire au Canada. [TRADUCTION]

La consequence naturelle et inevitable du rejet
de cette vaste terra nullius ne reside pas simple-
ment dans la reconnaissance de ses occupants
autochtones, mais egalement dans 1'acceptation
de la validite de leur possession et de leur titre
anterieurs > (Hepburn, p. 79). Le defaut de prise
en compte de leur rapport particulier avec le terri-
toire revient a adopter la thdorie voulant qu'avant
1'affirmation de la souverainete de la Couronne, le
Canada n'etait pas occupd. Cette facon de voir est
manifestement inacceptable et inconciliable avec
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the land together with the relationship of aborig-
inal peoples to the land and the customary laws of
ownership. This aboriginal interest in the land is a
burden on the Crown's underlying title.

This qualification or burden on the Crown's title
has been characterized as a usufructuary right.
The concept of a community usufruct over land
was first discussed by this Court in St. Catharines
Milling and Lumber Co. v. The Queen (1887), 13
S.C.R. 577. Ritchie C.J. used this concept as an
analogy to explain the relationship between Crown
and aboriginal interests in the land. The usufruct
concept is useful because it is premised on a right
of property that is divided between an owner and
a usufructuary. A usufructuary title to all unsur-
rendered lands is understood to protect aboriginal
peoples in the absolute use and enjoyment of their
lands.

If this form of dominium utile is recognized as
belonging to aboriginal peoples and the dominium
directum is considered to be in the Crown, then it
seems to follow that the test for proof of aboriginal
title cannot simply reflect common law concepts
of property and ownership. The nature and pat-
terns of land use that are capable of giving rise to
a claim for title are not uniform and are potentially
as diverse as the aboriginal peoples that possessed
the land prior to the assertion of Crown sover-
eignty. The fact that a tract of land was used for
hunting instead of agriculture does not mean that
the group did not possess the land in such a way as
to acquire aboriginal title. Taking into account the
aboriginal perspective on the occupation of land
means that physical occupation as understood by
the modern common law is not the governing cri-
terion. The group's relationship with the land is
paramount. To impose rigid concepts and criteria
is to ignore aboriginal social and cultural practices
that may reflect the significance of the land to the

le fait que la Couronne a reconnu que les peuples
autochtones possedaient le territoire au moment de
]'affirmation de la souverainete par la Couronne.
Le titre aborigene temoigne de cette utilisation et
de cette occupation anterieures des territoires par
les Autochtones, de leur rapport avec les territoi-
res et de leurs lois coutumie res en matiere de droit
de propriete. L' interet autochtone dans le territoire
greve le titre sous-jacent de la Couronne.

Cette reserve ou charge grevant le titre de la
Couronne a ete qualifiee d'usufruit. La notion
d'un usufruit detenu par une collectivite sur un
territoire a ete employee pour la premiere fois
par cette Cour dans St. Catharines Milling and
Lumber Co. c. The Queen (1887), 13 R.C.S. 577.
Le juge en chef Ritchie a eu recours a cette analo-
gie pour expliquer le rapport entre les interets de
la Couronne et ceux des Autochtones dans le ter-
ritoire. La notion d'usufruit est utile en ce qu'elle
s'appuie sur un demembrement du droit de pro-
priete entre un proprietaire et un usufruitier. Un
titre usufructuaire sur toutes les terres non cedees
est considers comme une protection de ]'utilisation
et de la jouissance absolue de leur territoire par Ies
peuples autochtones.

S'il est reconnu que cette forme de dominium
utile appartient aux peuples autochtones et que
le dominium directum releve de la Couronne, it
semble donc normal d'inferer que le crite re per-
mettant d'etablir le titre aborigene ne peut simple-
ment refleter les notions de la common law relati-
ves au droit des biens et de la propriete. La nature
et le mode d'utilisation du territoire qui pourront
eventuellement fonder une revendication de titre
varieront, et sont peut-etre aussi differents que
les peuples autochtones qui possedaient le terri-
toire anterieurement a l'affirmation de la souverai-
nete. Le fait qu'un secteur du territoire etait uti-
lise pour la chasse plutot que pour ]'agriculture ne
signifie pas que le groupe ne possedait pas le ter-
ritoire d'une fawn qui lui permette d'acquerir un
titre aborigene. Prendre en compte le point de vue
autochtone sur ]'occupation du territoire signifie
que ]'occupation physique, telle que la concoit la
common law moderne, ne represente pas le critere
determinant. Le rapport qu'entretient le groupe
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group seeking title. The mere fact that the group
travelled within its territory and did not cultivate
the land should not take away from its title claim.

The standard of proof required to ground a claim
must therefore reflect the patterns of occupation
of the land prior to the assertion of British sover-
eignty. If the presence of an aboriginal group on
the land at the time of the assertion of sovereignty
is the source of aboriginal title and the explanation
for the burden on the Crown's underlying title, then
pre-sovereignty patterns of use are highly relevant
to the issue of occupation.

As explained above, the common law principle
that "occupation is proof of possession in law" sup-
ports the proposition that the claimant must dem-
onstrate physical occupation of the land claimed.
In the context of aboriginal title claims, the phys-
ical fact of sedentary and continuous occupation is
only one of the sources of title. According to Lamer
C.J. in Delgamuukw, aboriginal title affords legal
protection to historical patterns of occupation in
recognition of the importance of the relationship
of an aboriginal community to its land (para. 126).
At paragraph 128 he explained that

one of the critical elements in the determination of
whether a particular aboriginal group has aboriginal
title to certain lands is the matter of the occupancy of
those lands. Occupancy is determined by reference to
the activities that have taken place on the land and the
uses to which the land has been put by the particular
group. If lands are so occupied, there will exist a special
bond between the group and the land in question such
that the land will be part of the definition of the group's
distinctive culture.

This point was reinforced in the reasons of
La Forest J.:

avec le territoire prevaut. L'imposition de concepts
et de criteres rigides equivaut a passer outre aux
pratiques sociales et culturelles autochtones qui
peuvent temoigner de 1'importance du territoire
pour le groupe revendiquant le titre. Le simple
fait que le groupe s'est deplace a 1'interieur de son
territoire et n'a pas cultive la terre ne devrait rien
en lever a sa revendication de titre.

La norme de preuve requise pour fonder une
revendication doit donc refleter les modes d'oc-
cupation du territoire anterieurs a 1'affirmation de
la souverainete britannique. Si la presence d'un
groupe autochtone sur le territoire au moment de
1'affirmation de la souverainete est a 1'origine du
titre aborigene et explique pourquoi le titre sous-
jacent de la Couronne est greve, alors les modes
d'utilisation anterieurs a 1'affirmation de la souve-
rainete deviennent fort pertinents a la question de
1 'occupation.

Comme je explique, le principe de la
common law voulant que l'a occupation fait preuve
de la possession en droit » permet d'affirmer que
le demandeur doit demontrer l'occupation physi-
que du territoire revendique. Dans le contexte des
revendications relatives au titre aborigene, le fait
physique de la sedentarite et de 1'occupation conti-
nue n'est que rune des sources du titre. Selon le
juge en chef Lamer dans Delgamuukw, le titre abo-
rigene accorde une protection juridique aux modes
historiques d'occupation en reconnaissance de
l'importance du rapport qu'une collectivite autoch-
tone entretient avec ses terres (par. 126). Au para-
graphe 128, il explique ce qui suit :

... l'un des elements fondamentaux qui permettent de
determiner si un groupe autochtone donne possede un
titre aborigene sur certaines terres est la question de
1'occupation de celles-ci. L'occupation est definie en
fonction des activites qui ont ete exercees sur les terres
et des utilisations qui ont ete faites de celles-ci par le
groupe en question. Si des terres font 1'objet d'une telle
occupation, il existera entre ce groupe et les terres visees
un lien special tel que les terres feront partie integrante
de la definition de la culture distinctive du groupe.

L'analyse de la question a ete elaboree davantage
dans les motifs du juge La Forest :
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As already mentioned, when dealing with a claim of
"aboriginal title", the court will focus on the occupation
and use of the land as part of the aboriginal society's
traditional way of life. In pragmatic terms, this means
looking at the manner in which the society used the
land to live, namely to establish villages, to work, to get
to work, to hunt, to travel to hunting grounds, to fish,
to get to fishing pools, to conduct religious rites, etc.
[Emphasis deleted; para. 194.]

Later in his reasons, La Forest J. stated:

As already suggested, aboriginal occupancy refers not
only to the presence of aboriginal peoples in villages or
permanently settled areas. Rather, the use of adjacent
lands and even remote territories to pursue a traditional
mode of life is also related to the notion of occupancy.
Viewed in this light, occupancy is part of aboriginal
culture . . . . [para. 199]

If the aboriginal perspective is to be taken into
account by a court, then the occupancy require-
ment cannot be equated to the common law notion
of possession amounting to a fee simple. On the
contrary, proof of aboriginal title relates to the
manner in which the aboriginal group used and
occupied the land prior to the assertion of Crown
sovereignty.

The aboriginal perspective on the occupation of
their land can also be gleaned in part, but not exclu-
sively, from pre-sovereignty systems of aboriginal
law. The relevant laws consisted of elements of
the practices, customs and traditions of aboriginal
peoples and might include a land tenure system or
laws governing land use.

In Delgamuukw, Lamer C.J. acknowledged
having stated in R. v. Adams, [1996] 3 S.C.R. 101,
that a claim to title is made out when a group can
demonstrate "that their connection with the piece
of land . . . was of a central significance to their
distinctive culture" (Adams, at para. 26). He con-
cluded that this requirement, while remaining a

Comme it a ete mentionne plus tot, le tribunal qui
examine la revendication d'un « titre aborigene » se
demande principalement si 1'occupation et 1'utilisation
des terres visees faisaient partie du mode de vie tradi-
tionnel de la societe autochtone concernee. En pratique,
cela veut dire qu'il doit se demander de quelle maniere
Ies membres de la societe utilisaient les terres visees
pour vivre, c'est-a-dire pour y etablir des villages, pour
y travailler, pour se rendre a leur travail, pour y chas-
ser, pour se rendre a leurs territoires de chasse, pour
y Ocher, pour se rendre a leurs sites de Oche, pour y
accomplir des ceremonies religieuses et pour d'autres
fins. [Soulignements omis; par. 194.]

Et plus loin, it a affirme ce qui suit :

Comme it a ete suggere plus tot, la notion d'occupation
d'un territoire par des autochtones ne s'entend pas seu-
lement de la presence de peuples autochtones dans des
villages ou des etablissements permanents. Est egale-
ment visee par cette notion 1'utilisation de terres adja-
centes et meme de territoires eloignes dans le cadre d'un
mode de vie traditionnel. Vue sous cet angle, 1'occu-
pation constitue un aspect de la culture autochtone .. .
[par. 199]

Si un tribunal doit prendre en compte le point
de vue autochtone, alors it ne doit pas confondre
1 'exigence d 'occupation avec une notion de pos-
session en common law identifiee a un fief simple.
Au contraire, la preuve du titre aborigene est liee
a la maniere dont le groupe autochtone a utilise et
occupe le territoire avant 1'affirmation de la sou-
verainete.

Le point de vue des Autochtones concernant
1'occupation de leur territoire peut aussi etre
degage, en partie mais pas exciusivement, des regi-
mes juridiques autochtones qui existaient avant
1'affirmation de la souverainete. Les regles de droit
pertinentes sont des elements des coutumes, prati-
ques et traditions des peuples autochtones et elles
pourraient inclure un regime de tenure fonciere ou
des regles regissant 1'utilisation des terres.

Dans Delgamuukw, le juge en chef Lamer
a reconnu avoir dit dans R. c. Adams, [1996] 3
R.C.S. 101, que le bien-fonde de la revendication
d'un titre est etabli lorsqu'un groupe peut demon-
trer « que le rapport qu ' il entretient avec le terri-
toire [...] avait, pour sa culture distinctive, une
importance fondamentale » (Adams, par. 26). II
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crucial part of the test for aboriginal rights gener-
ally, is subsumed by the requirement of occupancy
in the test for aboriginal title. This demonstrates
that anyone considering the degree of occupation
sufficient to establish title must be mindful that
aboriginal title is ultimately premised upon the
notion that the specific land or territory at issue
was of central significance to the aboriginal group's
culture. Occupation should therefore be proved by
evidence not of regular and intensive use of the
land but of the traditions and culture of the group
that connect it with the land. Thus, intensity of use
is related not only to common law notions of pos-
session but also to the aboriginal perspective.

The record in the courts below lacks the evi-
dentiary foundation necessary to make legal find-
ings on the issue of aboriginal title in respect of the
cutting sites in Nova Scotia and New Brunswick
and, as a result, the respondents in these cases have
failed to sufficiently establish their title claim. In
the circumstances, I do not wish to suggest that
this decision represents a final determination of
the issue of aboriginal title rights in Nova Scotia or
New Brunswick. A final determination should be
made only where there is an adequate evidentiary
foundation that fully examines the relevant legal
and historical record. The evidentiary problems
may reflect the particular way in which these con-
stitutional issues were brought before the courts.

IV. Summary Conviction Proceedings

Although many of the aboriginal rights cases
that have made their way to this Court began by
way of summary conviction proceedings, it is clear
to me that we should re-think the appropriateness
of litigating aboriginal treaty, rights and title issues
in the context of criminal trials. The issues that
are determined in the context of these cases have
little to do with the criminality of the accused's

a conclu que cette exigence, bien qu'elle demeure
un aspect fondamental du critere de determination
de 1'existence des droits ancestraux en general, est
subsumee par 1'exigence d'occupation que prevoit
le critere relatif au titre aborigene. Cela demon-
tre que, dans l'examen du degre d'occupation suffi-
sant pour etablir 1'existence d'un titre, il faut tenir
compte du fait que le titre aborigene repose en
definitive sur 1'idee que la terre ou le territoire en
cause avait, pour la culture du groupe autochtone,
une importance fondamentale. La preuve de l'oc-
cupation devrait donc titre etablie, non pas par une
preuve d'utilisation intensive et reguliere du terri-
toire, mais a 1'aide des elements des traditions et
de la culture du groupe qui le relient a la terre. De
cette facon, 1'intensite de l'utilisation est liee non
seulement aux notions de possession en common
law, mais aussi au point de vue autochtone.

Le dossier presente aux juridictions inferieu-
res n'offre pas le fondement probatoire necessaire
pour tirer des conclusions de droit sur la question
du titre aborigene A regard des sites de coupe situes
en Nouvelle-Ecosse et au Nouveau-Brunswick et de
ce fait, les intimes aux presents pourvois n'ont pas
reussi a etablir de maniere suffisante le bien-fonde
de leur revendication de titre. Dans les circons-
tances, je ne veux pas laisser entendre que cette
decision tranche de facon definitive la question
des droits au titre aborigene en Nouvelle-$cosse
ou au Nouveau-Brunswick. Une decision definitive
ne devrait titre prise que s'il existe un fondement
probatoire adequat qui traite pleinement le dossier
aux points de vue juridique et historique. Les pro-
blemes de preuve peuvent titre le reflet de la voie
particuliere empruntee pour saisir les tribunaux de
ces questions constitutionnelles.

IV. Procedures sommaires

Bien qu'un grand nombre des affaires de droits
ancestraux qui se sont retrouvees devant cette
Cour aient ad' introduites par voie de procedures
sommaires, il me parait evident que nous devrions
reconsiderer 1'opportunite de debattre les ques-
tions de traite autochtone, de droits ancestraux et
de titre aborigene dans le contexte de proces crimi-
nels. Les questions sur lesquelles it est statue dans
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conduct; rather, the claims would properly be the
subject of civil actions for declarations. Procedural
and evidentiary difficulties inherent in adjudicat-
ing aboriginal claims arise not only out of the rules
of evidence, the interpretation of evidence and the
impact of the relevant evidentiary burdens, but also
out of the scope of appellate review of the trial
judge's findings of fact. These claims may also
impact on the competing rights and interests of a
number of parties who may have a right to be heard
at all stages of the process. In addition, special dif-
ficulties come up when dealing with broad title and
treaty rights claims that involve geographic areas
extending beyond the specific sites relating to the
criminal charges.

There is little doubt that the legal issues to be
determined in the context of aboriginal rights
claims are much larger than the criminal charge
itself and that the criminal process is inadequate
and inappropriate for dealing with such claims. I
note that in the New Brunswick Court of Appeal,
Robertson J.A. raised a number of concerns to sup-
port his view that summary conviction proceed-
ings are not conducive to adjudicating fairly on
claims of aboriginal title: R. v. Bernard (2003), 262
N.B.R. (2d) 1, 2003 NBCA 55, at paras. 450-60.
See also Daigle J.A. 's reasons, at para. 210.

The question of aboriginal title and access to
resources in New Brunswick and Nova Scotia is a
complex issue that is of great importance to all the
residents and communities of the provinces. The
determination of these issues deserves careful con-
sideration, and all interested parties should have
the opportunity to participate in any litigation or
negotiations. Accordingly, when issues of aborig-
inal title or other aboriginal rights claims arise
in the context of summary conviction proceed-
ings, it may be most beneficial to all concerned to

le cadre de ces affaires ont bien peu a voir avec la
conduite criminelle de 1'accuse; it s'agit plutot de
revendications qu'il conviendrait de traiter dans le
cadre d'actions declaratoires de nature civile. Les
problemes de procedure et de preuve inherents a
1'examen des revendications autochtones decou lent
non seulement des regles de preuve, de 1'interpre-
tation de la preuve et des consequences des char-
ges de presentation de la preuve qui s 'appliquent,
mais egalement de la portee de ('examen, en appel,
des conclusions de fait tirees par le juge du proces.
Ces revendications peuvent egalement influer sur
les droits et les interets concurrents d'un certain
nombre de tiers qui pourraient avoir le droit d'etre
entendus a toutes les etapes du processus. En outre,
des difficultes particulieres surgissent s'il s'agit de
statuer sur des revendications generales portant
sur des droits relatifs a un titre ou issus d'un traite,
lorsque ces revendications visent des zones geo-
graphiques qui ne se limitent pas aux Iieux speci-
fiques aux accusations criminelles.

II fait peu de doute que les questions de droit
trancher dans le cadre des revendications de

droits ancestraux sont beaucoup plus vastes que
1'accusation criminelle elle-meme, et que le pro-
cessus penal n'est ni adequat ni approprie pour
1'examen de ces revendications. Je signale que le
juge Robertson de la Cour d'appel du Nouveau-
Brunswick a souleve un certain nombre de preoc-
cupations pour appuyer son opinion selon laquelle
les procedures sommaires ne favorisent pas le pro-
nonce de decisions equitables en matiere de reven-
dications de titre aborigene : R. c. Bernard (2003),
262 R.N.-B. (2e) 1, 2003 NBCA 55, par. 450-460.
Voir aussi les motifs du juge Daigle, par. 210.

La question du titre aborigene et de 1 'acces aux
ressources au Nouveau-Brunswick et en Nouvelle-
Ecosse constitue un probleme complexe d 'une
grande importance pour ( 'ensemble des residents
et des collectivites de ces provinces. Le sort de
ces questions merite que l 'on procede a un examen
minutieux et tous les interesses devraient pouvoir
participer au debat ou aux negociations. Ainsi,
lorsque des questions de titre aborigene ou d'autres
revendications de droits ancestraux sont soule-
vees dans le cadre de procedures sommaires, it
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seek a temporary stay of the charges so that the
aboriginal claim can be properly litigated in the
civil courts. Once the aboriginal rights claim to the
area in question is settled, the Crown could decide
whether or not to proceed with the criminal char-
ges.

V. Disposition

For these reasons, I would concur with my col-
league, allow the appeals, dismiss the cross-appeal
in Marshall and restore the convictions.

APPENDIX

Royal Proclamation of 1763

Whereas We have taken into Our Royal Consideration
the extensive and valuable Acquisitions in America,
secured to our Crown by the late Definitive Treaty of
Peace, concluded at Paris, the 10th Day of February last;
and being desirous that all Our loving Subjects, as well
of our Kingdom as of our Colonies in America, may
avail themselves with all convenient Speed, of the great
Benefits and Advantages which must accrue therefrom
to their Commerce, Manufactures, and Navigation, We
have thought fit, with the Advice of our Privy Council,
to issue this our Royal Proclamation, hereby to publish
and declare to all our loving Subjects, that we have,
with the Advice of our Said Privy Council, granted our
Letters Patent, under our Great Seal of Great Britain,
to erect, within the Countries and Islands ceded and
confirmed to Us by the said Treaty, Four distinct and
separate Governments, styled and called by the names
of Quebec, East Florida, West Florida and Grenada,
and limited and bounded as follows, viz.

pourrait etre plus avantageux, pour toutes les per-
sonnes concernees, de demander la suspension
temporaire des accusations afin de permettre que
la revendication autochtone soft regulierement
debattue devant les tribunaux civils. Une foil tran-
chee la revendication des droits ancestraux sur la
region en cause, le ministere public pourrait alors
decider de I'opportunite de poursuivre les accusa-
tions criminelles.

V. Dispositif

Pour ces motifs, je suis d'avis de souscrire au
dispositif propose par ma collegue, d'accueillir
les pourvois, de rejeter le pourvoi incident dans
Marshall et de retablir les declarations de culpabi-
lite.

ANNEXE

Proclamation royale de 1763

Attendu que Nous avons accorde Notre conside-
ration royale aux riches et considerables acquisitions
d'Amerique assurees A Notre couronne par le dernier
traite de paix definitif, conclu a Paris, le 10 fevrier der-
nier et desirant faire beneficier avec tout 1'empresse-
ment desirable Nos sujets bien-aimes, aussi bien ceux
du royaume que ceux de Nos colonies en Amerique,
des grands profits et avantages qu'ils peuvent en retirer
pour le commerce, les manufactures et la navigation,
Nous avons cru opportun, de 1'avis de Notre Conseil
prive, de publier Notre presente proclamation royale
pour annoncer et declarer a tous Nos sujets bien-
aimes que Nous avions, de 1'avis de Notre-dit Conseil
prive, par Nos lettres patentes sous le grand sceau de
la Grande-Bretagne, etabli dans les contrees et les Iles
qui Nous ont ete cedees et assurees par ledit traite,
quatre gouvernements separes et distincts, savoir :
ceux de Quebec, de la Floride Orientale, de la Floride
Occidentale et de Grenade, dont les bornes sont don-
nees ci-apres.
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We have also, with the advice of our Privy Council,
thought fit to annex the Islands of St. John's, and Cape
Breton, or Isle Royale, with the lesser Islands adjacent
thereto, to our Government of Nova Scotia.

Nous avons aussi, de 1'avis de Notre Conseil prive,
cru opportun d'annexer Pile Saint-Jean et file du Cap-
Breton ou ile Royale, ainsi que les Iles de moindre
dimension situees dans leurs environs, au gouverne-
ment de la Nouvelle-Ecosse.
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And whereas it is just and reasonable, and essential
to our Interest, and the Security of our Colonies, that the
several Nations or Tribes of Indians with whom We are
connected, and who live under our Protection, should
not be molested or disturbed in the Possession of such
Parts of Our Dominions and Territories as, not having
been ceded to or purchased by Us, are reserved to them,
or any of them, as their Hunting Grounds. - We do
therefore, with the Advice of our Privy Council, declare
it to be our Royal Will and Pleasure, that no Governor or
Commander in Chief in any of our Colonies of Quebec,
East Florida, or West Florida, do presume, upon any
Pretence whatever, to grant Warrants of Survey, or pass
any Patents for Lands beyond the Bounds of their respec-
tive Governments, as described in their Commissions;
as also, that no Governor or Commander in Chief in any
of our other Colonies or Plantations in America do pre-
sume for the present, and until our further Pleasure be
known, to grant Warrants of Survey, or pass Patents for
any Lands beyond the Heads or Sources of any of the
Rivers which fall into the Atlantic Ocean from the West
and North West, or upon any Lands whatever, which, not
having been ceded to or purchased by Us as aforesaid,
are reserved to the said Indians, or any of them.

And We do further declare it to be Our Royal Will
and Pleasure, for the present as aforesaid, to reserve
under our Sovereignty, Protection, and Dominion, for
the use of the said Indians, all the Lands and Territories
not included within the Limits of Our said Three new
Governments, or within the Limits of the Territory
granted to the Hudson's Bay Company, as also all the
Lands and Territories lying to the Westward of the
Sources of the Rivers which fall into the Sea from the
West and North West as aforesaid.

And We do hereby strictly forbid, on Pain of our
Displeasure, all our loving Subjects from making any
Purchases or Settlements whatever, or taking Possession
of any of the Lands above reserved, without our espe-
cial leave and Licence for that Purpose first obtained.

And, We do further strictly enjoin and require all
Persons whatever who have either wilfully or inadver-
tently seated themselves upon any Lands within the
Countries above described, or upon any other Lands
which, not having been ceded to or purchased by Us,
are still reserved to the said Indians as aforesaid, forth-
with to remove themselves from such Settlements.

Attendu qu'il est juste, raisonnable et essentiel
pour Notre interet et la securite de Nos colonies de
prendre des mesures pour assurer aux nations ou tribus
sauvages qui sont en relations avec Nous et qui vivent
sous Notre protection, la possession entiere et paisible
des parties de Nos possessions et territoires qui ont ete
ni concedees ni achetees et ont ete reservees pour ces
tribus ou quelques-unes d'entre elles comme territoires
de chasse, Nous declarons par consequent de 1'avis de
Notre Conseil prive, que c'est Notre volonte et Notre
plaisir et nous enjoignons A tout gouverneur et A tout
commandant en chef de Nos colonies de Quebec, de
la Floride Orientale et de la Floride Occidentale, de
n'accorder sous aucun pretexte des permis d'arpentage
ni aucun titre de propriete sur Ies terres situees au-
dela des limites de leur gouvernement respectif,
conformement a la delimitation contenue clans leur
commission. Nous enjoignons pour la meme raison a
tout gouverneur et a tout commandant en chef de toutes
Nos autres colonies ou de Nos autres plantations en
Amerique, de n'accorder presentement et jusqu'a ce que
Nous ayons fait connaitre Nos intentions futures, aucun
permis d'arpentage ni aucun titre de propriete sur les
terres situees au-deb. de la fete ou source de toutes les
rivieres qui vont de l'ouest et du nord-ouest se jeter dans
1'ocean Atlantique ni sur celles qui ont ete ni cedees
ni achetees par Nous, tel que susmentionne, et ont ete
reservees pour les tribus sauvages susdites ou quelques-
unes d'entre elles.

Nous declarons de plus que c'est Notre plaisir royal
ainsi que Notre volonte de reserver pour le present, sous
Notre souverainete, Notre protection et Notre autorite,
pour l'usage desdits sauvages, toutes les terres et tous
les territoires non compris dans les limites de Nos trois
gouvernements ni dans les limites du territoire concede
A la Compagnie de la baie d'Hudson, ainsi que toutes les
terres et tous les territoires situes a l'ouest des sources
des rivieres qui de 1'ouest et du nord-ouest vont se jeter
dans la mer.

Nous defendons aussi strictement par la presente a
tous Nos sujets, sous peine de s'attirer Notre deplaisir,
d'acheter ou posseder aucune terre ci-dessus reservee,
ou d'y former aucun etablissement, sans avoir au prea-
lable obtenu Notre permission speciale et une licence a
ce sujet.

Et Nous enjoignons et ordonnons strictement a tous
ceux qui en connaissance de cause ou par inadvertance,
se sont etablis sur des terres situees dans les limites des
contrees decrites ci-dessus ou sur toute autre terre qui
n'ayant pas ete cedee ou achetee par Nous se trouve
egalement reservee pour lesdits sauvages, de quitter
immediatement leurs etablissements.
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And whereas great Frauds and Abuses have been
committed in purchasing Lands of the Indians, to
the great Prejudice of our Interests, and to the great
Dissatisfaction of the said Indians; In order, therefore,
to prevent such Irregularities for the future, and to the
end that the Indians may be convinced of our Justice
and determined Resolution to remove all reasonable
Cause of Discontent, We do, with the Advice of our
Privy Council strictly enjoin and require, that no pri-
vate Person do presume to make any purchase from the
said Indians of any Lands reserved to the said Indians,
within those parts of our Colonies where, We have
thought proper to allow Settlement; but that, if at any
Time any of the Said Indians should be inclined to dis-
pose of the said Lands, the same shall be Purchased
only for Us, in our Name, at some public Meeting
or Assembly of the said Indians, to be held for that
Purpose by the Governor or Commander in Chief of our
Colony respectively within which they shall lie; and in
case they shall lie within the limits of any Proprietary
Government, they shall be purchased only for the Use
and in the name of such Proprietaries, conformable to
such Directions and Instructions as We or they shall
think proper to give for that Purpose; And we do, by
the Advice of our Privy Council, declare and enjoin,
that the Trade with the said Indians shall be free and
open to all our Subjects whatever, provided that every
Person who may incline to Trade with the said Indians
do take out a Licence for carrying on such Trade from
the Governor or Commander in Chief of any of our
Colonies respectively where such Person shall reside,
and also give Security to observe such Regulations as
We shall at any Time think fit, by ourselves or by our
Commissaries to be appointed for this Purpose, to direct
and appoint for the Benefit of the said Trade:

And we do hereby authorize, enjoin, and require
the Governors and Commanders in Chief of all our
Colonies respectively, as well those under Our immedi-
ate Government as those under the Government and
Direction of Proprietaries, to grant such Licences
without Fee or Reward, taking especial Care to insert
therein a Condition, that such Licence shall be void, and
the Security forfeited in case the Person to whom the
same is granted shall refuse or neglect to observe such
Regulations as We shall think proper to prescribe as
aforesaid.

And we do further expressly enjoin and require all
Officers whatever, as well Military as those Employed
in the Management and Direction of Indian Affairs,
within the Territories reserved as aforesaid for the
use of the said Indians, to seize and apprehend all
Persons whatever, who standing charged with Treason,
Misprisions of Treason, Murders, or other Felonies or

Attendu qu'il s'est commis des fraudes et des abus
dans les achats de terres des sauvages au prejudice de
Nos interets et au grand mecontentement de ces der-
niers, et afin d'empecher qu'il ne se commette de telles
irregularftes 1'avenir et de convaincre les sauvages de
Notre esprit de justice et de Notre resolution bien arre-
tee de faire disparaitre tout sujet de mecontentement,
Nous declarons de l'avis de Notre Conseil prive, qu'il
est strictement defendu a qui que ce soit d'acheter aux
sauvages des terres qui leur sont reservees dans les par-
ties de Nos colonies, oh Nous avons cru a propos de
permettre des etablissements; cependant si quelques-
uns des sauvages, un jour ou 1'autre, devenaient enclins
a se departir desdites terres, elles ne pourront etre
achetees que pour Nous, en Notre nom, a une reunion
publique ou a une assemblee des sauvages qui devra
etre convoquee a cette fin par le gouverneur ou le com-
mandant en chef de la colonie, dans laquelle elles se
trouvent situees; en outre, si ces terres sont situees dans
les limites de territoires administres par leurs proprie-
taires, elles ne seront alors achetees que pour 1'usage
et au nom des proprietaires, conformement aux direc-
tions et aux instructions que Nous croirons ou qu'ils
croiront ii propos de donner a ce sujet; de plus Nous
declarons et signifions de 1'avis de Notre Conseil prive
que Nous accordons a tous Nos sujets le privilege de
commerce ouvert et libre, a condition que tous ceux
qui auront l'intention de commercer avec lesdits sauva-
ges se munissent de licence a cette fin, du gouverneur
ou du commandant en chef de celle de Nos colonies
dans laquelle ils resident, et qu'ils fournissent des
garanties d'observer les reglements que Nous croirons
en tout temps, A propos d'imposer Nous-meme ou par
l'intermediaire de Nos commissaires nommes a cette
fin, en vue d'assurer le progres dudit commerce.

Nous autorisons par la presente les gouverneurs et
les commandants en chef de toutes Nos colonies res-
pectivement, aussi bien ceux qui relevent de Notre auto-
rite immediate que ceux qui relevent de 1'autorite et de
la direction des proprietaires, d'accorder ces licences
gratuitement sans omettre d'y inserer une condition par
laquelle toute licence sera declaree nulle et la protection
qu'elle conferera enlevee, si le porteur refuse ou neglige
d'observer les reglements que Nous croirons 3 propos
de prescrire. Et de plus Nous ordonnons et enjoignons

tous les officiers militaires et a ceux charges de Pad-
ministration et de la direction des affaires des sauvages,
dans les limites des territoires reserves A l'usage desdits
sauvages, de saisir et d'arreter tous ceux sur qui peseta
une accusation de trahison, de non-revelation d'attentat,
de meurtre, de felonie ou de delfts de tout genre et qui,
pour & flapper aux atteintes de la justice, auront cherche
un refuge dans lesdits territoires, et de les renvoyer sous
bonne escorte dans la colonie ou le crime dont ils seront
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Misdemeanours, shall fly from Justice and take Refuge
in the said Territory, and to send them under a proper
guard to the Colony where the Crime was committed of
which they stand accused, in order to take their Trial for
the same.

Appeals allowed and cross-appeal in Marshall
dismissed.
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